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CASES 


IN   THE 

COURT  OF  KING'S  BENCH, 


FOR  THE    USE  OF 


aPttjstittjs;  of  t^t  it^tatt. 


HILARY  AND  EASTER  TERMS,  1835. 


The  King  v.  The  Inhabitants  of  St.  Nicholas, 

Colchester.  1835. 

Upon   appeal  against  an  order   for  the  removal  of  ^^^  settle- 
Sanders  Sparrow,  his  wife  and  family,  from  St.  James  mentcanbe 

EAincd  SlDCf? 

to  Si.  Nicholas,  Colchester,  the  sessions  confirmed  the  the  passing  of 
order,  subject  to  the  following  case : —  .  }  ^'Z^'  ^'  J.^» 

By  an  agreement  in  writing,  dated  24th  March,  1831,  and  occupa* 
the  pauper  and  one  Hutchinson  hired  a  messuage  in  the  ment^by  a*°^ 
parish  of  St.  Nicholas,  for  two  years,  at  the  rent  of  60/.,  P«rty  who  al- 
payable  half  yearly.     Hutchinson  was  included  in  the  tenant  to  havn 
agreement  merely  to  guarantee  the  payment  of  the  rent —  '^*  exclusive 

°  .       .  .  .  occupation  of 

the  pauper  only  being  intended  to  occupy  the  premises,    rooms  in  the 

tenement, — for 
however  short  a  period  such  occupation  may  continue,  and  however  small  may  be 
the  ftom  paid  in  consideration  of  it. 

Semble,  that  a  letting  of  rooms  by  an  inn-keeper  to  his  guests,  is  not  such  an  un- 
derletting as  would  detent  the  settlement. 

The  1st  sectioo  of  1  W,  4,  c.  18,  (though  prospective  only)  applies  to  cases  in 
which  the  occupation  had  commenced,  but  was  not  complete,  at  tne  time  of  passing 
of  the  act. 

Semble^  That  a  discharge  of  rent,  by  means  of  a  distress  upon  the  goods  of  the 
tenant,  is  a  sufficient  payment  of  rent  by  the  party  hiring  the  tenement,  within 
1  W.  4,  c.  18,  s.  1. 
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1835.  £5th  March,  the  keys  were  delivered  to  the  pauper. 

r,,,    ^  7th  November,  a  distress  was  put  in   for  the  half- 

1  he  Kino  ,  '       ^ 

V.  year's  rent  which  had  become  due  at  Michaelmas,  1831, 

St.  Nicholas   ®"^  ^^  pauper's  goods  were  sold  under  the  distress  by 
Colchester,    the  bailiff,  who,  out  of  the  proceeds,  paid  30/.  for  the 
rent  to  the  landlord  who  had  employed  him,  and  paid 
over  the  remainder,  after  deducting  the  costs  of  the  dis- 
tress, to  the  pauper. 

At  Lady-day,  1832,  the  pauper  gave  up  possession, 
in  pursuance  of  an  agreement  made  with  Hutchinson, 
under  which  the  latter  took  exclusively  upon  him  the 
liability  to  pay  the  arrear  of  rent  due  from  the  pauper. 

During  the  year  commencing  Lady-day,  1831,  and 
expiring  Lady-day,  1832,  three  rooms  in  the  said  mes- 
suage were  underlet  by  the  pauper  to  Mr.  Z).  W.  Har- 
vey, who  had  the  exclusive  occupation  of  them  for 
three  weeks,  for  which  he  paid  8/.  The  question  is, 
whether  the  pauper  gained  a  settlement  in  67.  Nicholas 
Or  niot.  If  he  did,  the  order  of  sessions  is  to  be  con- 
firmed,-r-if  not,  the  order  to  be  quashed. 

Ryland,  in  support  of  the  order  of  sessions.  It  was 
contended  at  the  sessions,  that  the  pauper  did  not  gain 
a  settlement  in  St.  Nicholas^  for  two  reasons: — firsts 
because  the  rent  was  discharged  by  means  of  a  distress, 
and  not  by  actual  payment  by  the  pauper;  and,  secondly, 
because  the  pauper  had,  during  the  time  of  his  occu- 
pation under  the  hiring,  underlet  three  rooms  of  the 
demised  messuage.  It  is  certainly  required  by  1  W.  4, 
c.  18,  s.  ],  that  the  tenement  shall  be  actually  occupied, 
and  the  rent  paid  by  the  person  hiring  the  tenement. 
First  point:      This  case,  however,  is  not  within  the  operation  of  the 

-f.'*^-       '  statute:   for   the   tenancy  commenced   on  the  25i\\  of 
c.  18,  s.  1,  '  -^  , 

i^ies.  March,  1831,  whereas  the  act  in  question  did  not  come 

into  operation  until  the  30th  of  the  same  month ;  and 
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Rex  V.   Ruthin  (a)  decided  that  tbe  first  sectioD  of        i835. 

I  IF.  4^  c.  1 8,  which  contains  the  pro?isioD  alluded  to,     2^'^C^ 

m»  -,...-  ,  .        The  Kma 

IS  not  retrospectnre.     The  only  distinction  between  this  v. 

case  and  Rex  ▼.  Buthin  is,  that  in  the  latter  case  the  inhabitants  of 

'  St.  NiCHOLASy 

right   to   the  settlement  was  complete  before   the   act   Colcrbster. 
passed,  whereas  in  this  case  it  was  inchoate  only.     But 
that  inchoate  right  could  not  be  affected  by  a  provision 
which  is  prospective  only.     Assuming,  however,  that  Second  point: 
the  act  of  1  W.A  does  apply,  it  is  submitted  that  the  ^'Jft'^y"di^ 
payment  in  this  case  was  a  sufficient  payment  by  the  tress. 
person  hiring  the  tenement ;  for,  although  it  is  not  actu- 
ally paid  by  tbe  tenant,  it  is  paid  out  of  the  proceeds  of 
his  goods.     [Lord  Denman,  C.  J.    It  can  scarcely  be 
contended,  that  payment  by  distress  is  not  payment  by 
tbe  party.]     It  was  held  in  Rex  ▼•  Carshallon  (6),  that  a 
discharge  by  distress  after  the  death  of  the  pauper,  did 
not  satisfy  the  statute ;  but  it  was  admitted  in  the  course 
of  the  argument,  that  if  the  distress  had   been  made 
before  the  pauper's  death,  tbe  statute  would  have  been 
complied  with.    As  to  the  second  point: — ^This  case  is  Third  point: 
in  some  respects  distinguishable  from  Rex  v.  St.  Nicho*     ^  ^^^    ^' 
la$,  Rochester  {c).    There  the  pauper  underlet  two^thirds 
of  the  house  by  the  quarter,  at  the  rate  of  22l.  per 
annum,  the  whole  rent  being  40/. ;  and  the  undertenant, 
for  two  quarters,  occupied  and  lived  in  the  tenement 
Here,  the  underletting  is  of  three  rooms,  for  the  short 
space  of  three  weeks  only ;  the  party  does  not  appear  to 
have  slept  on  the  premises ;  and  the  sum  paid  for  such 
occupation  was  no  more  than  8/.     But,  assuming  that 
this  case  is  similar  to  Rex  v«  St.  Nicholas,  Rochester,  it 
is  hoped  that  the  Court  will  review  their  decision  in 
that  case,  and  overrule  it,  if  upon  consideration  they 

(o)  Ante,  vol.  i.  139;  5  Barn.      &  R^l.  Mag.  Ca.  349. 
k  AdoL  S15.  (c)  Ante,  vol.  ii.  1 ;  5  Barn. 

(6)  9  Dowl.  &  Ryl.  132;  6      9i  Adol.  919. 
^niw.  fr  Cressw.  93;  4  Dowl. 

B  2 
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1835.        should  think  it  wroDg.     That  decision  goes  to  this  es- 
^*^^^^       tent;  that  no  man,  who  underlets  a  single  room  for  a 

IlM;  iVllfG  •I'll*  I  r    I   *  *ti 

^,  single  uigiit  duiing  the  year  of  his  occupation,  will  gain 

JfihcliitHnts  of  ^  gctllemcnl  by  renting  a  tenement,  however  large  may 
hr.  Nicholas,  "^  ,  ^    .  .  ^ 

CoixjiciTEs.    he  the  amount  of  rent  which  he  pays.     Upon  this  branch 

of  the  case,  the  argument  which  was  offered  to  the 
Court  in  JRex  v.  St.  Isicholas,  Rochester,  maj,  with  the 
permission  of  the  Court,  be  prayed  in  aid.  [Lord  Den- 
tnaft,  C.  J.  We  were  ourselves  startled  at  the  conse- 
quences of  the  conclusion  at  which,  nevertheless^  we  felt 
ourselves  bound  to  arrive.]  If  the  Court  should  decide 
that  in  this  case  no  settlement  was  gained,  it  might  be 
contended,  that  an  occupation  (in  other  respects  good),  by 
a  master,  would  be  rendered  ineffectual  for  the  purposes 
of  settlement,  if  he  agreed  with  his  servant  that,  in  con* 
sideration  of  a  reduction  of  wages,  the  latter  should  have 
a  room  in  the  house  set  apart  for  his  exclusive  uae. 
All  tavern-keepers,  hotel-keepers,  and  lodging-houes 
keepers,  would,  in  like  manner,  be  prevented  from  gain- 
ing a  s<:tllement.  For  if  an  underletting  for  three  weeks 
would  prevent  a  party  from  gaining  a  settlement,  so 
would  an  underletting  for  three  nights,  or  a  shorter 
period. 

First  px)int.  K nox,  conirL     The  act  of  1  Vf///.  4,  c.  18,  applies  to 

this  case.  In  Hex  v.  St.  Mary-le-hone  {a)  it  was  held, 
that  59  Geo.  3,  c.  50,  by  which  an  occupation  of  the  te- 
nement for  twelve  months  was  made  necessary,  applied 
to  a  person  whose  settlement  was  inchoate  before  the 
passing  of  the  act.  In  that  case  the  pauper  hired  a 
tenement  of  more  than  10/.  a-year  value,  and  resided 
therein  more  than  forty  days  altogether,  but  for  only 
thirty-eight  days  before  59  Geo,  ^,  c.  50,  came  into  ope- 
ration ;  and  the  Court  held  that  the  pauper  had  gained 

{a)  4  Barn.  &  Alders.  681. 


V  CASES  IN  THE  K1NG*S  BENCH, 

tH^$.        tentot,  but  o(  the  landlord.    On  tbe  cooCnir,  be  acto 
^'T^      ag^ft  Uie  will  of  the  tenant    Therefore  it  is  subnitledy 
9.  there  waf  no  sufficient  pa^memt,  ai  well  as  no  »iiiideiit 

hj^^^X  ^^•^K***^"  ^  confer  a  settlement 

Lord  Den  MAN,  C.  J. — This  is  in  trulfa  a  qnestioB 
whether  Rex  v.  Si.  Nicholai,  RocheUer,  was  well  de- 
cided ;  for  the  attempt  which  has  been  made  to  distin» 
guish  that  case  from  the  present,  appears  to  roe  to  fail. 
Hex  V.  HL  SichoiaSf  Rochester,  was  decided  after  full 
arguttieiit,  and  upon  great  considerationy  by  mj  brothers 
and  myself.  At  the  same  time,  if  there  bad  been  any 
thing  like  a  reasonable  doubt  raised  as  to  the  law  having 
been  improperly  applied  on  that  occasion,  I  am  quite 
sure  every  one  of  us  would  have  been  willing  to  give 
the  greatest  attention  to  every  argument  that  could  be 
brought  to  shew  us  that  we  were  wrong.  I  recollect 
that  upon  the  former  occasion  every  judge  who  gave  an 
opinion  felt  that  the  consequences  were  such  as  the 
legislature  had  not  contemplated*  and  such  as  might 
involve  some  inconveniences.  But  we  found  the  words 
of  tlie  statute  too  strong  to  grapple  with.  I  am  ready 
to  declare  that  where  I  find  the  words  of  a  statute  per- 
fectly clear  I  shall  adhere  to  those  words,  and  shi^ll  not 
allow  myself  to  be  diverted  from  the  application  of  them 
by  any  supposed  consequences  of  one  kind  or  the  other 
—-as  to  which  courts  of  justice  are  very  often  much 
deceived.  The  words  of  the  statute  (which  came  into 
operation  on  the  dOth  of  March)  are  these :  '*  that  from 
and  aft,er  the  passing  of  this  act  no  person  shall  acquire 
a  settlement  in  any  parish  or  township  maintaining  iti 
own  poor,  by  or  by  reason  of  such  yearly  hiring  of  a 
dwelling-house  or  building,  or  of  land,  or  of  both,  as  io 
the  said  (recited)  act  expressed,  unless  such  honse  or 
building  or  land  shall  be  actually  occupied  under  such 
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1835.        tbe  act  of  parliament.    Then  the  only  question  is,  whe- 

^'^^^^      ther,  the  year  having  commenced  prior  to  the  passing  of 

9.  the  act,  the  inchoate  settlement  can  be  affected  by  it? 

Inhabiiants  of  jf q^  Jj  appears  to  me  that  the  words  of  the  act  being 
St.  Nicholas,  i    /.         • 

CoLCH£ST£B.  "  that  HO  Settlement  shall  be  gamed  from  and  after  the 

passing  of  the  act/'  which  was  the  SOth  of  March,  it 

clearly  does  apply  to  this  case. 

Williams,  J. — I  am  of  the  same  opinion.  One  of 
the  reasons  which  induces  me  to  abide  by  the  decision 
in  Rex  v.  St,  Nicholas,  Rochester^  is,  that  I  am  quite 
satisfied  of  the  truth  of  that  which  has  been  often  said 
by  learned  judges,  who  have  very  well  understood  this 
subject,  that  it  is  as  important,  especially  in  cases  of  this 
sort,  to  abide  by  the  rule  of  law  when  ascertained,  as  it 
is  to  determine  the  rule  originally.  Unless,  therefore,  I 
saw  the  clearest  ground  for  doubting  the  correctness  of 
the  decision  in  Rex  v.  St.  Nicholas,  Rochester,  I  should 
certainly  give  my  assent  to  that  decision.  It  appears 
to  me  that  it  is  perfectly  consistent  with  the  principles 
and  objects  of  the  acts  which  have  been  passed  upon 
this  subject.  The  6  Geo.  4,  c.  57,  was  introduced  in 
consequence  of  the  very  expensive  litigation  occasioned 
by  the  then  state  of  the  law ;  and,  in  order  to  remedy 
this  evil,  that  act  confined  the  legal  settlement  by  renting 
fi  tenement,  by  enacting  that  no-  person  should  acquire 
a  settlement  in  any  parish  &c.,  by  or  by  reason  of  set- 
tling upon,  renting,  or  paying  parochial  rates  for,  any 
tenement  not  being  his  own  property,  unless  such  tene* 
ment  should  consist  of  a  separate  and  distinct  dwelling- 
house  or  building,  or  of  land,  or  of  both,  bon^  fide 
rented  by  such  person  in  such  parish  &c.,  at  10/.  a  year 
for  one  whole  year ;  nor  unless  such  house  Sec.  should 
be  occupied  under  such  yearly  hiring,  and  the  rent  for 
the  same  to  the  amount  of  10/.  actually  paid,  for  one 
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whole  year  at  the  least.    That  at  once  got  rid  of  much         i8S5. 
of  the  vexatious  litigation  which  arose  on  the  subject.      '^^^^-^-^ 
After  that  act  came  the  one  upon  which  this  question  ^^ 

depends,  (1  WW.  4,  c.  18,)  which  is  expressly  stated  to  Inhabitants  of 
be  "  An  act  to  explain  and  amend  an  act  of  the  sixth  of  Colcheateb/ 
his  late  majesty,  as  far  as  regards  the  settlement  of  the 
poor  by  the  renting  and  occupation  of  tenements.'' 
Now  in  what  respect  does  it  explain  and  amend  it  i  It 
explains  and  amends  it  by  still  further  abridging  and 
curtailing  the  power  of  gaining  settlements  by  renting  a 
tenement,  in  conformity  with  the  principles  of  the  former 
act;  and  it  accordingly  says,  that  ^'no  settlement  shall 
be  gained  unless  the  house  &c.  shall  be  actually  occu- 
pied under  such  yearly  hiring  by  the  person  hiring  the 
same  for  the  term  of  one  whole  year  at  the  least."  It 
appears  to  me  that  the  construction  which  was  put  upon 
those  words  by  the  Court  in  Rex  v.  St.  Nicholas,  Roches- 
ter,  is  the  true  and  right  construction.  It  has  been  said 
that  this  act  ought  not  to  have  a  retrospective  operation. 
It  is  observable  that  the  act  does  not  affect  the  contract, 
but  relates  expressly  to  the  occupation.  It  declares  that 
after  the  passing  of  that  act  no  settlement  shall  be  gained 
unless  an  occupation  of  a  particular  sort  shall  take  place. 
If  the  act  had  required  a  contract  of  a  specific  nature,  an 
inchoate  settlement  by  reason  of  an  occupation  under  a 
contract  valid  at  the  time  when  it  was  made,  would  not 
have  been  affected  by  this.  This  case  is,  however, 
totally  different.  I  therefore  am  of  opinion,  that  those 
words  ''actually  occupied  &c.,''  which  are  studiously 
introduced  into  this  statute,  must  point  to  an  entire  ex- 
clusive occupation ;  and  if  it  does,  we  cannot  enter  into 
tlie  question  of  degree — whether  the  underletting  be  of 
10/.  a  year,  or  5/.,  or  505.  If  there  be  a  clear  underlet- 
tiug  by  the  party  of  any  portion  of  the  house,  for  how- 
ever short  a  period  of  time,  and  for  however  small  a 
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1836.         siiiiiy  it  seems  to  me  that  it  cannot  be  said  that  there 

^^T^^       was  an  actual  occupation  of  a  separate   and    di^itinct 

The  Kino       ,      ...       .  ^      ,  ..  .        T  t     i.      u 

T,  •dwelling-house  by  the  party  hiring  the  same.     1  should 

Inhabitanu  of  ^^^  y^^^^  ^^jj  g^  much  upon  this  case  if  I  had  belonged 
CoLCHESTSB.   to  the  Court  at  the  time  of  the  former  decision. 

Order  of  Sessions  quashed. 


The  Kino  v.  The  Inhabitants  of  the  Township  of 

Babnby  Dun. 

It  is  not  ne.      UPON  appeal  by  ''The  Company  of  Proprietors  of 

cc8s&rY|  in  ^       ^  ^         , 

order  to  create  the  Navigation  of  the  River  Dun/'  a  rate  for  the  relief 

^x^^Th7from  ^^  ^^^  P^^^  ^^  ^**®  township  of  Barnby  Dun,  in  the  West 
poor-ratCMf  that 

the  act  should  in  express  terms  exempt  from  such  particular  rates ;  but  it  is  suffi- 
cient if,  by  fair  construction  of  the  words  of  the  act,  the  exemption  clearly  appears. 

Therefore,  where  in  a  local  act  fby  which  a  company  are  empowered  to  make 
the  river  D.  navigable,  and  to  make  new  cuts  through  the  adjoining  lands,)  it  is 
enacted,  that  the  company  *' shall  not  be  taxed  or  asseised  for  the  navigation,  or 
the  profits  thereof,  at  an?  place  except  the  towns  of  A.  and  B.,"  where  account 
books  are  directed  to  be  kept  :•— the  Court  held,  that  an  exemption  from  poor-rates 
in  respect  of  lands  taken  for  the  purpose  of  the  act,  elsewhere  than  in  A.  or  B.,  was 
created ;  and  this  although  no  part  of  the  navigation  b  within  the  town  of  A. 

And  where  by  a  subsequent  local  act,  after  reciting  that  it  would  be  advantageous 
to  abandon  the  existing  navigation  in  certain  parts,  and  to  make  new  cuts  in  lien 
thereof,  and  empowering  the  company  to  make  certain  new  cuts,  and  to  receive 
additional  tolls  \n  consequence  thereof,  it  was  enacted,  that  the  cuts  should,  when 
made,  be  considered  and  taken  at  pari  of  the  navigation  of  the  river  D.^  and  that  all 
the  provisoes,  directions,  restrictions,  penalties,  and  forfeitures,  in  and  by  the  former 
acts,  respecting  the  boatmen  employed  on  the  said  river,  the  owuers,  commanders 
&c.,  of  boats  &€.,  or  other  peisoiis  employed  thereon,  or  passing  the  locks  of  the  said 
river,  or  making  obstructions  thereon,  or  in  any  other  respect  relating  to  or  for  the 
benefit  or  protection  of  the  said  navigation,  and  all  other  powers  and  authorities 
therein  contained,  should  extend  and  be  applicable  to  the  said  cuts  &c.,  as  fully  in 
every  respect  as  if  the  said  cuts  &c.  had  originally  been  part  of  the  river  D.  navi- 
gation, and  had  been  inserted  in  the  several  acts : — Held,  that  the  company  were 
exempt  from  po9r-rales  in  respect  of  land,  not  in  A.  or  B.,  taken  by  them  under  the 
powers  of  this  act,  and  used  for  cuts  in  lieu  of  parts  of  the  old  navigation. 

The  words,  **  shall,  when  made,  be  considered  and  taken  as  part  of  the  navi- 
gation of  the  river  D."  are  alone  sufficient  to  extend  to  the  new  cuts  the  exemption 
from  assessment  which  had  previously  existed  in  respect  of  the  navigation  generally. 
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Riding  of  Yorkshire,  vras  quashed^  subject  to  the  opinion        1835. 
of  this  Court  upon  the  following  case : — 

The  river  Dun  navigation  commences  in  Tinsley,  two 
miles  east  of  Sheffield,  and  proceeds  in  an  easterly  di-  ^hubiunto  of 
rection  down  the  course  of  the  river  Dun  to  Holoistil^ 
in  Doncaster,  and  thence  in  an  easterly  direction,  through 
the  township  of  Barnby  Dun,  to  Fishiock  Ferry,  whence 
it  communicates  with  the  river  Ouse. 

By  Ifl  Oeo.  1,  c.  38,  *'  for  making  the  river  Dpn  navi- 
gable from  Holmstilo  in  Doncaster,  to  Tinsley,  a  town- 
ship near  Sheffield/'  certain  persons  were  appointed  un- 
dertakers of  the  navigation,  and  were  empowered  to 
nake  the  river  navigable  from  Holmstile  to  Tinsley,  to 
make  new  cuts  through  the  adjoining  lands,  and  to  r^ 
ctive  certain  rates  and  duties  of  tonnage. 

By  13  Gea.  1,  c.  W,  "  for  ipi proving  the  navigation  of 
the  river  Dun  from  Holmstile  to  Wilsiek  House,  in  the 
parish  of  Barnby  Dun/'  similar  powers  are  given  to  cer- 
tain other  persons  as  to  this  part  of  the  river. 

By  6  Ceo.  %  c.  9)  the  two  navigation  companies  are 
anited  into  one  by  the  name  of  ^*  The  Company  of  Pim>- 
prietors  of  the  Navigation  of  the  River  Dun,"  and  all 
powers  given  to  the  separate  navigation  companies  arf 
vested  in  the  united  company.  In  this  act  is  the  fol^- 
bwing  clause  i-^**  And  be  it  further  enacted,  that  the 
laid  company  of  proprietors,  their  successors  or  assigns, 
or  any  of  tbevi,  shail  not  be  taxed  or  assessed  for  the 
sanWy  or  the  profits  thereof ^  at  any  place  or  places  except 
Sheffield  or  Dpncaster  aforesaid  T^^slI  which  places  it 
was  further  (provided  that  books  of  accounts  should  be 
kept. 

Under  13  Geo,  2,  c.  1 1,  *'for  improving  the  navigation 
of  the  River  Dun  from  Wiltick  House,  in  the  parish 
of  Barnby  Dun,  to  Fishiock  Ferry,*'  the  navigation  was 
continued   to   its   present    eastern    extremity,  and    the 


12  CASES  IN  THE  KING*S  BENCH, 

1835.        Suinforth  Cut  (176  yards  of  which  are  in  Barnb;  Duii) 
^^^'^^^       was  made. 

9.  By  2  Geo.  4,  c.  xlvi.,  reciting  that  it  would  be  advan- 

Inhabitants  of  taeeous  to  abandon  the  existing  navigation  in  certain 

parts,  and  to  make  and  mamtam  other  cuts  or  canals 
in  lieu  thereof,  the  company  are  empowered  to  make 
certain  cuts  or  canals,  with  proper  towing  paths,  and, 
among  others,  a  cut  or  canal  from  the  lower  end  of  an 
existing  cut  at  Barnby  Dun,  to  the  upper  end  of  Stain- 
forth  Cut:  And  in  consideration  of  the  expenses  of 
making  such  cuts  &c.,  the  company  were  authorized  to 
demand  and  receive  certain  rates  and  duties  over  and 
above  all  other  rates  and  duties  allowed  to  be  taken 
by  the  former  acts :  And  it  was  enacted, ''  that  the  in- 
tended cuts  or  canals,  alterations  and  works,  should  be 
considered  and  taken  as  part  of  the  navigation  of  the 
river  Dun,  and  that  all  and  every  the  provisoes,  direc- 
tions, restrictions,  penalties,  and  forfeitures,  in  and  by 
the  thereinbefore  recited  acts  (viz.  the  acts  above-men- 
tioned) and  every  of  them,  respecting  the  boatmen  em- 
ployed on  the  said  river,  the  owners,  commanders, 
masters,  or  rulers  of  boats,  keels,  or  vessels,  or  other 
persons  employed  thereon,  or  passing  the  locks  of  the 
said  river,  or  making  obstructions  thereon,  or  in  any 
other  respect  relating  thereto,  or  for  the  benefit  or  pro- 
tection of  the  said  navigation,  and  all  other  powers  and 
authorities  therein  contained,  should  extend  and  be  ap- 
plicable to  the  said  cuts  See.,  as  fully  in  every  respect  as 
if  the  said  cuts  &c.  had  originally  been  part  of  the  river 
Dun  navigation,  and  had  been  inserted  in  the  several 
acts.*'  Under  this  act,  the  new  cut  in  Barnby  Dun  was 
completed  in  1830. 

The  navigation  company  is  thus  rated  in  the  rate  ap- 
pealed against,  the  rate  being  at  one  shilling  in  the 
pound  upon  a  sum  of  173/.  55.  :^'' The  river  Dun 
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Company's  new  cut  or  canal,  land  covered  with  water/        i885. 

basins,  towing  paths,  locks  and  tolls,  and  other  works/*      ^-•n^**^ 

No  objection  is  made  by  the  appellants  to  the  amount  ^^ 

at  which  they  are  rated,  and  indeed  it  is  admitted  that  Inhabitanu  of 
,  •     /.  .  .         I         .  ,.  .  •     Barkbt  Dow. 

the  rate  is  fair,  supposmg  that  the  company  are  liable 

to  be  rated  at  all.    The  township  of  Barnby  Dun  is  co- 

eitensive  with  the  parish.     The  navigation  through  the. 

township  consists  entirely  of  land,  the  length  of  the 

several  parts  of  it  being  as  follows  : — The  old  cut  308^ 

yards,  the  new  cut  3498  yards,  part  of  Stainforth  Cut 

176  yards,  tolal  in  Barnby  Dun  5982  yards,  nearly  2i 

miles. 

The  bed  of  the  river  is  not  used  as  a  navigation.  Prer 
Tious  to  the  completion  of  the  new  cut  the  company  had 
been  rated,  and  had  paid  rates  in  Barnby  Dun  upon  a 
sum  of  66/.  55. 

Upon  the  completion  of  the  new  cut,  the  company 
were  rated  upon  173/.  5s.,  upon  which  assessment  they 
have  paid  one  rate.  The  company  also,  in  December, 
1831,  paid  a  highway  composition  in  Barnby  Dun  upon 
the  same  assessment.  Land  was  purchased  by  the  com- 
pany for  making  the  new  canal  in  Barnby  Dun.  The 
company  is  rated,  by  mutual  agreement,  in  the  adjoining 
township  of  Kirk  Sandal,  upon  90/.  It  is  also  rated  in 
tlie  adjoining  township  of  Stainforth  and  in  other  town- 
ships. It  is  not  rated  in  Sheffield ; — indeed  no  part  of 
this  navigation  is  in  the  township  of  Sheffield;  neither 
is  it  rated  in  the  township  of  Tinsley,  where  it  termi- 
nates.  It  is  rated  in  the  township  of  Doncaster  upon 
947A  lOf. 

The  entire  length  of  the  navigation  of  the  river  is  30 
miles,  of  which  length  at  least  12  miles  are  canals  or  cuts. ' 

The  questions  for  the  consideration  of  the  Court  are, 
first,  whether  the  company  is  liable  to  be  rated  in  the 
township  of  Barnby  Dun  at  all ;  and,  secondly,  if  so 
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liable^  upon  what  sum*  or  in  what  manner,  ought  it  to 

^    ^  be  rated  in  that  township  i 

The  Kino  ^ 

V. 

R^^^n*  n*,.t^       Pollocky  A.  G.,  in  support  of  the  order  of  sessions. 

The  company  is  not  liable  to  be  rated  at  all ;  and  as  it 
is  admitted  that,  if  liable  to  be  rated,  they  are  not  exces- 
sively rated,  it  is  a  mere  matter  of  curiosity  to  inquire 
how  they  ought  to  be  rated.  Therefore  the  first-only  of 
the  two  questions  submitted  need  be  discussed.  By 
6  Geo.  2,  it  is  enacted  that  the  company  shall  not  be 
taxed  or  assessed  for  the  navigation,  or  the  profits  thereof, 
at  any  place  except  Sheffield  or  Doncaster ;  and  there- 
fore the  only  questions  are,  does  the  exemption  extend 
to  poor  rates  ?  and,  if  so,  does  it  apply  to  the  new  works 
made  under  the  authority  of  the  act  of  2  Geo.  4  f 

As  to  the  first  question.  Rex  v.  London  Gas  Com- 
pany{a)  shews  that  the  expression  **  shall  not  be  taxed  or 
assessed"  &c.,  exempts  from  the  payment  of  poor-rates. 

Then  as  to  the  second  question.  By  2  Geo.  4,  it  it 
enacted,  that  the  new  cuts  shall  be  considered  and  taken 
as  part  of  the  navigation  of  the  river  Dun;  which  is  tan- 
tamount to  saying  (amongst  other  things)  that  the  new 
cuts  are  to  be  subject  to  no  other  liability  than  the 
navigation  of  the  river  Dun  had  previously  been  subject 
to.  [Lord  Denman,  C.  J.  The  clause  goes  on  to  pro- 
vide that  all  the  powers  and  authorities  in  the  former 
acts  shall  be  applicable  to  the  new  cuts  as  fully  as  if  the 
new  cuts  had  been  originally  part  of  the  river  Dun  navi* 
gation,  and  had  been  inserted  in  the  former  acts.]  It  is 
evidently  intended  that  the  new  works  shall  be  considered 
as  if  they  had  been  a  part  of  the  original  navigation. 

The  Court  (stopping  Sir  J.  Campbell  and  Milner) 
called  upon  the  opposite  counsel. 

(a)  2  Mann.  &  Ryl.  19;  8  Barn.  &  Cressw.  54;  1  Mann.  &  R^l. 
Mag.  Ca.  263. 
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FoUetty  S.  Q.,  contr&..   The  question  isi  whethei*  the        I8a5. 
parishes  iq  which  the  new  cuts  have  beeil  made  ouder     "^-^^^^^ 
the  authority  of  2  Geo.  4,  are  to  be  deprived  of  the  right  «, 

previously  possessed  of  rating  the  lands  used  for  these  Jn^abitanu  oi 
Dew  cuts.  The  parishes  have  this  right  unless  tliere  be 
some  clear  exemption.  In  construing  acts  of  this  de- 
icriptioQ  the  principle  invariably  adopted  is^  that  to 
exempt  the  company  from  a  burthen,  and  to  deprive 
other  parties  of  a  benefit,  the  words  made  use  of  must 
be  clear  and  unambiguous.  By  the  statute  of  18  Eliz., 
all  land  is  made  ratable  to  the  relief  of  the  poor,  and 
therefore  exemption  must  be  clearly  made  out.  This, 
clause  can,  upon  examination,  scarcely  be  deemed  to 
create  an  exemption,  llie  act  was  passed  when  the  law 
was  supposed  to  be  different  from  what  it  is, — when 
tolls  were  supposed  to  be  ratable ;  and  it  may  fairly  be 
taken  that  the  legislature  intended  by  the  clause  merely 
to  exempt  the  company  from  a  supposed  liability  to  be- 
rated for  the  tolls,  and  not  to  relieve  the  land  from  the 
burthen  which  it  previously  bore  in  common  with  aU 
other  land.  If  the  old  works  are  not  exempt,  of  course 
then  the  new  works  are  not  so. 

But  supposing  the  old  works  to  be  exempt  from  poor- 
rates — the  exemption  is  confined  to  those  old  works. 
Previously  to  the  passing  of  the  2  Geo>.  4,  there  were 
several  acts  in  existence.  In  those  acts  penalties  were 
imposed  on  persons  doing  damage  to  or  obstructing  the 
navigation,  and  reguladons  were  made  as  to  the  passage 
of  the  boats  on  the  canal,  and  as  to  the  masters  &c.  of 
the  boats.  With  a  view  to  extend  the  same  right  of 
control  over  the  new  cuts,  it  was,  in  2  Geo.  4,  enacted, 
that  the  intended  cuts  should  be  considered  and  taken 
as  part  of  the  river  Dun,  and  that  all  the  provisoes, 
directions,  penalties,  and  forfeitures  by  the  former  acts 
respecting  the  boatmen  employed  on  the  river,  the  own- 
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1835.        ^^^f  commanders,  masters,  or  rulers  of  boats,  keels,  or 

^'^^^''^      vessels,  or  other  persons  employed  thereon  &c.,  and  all 

^^  other  powers  and  authorities  therein  contained,  should 

Inhabitants  of  extend  and  be  applicable  to  the  new  cuts  &c.,  as  fully 
Barnby  Dun.  ,  .^    ,  .,  «      t     i. 

m  every  respect  as  if  the  said  cuts  &c.  had  been  origi- 
nally part  of  the  river  Dun  navigation  8cc.  If  the  legis- 
lature  had  intended  the  exemptions  to  be  applicable  to 
the  new  cuts,  the  word  "  exemptions'*  might  easily  hare 
been  used  in  addition  to  those  of  '^  powers  and  authori- 
ties.^* Rex  V.  The  Birmingham  Canal  Company  [a)  is 
very  similar  to  this  case.  The  whole  of  Lord  Tenter* 
even's  judgment  in  that  case  is  closely  applicable. 

v. 

The  Court  then  called  upon  the  counsel  for  the  com- 
pany to  support  the  order  of  sessions. 

Sir  J.  Campbell  and  Milner.  The  first  point  to  be 
ascertained  is,  whether  the  navigation  was  exempt  from 
ratability  under  the  act  of  6  Geo.  2,  which  enacts  **  that 
the  said  company  of  proprietors  shall  not  be  taxed  or 
assessed  ybr  the  same  or  the  profits  thereof'*  It  is  true 
that  the  words  **  the  same"  cannot  be  referred  to  any 
express  antecedent,  but  upon  looking  at  the  whole  of 
the  preceding  enactments,  it  is  evident  that  the  words 
refer  to  the  whole  of  the  old  navigation.  Therefore 
by  this  clause  the  old  navigation,  and  also  the  profits 
thereof,  (i.  e.  the  tolls)  are  exempt  from  the  liability  to 
be  rated  to  the  relief  of  the  poor.  The  old  act  having 
thus  completely  exempted  the  old  navigation,  the  legis- 
lature may  well  be  supposed  to  have  intended  that  the 
new  cuts  to  be  substituted  for  parts  of  the  old  navigation 
should  in  like  manner  be  exempt.  This  consideration 
establishes  a  distinction  between  this  case  and  that  of 
Rex  v.  The  Birmingham  Canal  Company ,  for  there  the 

(a)  3  Bam.  &  Aiders.  678. 
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parishes  had  a  vested  right  to  rate  the  land,  and  tho         1835. 
works  for  which  that  land  was  used  were  not  substituted      ^^v^^ 
for  other  works  which  had  been  previously  exempted.  9. 

In  Rex  V.  The  London  Gas  Light  Company  it  was  ob-  Inhabitants  of 
served  by  Lord  Tenterden,  that  the  embankment  sought 
to  be  rated  might  be  beueficial  in  a  peculiar  manner  to 
the  pariah.  The  navigation  in  this  case  may  be  highly 
beneficial  to  the  parish^  which,  therefore,  receives  some 
consideration  in  return  for  its  being  deprived  of  the  right 
to  rate  the  land. 

FoUeti,  S.  6.,  and  Dundas,  contrd.     The  clause  in 
the  act  of  6  Geo.  2,  was  only  intended  to  apply  to  some- 
thing which  the  legislature  thought  the  company  would 
be  ratable  for,  viz.  the  tolls,  which  were  then  supposed 
to  be  ratable  per  se,  although  the  river  navigation  could 
never  have  been  of  itself  ratable.    The  Company  may, 
under  the  act  of  2  Geo.  4,  take  land  which  was  pre- 
viously ratable  and  use  it  for  cuts ;  and  if  the  land  is 
then  to  become  exempt  from  ratability,  the  parish  is 
deprived  of  a  vested  right  which  they  previously  pos- 
sessed*     The  principal  words  here  used  in  the  clause  in 
£  Geo.  4,  which  is  supposed  to  extend  the  exemption, 
are  **  powers   and  authorities," — words   inadequate  to 
constitute  an  exemption.    Even  if  the  word  ^'  exemption" 
had  been  actually  inserted,  it  would  have  been  insuffi- 
cient if  the  context  made  the  clause  ambiguous.     There 
are  no  words  of  positive  exemption.     The  clause  which 
is  said  to  exempt  the  company  is  a  mere  police  regu- 
lation.    In  Rex  V.   The   Birmingham   Gas   Company, 
Best,  J.  says,  ''  it  is  impossible  to  suppose  that  the 
legislature  could  have  intended  to  grant  them  (the  com- 
pany) this  exemption,  without  having  distinctly  stated 
such  to  have  been  their  intention."     If  it  has  required 
all  this  argument  to  shew  what  was  the  intention  of  the 
VOL.  III.  c 
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1835.        legislature,  the  question  cannot  be  free  from  doubt,  aii4 

^j^T^"^      this  is  sufficient  to  preserve  the  vested  right  of  the  parish. 

9.  Under  the  13  Oeo.  2,  the  Stainforth  Cut  was  made,  and 

Inhabitants  of  ji^^j.^  jg  nothing  in  that  act  which  can  be  construed  into 

an  exempting  clause.  This  shews  that  if  it  was  in* 
tended  by  the  legislature  to  exempt  all  the  works  from 
ratability,  they  have  not  adhered  constantly  to  that  in- 
tention. 

Lord  Denman,  C.  J. — I  confess  that  a  good  deal  of 
doubt  has  existed  in  my  mind  in  the  course  of  this  argu- 
ment. I  am  so  very  unwilling  that  any  of  these  cases 
should  be  decided  on  general  views  of  utility,  which  may 
vary  in  every  Court  before  which  cases  happen  to  come, 
that  I  am  extremely  anxious  to  see  how  the  words  of  the 
statute  will  decide  the  case ;  and  I  think,  that  the  words 
of  this  statute  are  sufficient  to  decide  that  this  company 
is  exempt  from  the  payment  of  rates  in  respect  of  the 
land  in  question,  which  land  was  taken  under  the  powers 
of  the  act  of  2  Geo.  4. 

It  is  true  that  words  could  hardly  be  less  pertinent  for 
the  purposes  which  they  really  meant  to  carry  into  effect, 
.  than  those  employed  in  the  first  section  of  6  Geo.  2, 
giving  the  exemption  itself.  They  say,  "  That  the  com- 
pany of  proprietors,  their  successors  or  assigns,  or  any 
of  them,  shall  not  be  taxed  or  assessed  for  the  same,  or 
the  profits  thereof,  at  any  place  or  places,  except  Shef- 
field or  Donc^^ter  aforesaid,"  (those  places  at  whicii  the 
accounts  were  to  be  made  up;  but  I  think  I  cannot  in 
any  way  connect  the  ratability  with  the  mere  making  up 
of  the  accounts.)  It  seems  to  me,  that  though  there 
are  no  words  immediately  preceding  that  clause,  which 
can  be  properly  referred  to  by  the  words  ''  same  or  the 
profits  thereof,*'  yet  we  are  bound  to  suppose  the  legis- 
lature must  have  meant  by  the  word  ^'  same/'  such  of 


HILARY  TERM,  V  WILL.  IV. 

the  before-mentioQed  articles  as  were  capable  of  pro- 
ducing profits  that  might  be  rated,  la  that  sense  we 
nust  hold  that  the  words  ^'  taxed  or  assessed  for  the  ^^ 

same^  refers  to  the  navigation  which  was  regulated  bj  Inl»Bbiiaivu  of 
this  act  of  paruament. 

Then  the  question  is«  whether  the  exemption  so  given 
is  extended  by  £  Geo.  4  to  those  lands  which  the  com- 
pany is  enabled  to  take  for  the  purposes  of  that  act? 
The  object  of  that  act  is  to  enable  the  company  to 
"  abandon  the  existing  navigation  in  certain  parts,  and 
to  make  other  cuts  in  lieu  thereof;*'  and  the  company 
ire  empowered  to  make  such  cuts,  with  proper  towing 
paths  and  so  forth,  and  among  others  the  cut  in  question. 
Then  io  consideration  of  the  expense  the  company  shall 
be  at  in  making  the  new  cuts  &c.,  they  are  allowed  to 
take  certain  additional  rates  and  duties;  and  then  it  is 
further  enacted,  that  the  intended  cuts  and  canals,  alter- 
ations und  works,  shall  be  considered  and  taken  as  part 
of  the  navigation  of  the  river  Dun.  Then  there  are  other 
words,  as  to  the  effect  of  which  I  think  very  considera^ 
ble  doubt  may  be  entertained.  These  first  words,  how«> 
ever,  appear  to  me  to  be  sufficient  to  establish  the  right 
of  the  company  to  exemption  in  respect  of  their  newly- 
acquired  lands,  just  in  the  same  way  as  if  they  had 
possessed  them  under  the  act  containing  the  original 
exemption  clause.  For,  when  it  is  said  "  that  the  said 
iateoded  cuts  8cc.  shall  be  considered  and  taken  as  part 
of  the  navigation  of  the  river  Dun,"  we  are  then  bound 
to  say,  that  these  cuts,  being  a  part  of  the  navigation  of 
the  river,  the  privileges  of  exemption,  which  the  company 
possessed  in  respect  of  the  original  works,  are  conferred 
upon  tbem  in  respect  of  those  which  are  substituted. 

[The   Solicitor-General  suggested,  that  there  were 
parts  of  the  navigation  made  between  6  Geo.  2,  an4 

c2 
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2  Geo.  4,  which  were  admitted  not  to  be  exempti  aiK^ 
which  had  always  been  rated.] 
9.  At  present  the  question  is  confined  to  the  lands  that 

Inhabitants  of  y^ere  taken  under  2  Geo.  4,  and  I  am  proceeding  on  the 

principle  that  those  lands  are  distinctly  substituted  for, 
and  put  in  the  same  situation  as  the  lands  that  were 
exempted  under  the  original  statute. 

It  seems  to  me,  therefore,  that  the  sessions  have  done 
right  in  quashing  the  rate,  and  that  we  must  confirm 
their  order. 

LiTTLEDALE,  J. — I  am  of  the  same  opinion.  It 
Aeems  to  me  that  the  original  exemption  in  6  Geo,  2,  is 
sufficiently  extensive  to  exempt  this  land  from  poor- 
rates,  except  so  far  as  they  are  to  be  taken  in  Sheffield 
and  Doncaster.  It  seems  to  be  admitted,  that  the 
words,  *'  taxed  or  assessed,"  are  sufficient  to  exempt 
from  poor-rates,  as  was  decided  in  Rex  v.  London  Gat 
Light  Company.  If  that  be  so,  the  question  is  as  to  the 
construction  of  2  Geo.  4,  which  authorises  the  company 
to  abandon  certain  parts  of  the  existing  navigation,  and 
to  make  new  cuts,  8cc.,  in  lieu  thereof.  It  appears  to 
me,  that  as  this  cut  was  merely  a  substitution  for  what 
was  before  exempted,  it  ought  to  be  governed  by  the 
same  rules,  and  subject  to  the  same  exemptions.  I  do 
not  mean  to  say  that  this  would  be  so,  if  there  were  no 
clause  in  2  Geo.  4  enacting  that  the  intended  cuts  &c. 
should  be  considered  and  taken  as  part  of  the  navigation 
of  the  river  Dun,  &c.  It  is  admitted  that  this  clause 
does  not  in  express  words  confer  any  exemption,  but 
the  question  is,  whether  the  effect  of  the  whole  of  those 
words  taken  together,  though  the  particular  word  is  not 
used,  does  not  give  an  exemption?  It  seems  to  me, 
that  it  gives  exactly  the  same  exemption  as  the  previous 
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9Utute  gave  as  to  the  original  works.  Though,  gen6« 
rally  speaking,  where  the  parish  are  entitled  to  rate  anj 
portion  of  land,  that  right  is  not  taken  away,  unless  there 
be  some  express  reason  for  it,  I  do  not  apprehend  that  ^l**^"^'^  ®^ 
it  is  necessary  to  use  in  distinct  terms  the  word  "  ex- 
eoiptioo."  If,  upon  a  fair  construction  of  the  act,  the' 
exemption  appears,  the  right  of  the  parish  to  rate  the 
particular  land  is  effectually  taken  away,  though  the  word 
"  exemption''  be  not  used.  It  seems  to  me,  therefore, 
that  as  this  cut  is  a  substitution  for  the  bed  of  the  river, 
it  is  governed  by  the  same  rules  as  the  original  naviga- 
tion,— and  that  the  company  are  exempt. 

Williams,  J. — I  am  entirely  of  the  same  opinion. 
I  agree  that  it  is  not  desirable  in  these  cases  to  attempt 
to  lay  down  any  general  rules,  because  the  question 
must  depend  upon  the  language  of  the  acts  of  parliament 
ID  each  case.  It  is  undoubtedly  true,  that  it  is  incum- 
bent on  the  appellants  to  shew  that  by  some  express 
chiuse  they  are  protected  from  ratability ;  otherwise  it 
would  follow  as  a  matter  of  course  that  the  statutory 
liability  would  be  imposed  upon  them,  and  they  would 
be  subject  to  be  rated  for  this  cut.  Therefore,  the 
matter  comes  to  this  single  question,  whether  the  two 
acts  of  parliament  taken  together  do  constitute  that  ex- 
emption? 

The  words,  "  the  same,  and  the  profits  thereof,"  which 
are  found  in  the  clause  of  6  Chso,  2,  can  with  no  pro- 
priety be  referred  to  any  thing  but  the  navigation.  This 
daase  must,  in  'my  opinion,  be  understood  as  consti- 
tuting an  exemption  from  being  assessed  to  the  poor- 
rates  in  the  township  of  Barnby  Dun. 

Then  comes  the  second  question,  namely.  Whether 
the  new  works,  made  under  2  Geo.  4,  are  in  like  manner 
exempt?  and  I  ow^,  if  the  question  had  stood  upon 
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1835.        tbone  general  words,  "  provisoes,  directions,  instructions, 

.^^^"C^      penalties,  forfeitures/*  &c.,  there  not  being  introduced 

V,  into  the  clause  the  word  ''  exemption/'  I  should  have 

Inlnbitants^of  j^^j  g^^^  difficulty  in  saying  that  these  words  touched 

the  question  of  exemption  from  taxes  or  assessments. 
But  it  seems  to  me  to  be  quite  clear,  from  the  other 
words  which  have  been  referred  to,  that  the  intended 
cots,  8cc.,  did,  when  they  were  made,  become  identical 
with  the  original  navigation  of  the  river  Dun.  This 
consideration  disposes  of  the  question;  and  I  am  of 
opinion,  that  as  the  original  navigation  was  exempt,  so 
also  are  the  substituted  cuts  and  canals. 

Order  of  Sessions  confirmed. 


The  King  v.  The  Inhabitants  of  Witnesham. 
rolGl'as  a°"     ^^  appeal  against  an  order  for  the  removal  of  Robert 


member  of  a     Copping,  his  wife  and  children,  from  the  parish  of  Swil- 
10  nor  nd  jurU  ^^^9  ^n  Hampshire,  to  the  parish  of  Witnesham,  in  Suf- 

•o  as  to  be        f^]!^    (]|^  sessions  confirmed  the  order,  subiect  to  the 
able  to  make  ...  '         ^ 

a  valid  con-      opinion  of  this  Court  upon  the  following  case : — 

!^f^!r«L..       The  respondents  having  established  a  settlement  of 

vice  tOi  A  ve8i  • 

It  it  not  the  pauper  in  the  appellant  parish,  the  appellants  pro* 

on^to  make  P^^  ^o  ^'^^^  ^bat  he  had  subsequently  gained  a  settle- 

•  "•*"  *'*-  ment  in  the  parish  of  Clop  ton.    The  facts  proved  by 

lameeryaner-  them  were  tliese: — A  few  days  after  Michaelmas,  1807, 

h^^ofW^^"^'  ^®  paup«r>  being  a  single  man,  let  himself  to  Mr.  Keen, 

enr^^  that  he  a  farmer,  of  Clopton,  in  Suffolk,  for  a  year,  to  comr 

tak^^  the  oath  '"^"^^  *^  ^^  Michaelmas-day  following.  The  pauper 
c^allnKiNnce  went  into  the  service  accordingly,  and  stayed  his  time. 
ritwifiSfiafft—  ^^  %\t\^i  all  the  time  at  Clopton,  and  received  his  wages. 
^•^9:A  ytu  and  a  half  before  the  pauper  entered  into  the 
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KTvice  of  Mr.  Keeuj  he  bad  been  inrolled  as  a  member 

df  ths  Heimingham  corps  of  volunteers,  which  corps  was     ^    ^ 

.         ,  ,.  .  The  Kiii« 

doij  coostituted  accordmg  to  the  acts  relatmg  to  corps  v. 

or  yeomaDry  and  Tf^lunteers  in  Great  Britain.     During  wYxaSiAKf 

all  that    timey  and  throughout   bis   year's   service,  the 

paopo'  duly  attended  muster,  and  was  duly  returned  by 

tbe  coonmanding  officer  as  an  effective  member  of  the 

corps.     He  did  not  communicate  the  fact  of  his  being  a 

member  of  tbe  coips  to  Mr.  Keen  until  he  had  entered 

bis  service,  nor  did  be  ever  give  fourteen  itays'  notice  of 

an  intention  to  qait  the  corps.     He  did  not  take  the  oath 

of  allegiance  according  to  44  Geo.  3,  c.  M,  s.  20. 

Tbe  sesmons  were  of  opinion  that  be  was  not  aui  juris 
at  tbe  time  of  letting  himadf  to  Mr.  Ke&t,  although  be 
had  not  taken  tbe  oath  of  allegiance.  If  tbe  C!ourt  shaU 
be  of  that  opinion,  the  order  of  sessions  to  be  con- 
firmed—otherwise, to  be  quashed. 

Austin,  in  support  of  tbe  order  of  sessions.  Had  tbe 
pauper  taken  tbe  oath  of  allegiance,  he  clearly  would  not 
have  been  sui  juris  at  the  time  of  the  hiring.  Rex  v. 
We8ierl€igh{a)j  Res  v.  Wiuehcomh  (Jb),  Rex  v.  Beau- 
Uem{c^  Tbe  ouly  <}ttestion  is — whether  it  was  necessary, 
m  order  to  conatilute  Mm  an  effective  member  of  tbe 
vdooteer  corps,  that  he  sbdnld  have  taken  the  oath  of 
lUegiaoce?  Tbe  20tb  section  of  44  Geo,  S,  c.  54,  re- 
qttires  vcdusteers  to  take  the  oath  of  allegiance,  but  the 
words  oi  that  section  are,  it  is  submitted,  directory  only. 
Where  tbe  words  of  a  statute  are  in  the  affirmative  only, 
die  act  is  direitory.  Thus,  by  the  statute  25  Oeo.  3, 
C.S4,  s.  If  poll  clerks  are  in  specific  terms  required  to 
take  certain  oaths,  and  yet  this  bas  slKvayd  been  eonsi« 
dered  as  directory^     In  JScar  v.  Corfe  Mullen  {d)  there 

(a)  Burr.  S.  C.  753.  (c)  3  Maulc  &  Sclw.  229. 

(6)  f  bougf.  391.  (i)  1  fiarn.  &  Adol.  2tt. 
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1835.        was  a  question  whether  a  man  gained  a  settlement  by 

executing  the  office  of  ti thing-man  for  a  year,  he  not 

V,  having  been  sworn  into  the  office  by  taking  the  oath 

Inhabitants  of  ^,^^^^^^  ^^^  ^^^^^  j^^^  j,    ^^j^j^j^  j^^  ^^^  chosen,  had  or- 

dered  him,  under  a  penalty  of  51.,  to  take  within  one 
month :  and  it  was  held  that  he  gained  a  settlement. 
The  Court  observed,  that  ^^  swearing  in  may  be  rendered 
necessary,  either  to  enable  the  party  to  serve  the  office, 
pr  to  impose  a  greater  sanction  on  his  discharge  of  it." 
That  case  they  considered  to  come  within  the  latter 
view  ; .  and  they  likened  the  case  to  that  of  the  church- 
warden, concerning  whom  it  was  said  to  have  been  de- 
cided in  an  anonymous  case,  1  Ventris,  267,  that  he  may 
execute  his  office  before  he  is  sworn,  though  it  is  conve^ 
nient  that  he  should  be  sworn.  It  is  submitted,  that  in 
this  case  the  oath  is  required  for  the  purpose  only  of 
imposing  a  greater  sanction  on  the  discharge  of  the  du- 
ties of  the  volunteer,  and  that,  therefore,  the  pauper  was 
an  effective  member  of  the  corps  in  which  he  was  inrol- 
led,  although  he  had  neglected  to  take  the  oath. 

Gurdon,  contr^.  It  must,  perhaps,  be  admitted  that 
the  pauper  was  an  effective  volunteer,  notwithstanding 
the  omission  to  take  the  oath  of  allegiance ;  and,  there* 
fore,  the  question  is,  whether  a  volunteer  is  upon  the 
same  footing  as  a  militia-many  who,  it  is  admitted,  is  not 
8iii  juris*  It  is  submitted  that  he  is  not  so,  and  that  a 
volunteer,  inroUed  under  44  Geo,  3,  c.  34,  was  sni  Juris, 
and  capable  of  entering  into  a  contract  of  hiring.  The 
militia^man  may  be  arrested  and  compelled  to  serve,  is 
subject  to  the  articles  of  war,  and  may  be  treated  as  a 
deserter.  He,  therefore,  has  not  the  command  of  his 
time.  But  the  volunteer ,  on  the  contrary,  could  not  be' 
compelled  to  train.  His  attendance  was  voluntary,  and 
his  non-attendance  was  punished  only  by  a  fine,  to  which 
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each  company,  by  roles  and   regulations  of  its  own, 

agreed  to  submit,  and  the  amount  of  which  was  fixed  by     ^    ,, 
°         -  _-  -     ,  ,  1  .         The  KiNQ 

themselves.    The  crown  had  no  greater  control  over  him  «. 

than  over  any  other  subject  of  the  realm.  The  volunteer  InJ^^^'^an^  of 
act  gave  the  crown  authority  to  call  out  the  volunteers 
to  active  service  only  in  case  of  invasion  by  a  foreign 
enemy.  This  is  nothing  more  than  the  ancient  preroga* 
tive  of  the  crown  as  to  aU  its  subjects,  as  appears  from 
Blackstone's  Commentaries  (a),  Hawkins  P.  C.(6)|  and 
Dalton^s  Sheriff{c)y  and  also  from  the  preamble  to  the 
act  for  the  defence  and  security  of  the  realm  (iQ,  in  which 
it  is  stated  to  be  the  ^'ancient  and  undoubted  prerogative 
of  the  crown  to  require  the  military  service  of  all  the 
liege  subjects,  in  case  of  an  invasion  of  the  realm  by  a 
foreign  enemy."  As  this  was  the  extent  of  the  pauper's 
obligation,  and  as  he  contracted  to  do  no  more  by  be- 
coming a  volunteer  than  every  person  not  infirm,  between 
the  ages  of  fifteen  and  sixty,  was  by  the  act  last-men- 
tioned compellable  to  do,  he  was  capable  of  entering 
into  this  contract.  [^Littledale,J.  Was  not  the  volunteer 
under  the  control  of  his  officers?]  Only  whilst  under 
arms.  If  this  pauper  was  not  sui  juris,  every  person 
above  the  age  of  fifteen  and  under  sixty  is  in  the  same 
situation. 

The  Court  called  upon  Austin  to  answer  that  argu- 
ment* 

Austin.  The  question  seems  to  be,  whether  the  pau- 
per was  less  sui  juris  by  the  volunteer  act,  than  by  43 
Geo.  3,  c.  g6,  the  act  for  the  defence  of  the  realm.    By 

(«)  1  Black.  Cora.  343;  4  Bl.C.  (c)  196,  title,  Posu  Comitatus. 
122.  ((/)  43  Geo,  3,  c.  96. 

{h)  1  Hawk.  P.  C.  c.  29. 


26  CASES  IN  THE  KING's  BENCH, 

18S5.        the  22nd  section  of  44  Geo.  3,  c.  54,  volunteers,  upon  a 
_^^*^!^^'^      general  signal  of  alarm,  are  to  assemble,  and  from  that 

jTiW  KfNO         ^  lit* 

V.  time  may  be  deemed  deserters,  and  are  made  Bobject  to 

^^nvKulu^  the  mutiny  laws.     By  sections  30  &  31  no  volunteer  is 

allowed  to  quit  his  corps  without  giving  fourteen  days' 
notice,  and  giving  up  his  arms,  and  paying  all  fines  due 
from  him.  There  are  likewise  other  statutes  which  give 
the  crown  greater  powers  over  volunteers  than  it  pos- 
sessed, either  at  common  law  or  by  43  Geo.  3,  c.  96. 

The  Court  granted  Austin  permission  to  refer  to  these 
on  a  future  dav. 

jlH9tin  on  another  day  referred  the  Court  to  4£  Geo.  3, 
c.  90,  s*  J)9;  W  Geo.  3,  c.  65;  55  Geo.  3,  c.  168. 


Cur.  adv.  vmli. 


On  a  subsequent  day  in  the  term. 


Lord  Denmah>  C.  J.,  delivered  the  ja^ment  of  the 
Court. — The  question  in  this  case  is,  whether  a  person 
who  was  at  the  lime  a  member  of  a  volunteer  corps, 
could  gain  a  settlement  by  hiring  and  service  i  We  have 
been  referred  to  the  volunteer  act,  (44  Geo.  3,  c.  54,)  to 
the  act  for  the  defence  of  the  realm,  (43  Gesc  3,  c.  96,) 
and  to  the  militia  acts  of  42  Geo.  3»  c.  90,  55  Geo.  3, 
c.  i\5,  and  55  Geo.  3,  c.  16S.  It  seems  to  us  that  the 
^unlafr  act  pals  a  volunteer  «poa  the  same  footiiig  as 
•  aulili»>«ian ;  aad  that,  by  becoouiig  a  volonteer,  the 
pMpcr  m  this  case  had  put  it  oat  of  kis  power  to  cao- 
tract  to  sent  his  master  during  the  whole  year.  This 
case,  tberefcre,  coaMs  wkhia  the  aulhorily  of  the  aulitia- 
BMn*s  case,  ia  which  it  was  held  that  no  scttkoMat  was 
gaioed- 


HILARY  T£RH,  V  WILL.  IV.  27 

'  Sir  John  Campbell^  amicus  corise.    Lord  Erskiite  wrote         1836. 

a  celebrated  book  upon  the  subieot.  in  which  he  came     .2!*^'^^^ 
,     .  ,     /  -^      '  TheKivG 

to  the  same  conclusion.  v. 

InhabitftDts  of 

WlTNBSUAM. 

Lord  Denman,  C.J. — We  are  glad  to  bear  our 
opinion  confirmed  by  that  of  so  learned  a  person.  We 
thought  it  strange  that  the  question  should  never  before 
have  been  considered. 

Order  of  Sessions  confirmed* 


The  King  v»  Ford  and  others. 

iHIS  was  an  indictment  for  an  assault.     The  first  In  order  to 

count  stated  that  the  defendants,  in  the  parish  of  St  futhoriw  • 

,  ,  "^  levy  under  43 

James,  Westmmster,  made  a  violent  assault  upon  one  Geo.  3,0.99, 
Seaiiergood,  he  then  and  there  being  in  lawful  posses-  J^^  ^f  ^^ 
lion  of  certain  goods  and  chattels  which  had  been  seized  sessed  taxes, 
and  taken  possession  of  by  Tkomets  Denham,  collector  ,_  ^^^^  ^^^^ 
of  assessed  taxes  for  the  parish  aforesaid, /or  the  sum  of  arrears  should 

-  ,      have  been  de- 

ft/. I5s.  6d.  for  arrears  of  assessed  taxes  due  from  the  mandedby 

said  jForrf,  with  intent  the  said  Scaiiersood  from  and  out  f ^®  collector 

,  °  in  person  upon 

of  ibe  possession  of  the  said  goods  wrongfully  and  un-  the  house- 
justly  to  force  and  expel  and  put  out,  &€.     The  second  goi^oVthSt^" 
count  was  for  a  common  assault  on  Seaiiergood.    Plea ;  there  should 
not  guilty.     The  indictment,  which  was  found  by  the  direct  refusal 

.  of  payment  to 
the  collector  in  person.  But  it  is  sufficient  if  a  demand  have  In  fact  been  made 
bj  the  collector  or  a  penon  autkorvned  by  him,  and  the  householder  has  refused  pay- 
ment, whether  wt  the  ground  of  inability  or  for  any  other  caase. 

Nor  is  it  necessary  that  the  collector  should  in  the  demand  have  specified  the 
eiact  sam. 

Where  a  count  in  an  indictment  stated  that  the  defendant  made  an  assault  upon 
a  person  who  was  in  lawful  possession  of  goods  under  a  levy  for  a  specified  turn  of 
noney  for  arrears  of  assessed  taxes,  with  intent  unlawfully  to  force  him  out  of  pos- 
!»t:ssion, — Lord  Denman,  Q.J.,  held  that  it  was  necessary  to  prove  that  the  specific 
sano  was  due,  although  he  thought  that  no  sum  need  have  been  stated. 
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Middlesex    grand   jury,  at  the   ClerkeDwell    Sessions 
House,  was  removed  into  this  Court  by  certiorari,  and 
V.  the  prisoners  were  tried  at  the  Middlesex  sittings  after 

/**5r  '^^^  term,  before  Lord  Denman,  C.J.  It  then  appeared 
that  arrears  of  assessed  taxes  being  due  from  Ford, 
Denham,  the  collector  for  the  parish,  in  company  with 
Pollard,  whom  he  had  duly  authorized  to  collect  taxes, 
called  at  the  house  of  Ford  for  the  purpose  of  demand- 
ing payment.  Ford  was  from  home  ;  but  Denham  and 
Pollard  saw  at  his  house  a  woman,  to  whom  they  stated 
that  they  had  come  to  demand  payment  of  the  arrears  of 
the  taxes,  and  that  if  they  were  not  shortly  paid,  a  dis- 
tress would  be  put  in.  The  woman  said  that  Ford  was 
unable  to  pay;  and  Ford  himself  shortly  afterwards 
called  on  Pollard,  and  stated  that  he  was  unable  to  pay. 
Pollard,  under  the  authority  of  Denham,  made  a  levy 
upon  the  goods,  &c.  in  Ford's  house,  and  put  Scatter-' 
good  iuto  possession.  Whilst  he  was  so  in  possession, 
a  violent  assault  (the  subject  of  the  present  indictment) 
was  made  upon  him  by  the  defendants,  with  a  view  to 
compel  him  to  abandon  the  seizure.  It  was  objected  to 
die  first  count  of  the  indictment  that  it  was  not  sup- 
ported by  the  evidence,  inasmuch  as  it  was  not  shewn 
that  the  precise  sum  of  6/.  155.  6d.,  for  which  the  dis* 
tress  was  stated  in  the  indictment  to  have  been  made, 
was  in  fact  due.  Lord  Denman,  C.  J.,  thought  that  the 
sum  need  not  have  been  stated ;  but  that  being  stated,  it 
could  not  be  rejected  as  surplusage,  but  must  be  proved 
as  laid.  The  first  count  being  thus  disposed  of,  it  was 
objected  that  the  evidence  did  not  warrant  a  conviction 
upon  the  second  count ;  for  that  the  assault  was  justifi- 
able for  the  purpose  of  putting  Scattergood  out  of  pos- 
session, unless  he  were  shewn  to  have  been  legally  in 
possession,  which  he  could  not  be,  unless  there  had 
been  such  a  refusal  ou  the  part  of  Ford  to  pay  the^taxes. 
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as  required  by  43  Geo.  S,  c.  99^  s.  33.  It  was  contended 
that  under  this  enactment  no  levy  could  be  made,  unless 
there  had  been  a  direct  refusal  by  Ford  to  the  collector* 
upon  a  personal  demand  made  by  him  to  Ford,  or  upon 
a  written  paper  containing  such  demand,  having  been 
left  at  Ford*%  house.  For  this  position,  the  case  of 
CuUen  V.  Morris  {a)  was  cited.  Lord  Denman,  C.J.i^ 
however,  over-ruled  the  objection,  and  told  the  jury  that 
it  was  not  necessary  that  there  should  be  a  refusal  by 
the  bouaebolder  himself,  and  that  it  need  not  be  to  the 
eollector  in  person,  but  that  it  was  suflScient  if  it  was 
BUMie  to  any  person  properly  authorized  by  him  to  col* 
kct, — if,  in  common  language,  there  was  a  refusal  to 
pay.  The  jury  found  that  there  had  been  a  refusal  to 
pay,  and  returned  a  verdict  of  guilty.  On  a  day  in  this 
term,  the  prisoners  being  brought  up  for  judgment. 


29 


1835. 


TheKma 

V. 

Ford 
and  othen. 


Humfrey  moved  for  a  new  trial,  on  the  ground  of 
misdirection.  The  act  (43  Geo.  3,  c.  99f)  gives  to  the 
collector  power  to  levy  only  where  payment  of  the  as* 
seased  taxes  is  refused  by  any  person  **  upon  demand 
made  by  the  collector  or  collectors  of  the  division  or 
phtce.**  In  Cullen  v.  Morris,  which  was  an  action  against 
the  High  Bailiff  of  Westminster,  for  refusing  to  receive 
the  vote  of  the  plaintiff  at  an  election,  on  the  ground 
that  he  had  not  paid  his  rates,  Abbott,  C.  J.,  said, 
'^  There  has  been  no  personal  demand  of  the  rates 
which  are  due  from  him,  and  no  written  paper  contain- 
ing a  demand  of  these  rates  has  been  left  at  his  house, 
although  an  application  has  been  made  at  the  hous^i 
It  appears  to  me  therefore  he  had  a  right  to  vote." 
Here^  there  was  no  personal  demand,  nor  any  writteit 


(a)  a  Starkie,  N.  P.  C.  577 
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^8S5,        paper,  containing  a  demand  bjr  the  collector,  left  at 

^^^^^^^       Ford's  house,  although  an  application  was  made  at  bis 

V.  bouse.    If  so  strict  a  rule  is  to  be  observed  under  cir- 

FoRD        curostances  such  as  those  in  the  case  of  Cullen  v.  Mor- 
fnid  others*  .  •     •  •       i  • 

rhf  a  fortiori  ought  it  to  be  adopted  m  this  case,  for 

here  the  consequences  of  the  refusal  are  more  highly 
penal*  Not  only  should  the  demand  have  been  per- 
sonal, but  also  the  sum  claimed  should  have  been  stated* 

Sir  John  Campbell  elected  to  shew  cause  in  the  first 
instance.  The  point  made,  that  there  must  be  an  ex- 
press refusal  to  the  collector  in  person,  upon  a  demand 
personally  made  by  him  to  the  householder  in  person,  is 
utterly  without  foundation.  The  language  of  the  act  is 
simply  that ''  if  any  person  shall  refuse,  upon  demand 
made  by  the  collector,"  then  the  collector  may  levy.  It 
does  not  say  in  what  manner  the  demand  must  be  made 
by  the  collector,  or  in  what  way  the  party  must  refuse. 
If  the  argument  on  the  other  side  were  correct,  then  no 
levy  could  ever  be  made  if  the  householder  chose  to 
keep  out  of  the  way.  There  can  be  no  doubt  that  the 
demand  and  refusal  were  both  sufficient.  They  would 
be  sufficient  in  case  of  a  motion  for  an  attachment  for 
non-performance  of  an  award.  The  case  of  Cullen  v. 
Morris^  which  was  a  case  as  to  whether  a  voter  was  dis* 
quali6ed  by  non-payment  of  ratest  has  no  bearing  at  all 
upon  the  question. 

Humfrey,  in  support  of  his  rule.  The  obsei*vation, 
that  the  act  of  parliament  could  not  be  carried  into  effect 
if  the  householder  chose  to  keep  out  of  the  way,  is  met 
by  the  admission  that,  under  the  authority  of  Cullen  v. 
Morris,  a  written  demand,  left  at  the  house,  would  be 
sufficient.     The  demand  of  the  servant  is  not  sufficient 
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unless  it  be  shewn  that  she  possessed  the  character  of        1835. 

an  agent.     Such  a  demand  would  not  be  sufficient  in 

the  case  referred  to  of  an  award.    ILUtledale,  J*  The  v. 

act  of  parliament  certainly  does  not  require  that  the     hq^  others 

refusal  should  be  made  to  the  collector,  but  speaks  only 

of  refusal  upon  .demand. made  by  .the  collector.    As  far 

as  the  refusal  goes,  the  ease  seems  quite  complete.} 

The  demand  was  not  sufficient*     Ctdlen  v.  Morris  is  w 

strong  authority  in  favour  of  the  defendants. 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  on  a  subsequent  day  said«^ 
After  coDsidering  the  act  of  parliament  and  the  case 
cited  in  the  argument,  we  are  of  opinion  that  this  appli'* 
cation  ought  to  be  refused.  It  is  not  necessary  that  a 
denumd  should  be.  made  on  the  householder  himself^  or 
tkat  the  precise  sum  should  be  specified.  A  distress 
maj  be  put  in,  if. a  demand  of  the  taxes  has  been  made^ 
and  there  has  been  a  refusal  to  pay  on  the  ground  oyf 
inability,  or  for  any  other  reason.  Cullen  v.  Morris 
relates  to  a  matter  totally  different  from  that  of  the  pre* 
aent  case;  and  the  principle  of  it  is  .not,  we  think,  apr 
pttcable  here. 

Rule  discharged.: 
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The  KfKc  V*  The  Inhabitants  of  Cbegbina. 


for  the  remoTal  of  Sep» 
from  the  parish  of 


^,  \m\nit,  wiUi  Ul^ON  ap|>cal  against  an  order  foi 

imi'if^kih  \u  ^i^^  Lloyd,  bis  wife  and  children, 

iMiiMiMiiiUi  CfDifrtna  to  the  parish   of  Glasscombe,  both  in  the 

luinUimiUMf  county  of  Radnor,  the  Sessions  quashed  the  order,  sub- 

T^  IIITm  I*  H   J***'^  ^"  ^'^^^  opinion  of  this  Court  on  the  following  case : 
MiMriKHKM  «»!'         Septimut  lAoyd  had,  before  1830,  acquired  a  setde- 

rJmMii  ill  lU  '^'^'^^  ''*  QIasscombe,  by  renting  a  tenement  in  that  pa- 
tmiiftlif»n)iiU,  riili,  \\\n  father,  John  Lloyd,  died  in  1822,  intestate, 
tiruii^iiyMf  pONNOMMcid  of  a  leasehold  tenement  in  Cregrina,  which 
IliP  imi«fiiUi    ||0  |n,|,|  f^ir  the  residue  of  a  term  of  999  years,  at  a  pep- 

NIMI  lltVIIIM  . 

ImiwMii  ili»m  ptfr«Ctirn  ronti  leaving  a  widow  and  four  sons,  viz.  John^ 

m^illl^rat  •'•''^••*»  Sq^imm  (the  pauper),  and  William.  On  4th 
iiiM)ui»tiilv  III  Auguiit,  1828,  administration  was  granted  to  Jame%. 
\\m\\{^^xk\\\  ^V  im1«)Ulur«,  dated  2:kl  August,  1828,  between  Jama 
^^  T^^^UlT^  (lh»  admiuistiator).  JuAn.  Septimus  (the  pauper),  and 
ivilitw«^UU  (\  HV/ZntiM  tJ%\¥d^  and  Mrs.  Gmise,  the  tenement  was  as- 
iJuT^Uvlim  •*V***^'  K^'  J^mt$  lM\ml  v^he  administrator),  and  con- 
\\i»  \^\f\\\mu  A\mt\\  bv  JuA#i»  II  UUtfm^  and  Septimus  Lhyd,  to  Mrs* 
Uw#*M^i^*  <iMW.  by  \\i^>  \\f  iiH>rt|pi|^«  tor  the  residue  of  the  term, 
U«M\>^^  t  f^M^  sKH'Uiii^jt  1^^-  »w*i  iutrivsl.  The  four  brothers  di- 
M^M  ^  XhifKl  lK«^  l^Vx  r^MalK  amon^  ib«m.  executed  the  deed, 
^Ww  ^^^y^  amt  M^p:«^)  iW  wvripi;  and  coT^manted  for  the  re-pay- 
^iM  H  M  *^Hr*^l  K^  Mnt>  <;•!**  v^'  ib^  l;XV.  and  interest.  At  the 
JE^i^k^lCL  ^**^  '^^  *^^  U4^^i^>jKSK*i  iW  paaptf  mided  in  Glass- 
1^  «^S>  ^x<k  VnmmInn  AK^ftt  a  xvsar  afWra^sn»«  mkibt  residing  io 
^tfiy^  ^  ^^Us^^N^walNN  W  j|Q(:iy<iA  x^^!N  >•  ^  k»  brother  ffUliam 
^"^^»*»^*  1^  wf*  bwin  a*  W  **^ir<^r^  wt  »if  W;ft$«&K>ld  tenement,  in 
4^  i^iMn\      sVi«MAr^«)v«  ^   ^^Uum  >  f>k}ys^  tur  piaapier  s  sbwe  of 


«*»u  ^>MW«f.     ^^^.  w^^V:  «^  *t  ^(a*j*^^  /tju  A«  ?,-  c^w  «j«e.  and  of 
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ae    pauper  removed  into  a  cottage  in   Cregrina>   and         18S5. 

continued  there  until  his  removal  under  the  order,  but     ,^!^^C^'^ 
..  •  '        r  '  t     t  T   ^.  Tlie  Kino 

did  not  interfere  with  the  leasehold  tenement.     In  Sep-  v, 

tcmber,  18:52,  Wil/iam  Lloyd,  on  behalf  of  himself  and  'c^Jo^"^*^""' 
of  his  brothers  James,  John,  and  Septimus,  gave  a  writ- 
ten notice  to  Mrs.  Guise,  that  at  the  expiration  of  six 
months    the   principal   and    interest  on   her   mortgage 
would   be  paid  off.     By  indenture,  dated  29th    April, 
1833,  John,  James  (the  administrator),  and  Septimus  (the 
pauper),  in  consideration  of  30/.,  released  and  assigned 
ill  their  interest  in  the  leasehold  tenement  to  William 
Lloyd.      No   money  passed  to   the   pauper;    William 
Uoyd  claiming  and  retaining  the  pauper's  fourth  share, 
under  hit  bargain  made  three  years  before*  and  having 
received  and  retained  the  intermediate  rent  accruing  in 
respect  of  such  fourth  share. 


Biggs  Andrews  in  support  of  the  order  of  sessions. 
The  pauper  was,  at  the  time  of  his  residence  in  Cre* 
If- 1  grina,  possessed  of  a  distributive  share  in  the  equity  of 
[!>  I  redemption ;  and  an  equitable  estate  is  sufficient  for  the 
■%, }  purposes  of  settlement.  Although  the  legal  estate  in 
E^l  the  term  had,  by  the  administration,  vested  in  James 
L- '  lioyd  alone,  yet  after  the  assignment  by  way  of  mort* 
L  pge,  in  which  all  the  brothers  joined,  and  by  which  all 

e^ally  covenanted  to  repay  the  120/.  and  interest,  the 
equitable  right  to  compel  the  mortgagee  to  re-convey 
the  term  upon  repayment  of  the  120/.  and  interest, 
vested  equally  in  all.  The  agreement  of  the  pauper 
with  his  brother  for  the  sale  of  all  his  interest  in 
the  leasehold  tenement,  was  a  mere  verbal  agreement, 
and  was  not  executed  until  three  years  after;  before 
which  time  he  had  resided  for  more  than  forty  days  in 
Cregrina. 

VOL«  III.  D 
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1835.  Adolphus,  coiitrA.     At  the  time  of  the  residence  of 

^  ^  the  pauper  in  Cregrina,  he  had  parted  with  all  interest 

V.  ill  the  leasehold  premises  to  his  brother.     The  agree- 

^  Cregrina^^  ment,  though  verbal,  having  been  followed  by  payment 

or  allowance  of  the  2/.>  was  sufficient  to  pass  whatever 
equitable  interest  the  pauper  may  have  possessed  (tf). 

Lord  Denman,  C,  J. — The  legal  estate  was  in  the 
administrator.  The  pauper  had  at  one  time,  after  the 
execution  of  the  mortgage  deed,  an  interest  lu  the 
equity  of  redemption^  which  interest  he  parted  with  by 
his  agreement  to  sell  to  his  brother.  He  could  clearly 
have  no  equity  after  the  agreement.  I  am  therefore  of 
opinion  that  the  order  of  sessions  cannot  be  supported. 

LiTTLEDALE,  J.  and  Williams,  J.,  concurring. 

Order  of  Sessions  quashed. 


(a)   As  to  the  cases  in  which  frauds,  see  BarleU  v.PickertgUl, 

payment   of  part   of  the   price  1  Eden,  516;  Main  \\  MelbourHf 

will,   in   equity,    take   a   verbal  4    Ves.  jun.    720;     Clinan    v. 

contract  out  of  the   statute  of  Cooke,  1  Schoales  &  Lefr.  40. 
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1835. 

Re  EC  E  v.  Taylor  and  another. 
1  RES  PASS  for  an  assault  and  false  imprisonment,  and  To  trespass 

t  •  1         1   •     •«•  /•  •     1  ,    ,  for  an  assault 

tor  carrying  the  plamtifi  from  a  certam  house  and  shop  ^nd  false  im- 

through  the  public  streets  to  a  police  office.      Pleas:  P"so"rnent, 

°  .  ^  the  defendant 

first,  not  guilty;  and  secondly,  by  the  defendant  Taylor,  pleaded  that 

that   he  was  lawfull)^  possessed  of  the  house  and  shop,  [ifi  ^"gs"gg^on' 
and  that  the  plaintiff  was  unlawfully  therein  making  a  of  a  house, 
great  disturbance  against  the  will  of  Taylor-^  that  Toy-  plaintiff  was 

lor  requested   him  to  depart,  which  he  refused  to  do,  unlawfully 

.  therein,  and 

whereupon  Laylor  gently  laid  hands  upon  him  to  re-  had  been  re- 
move hina  out  of  the  house  and  shop;  that  thereupon  ^"^*^?^ .^?  ^j ' 

■^ '  ^  ^        part,  but  had 

the   plaintiff,  in   the   presence  of  a  police   officer,   as-  refused, uhere- 
saulted  Taylor,  upon  which  Taylor  gave  him  into  cus-  fe^danrgently 
tody,  and  caused  him  to  be  carried  from  the  house  and  laid  his  hands 
diop  along  the  public  streets  to  the  police  office.     Re-  „,(,ye  iiio); 
plication :  de  injuria.     At  the  trial   before  Lord   Dew-  ^^^^  thereupon 

^  ...  the  plaintiff 

man,  C.  J.,  at  the  Westminster  sittings  after  the   last  assaulted  him 

term,  it  appeared  that  Taylor  was  in  the  possession  of  I|}-a"\^i'ic*^"^* 

the  house,  and  that  the  plaintiff  was  unlawfully  there,  man,  where- 

and  was  asked  to  depart;  that  upon  his  refusing  to  do  him  to  be 

io,  Taylor  called  in  a  policeman,  who,  under  the  direc-  tak^n  to  a 

___  Dolice  office. 

tions  of  Taylor,  and  upon  a  charge  for  an  assault,  con-  Replication, 

?eyed  the  plaintiff  to  the  police  office;  but  it  was  not  ij,^"i"?  j 
shewn  that  any  assault  had  been  in  fact  made  by  the  ant  proved  all 
plaintiff  on  the  defendant.     The  learned  judge  thought  ^|j^  "|^j^  *^^^^ 
that  the  defendant  Taylor  was  justified  in  removing  the  cept  the  as* 
plaintiff  from  his  house,  but  that  he  had  failed  to  shew  plaintiff:-^ 
a  justification  of  the  takinsr  through  the  streets  to  the  Held,  that  the 

.  •       /f  plaintiff  was 

police  office,  and  that  therefore  the  plamtiff  was  entitled  entitled  to 

to  recover  damages  in  respect  thereof.     The  jury  found  ^^^^""^^ ^^^'xh^ 

B  verdict  for  50/.   damages.     In  the  early  part  of  this  mpriwnmenf, 
term, 

p8 
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Upon  issue 
taken  on  a 
plea  of  son 
assault  de- 
mesne, it  is 
necessary  to 
prove  an 
assault  com- 
mensurate 
with  the  tres- 
pass sought  to 
be  justified* 
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Ma  tile  moved  for  a  new  trial.  The  learned  chief  jus- 
tice was  wrong  in  directing  the  jury  that  the  plaintiff 
might  recover  in  respect  of  the  taking  to  the  police 
office.  That  was  matter  of  excess,  and  in  order  to 
enable  the  plaintiff  to  recover  in  respect  of  it,  should 
have  been  replied  by  way  of  new  assignment.  Under 
de  injuria,  the  plaintiff  could  not  recover  for  this  excess. 
{^Williams,  J.  Your  general  replication  puts  in  issue  all 
the  facts  of  the  plea.  Now,  in  that  plea,  there  is  a 
statement  of  an  assault  by  the  plaintiff'  on  the  defendant, 
in  the  presence  of  a  policeman,  which  statement  is 
necessary  to  justify  all  the  trespasses  complained  of  in 
the  declaration,  except  the  mere  removing  out  of  the 
house.  You  failed  in  proving  that.  Was  not  this  good 
ground  for  the  plaintiff  having  damages?  Lord  De/i- 
man,  C.J.  I  acted  upon  the  ground  which  my  brother 
mentions.]  It  is  not  denied  that  the  plaintiff  shewed  a 
right  to  recover  damages — as  far  as  the  question  de- 
pended upon  the  evidence — for  the  assault  may  not  have 
been  commensurate  with  the  justification;  but  the  argu- 
ment now  submitted  to  the  Court  is,  that  upon  the 
pleadings,  the  plaintiff  was  debarred  from  recovering  for 
this  excess,  for  that  it  ought  to  be  replied.  [LtV^/e- 
dale,  J.  The  observations  of  the  judges  in  Cockcroft 
v.  Smith  {a),  amount  to  this,  that  under  the  plea  of  son 
assault  demesne,  the  defendant  must  shew  an  assault  by 
the  pXainiiff  commefisurate  with  the  act  complained  of  by 
the  plaintiff.  According  to  what  is  there  said,  you  can- 
not sustain  your  plea  of  son  assault  demesne,  unless  you 
shew  a  commensurate  assault.]  That  is  so,  but  the  de- 
fect cannot  be  taken  advantage  of  unless  the  plea  be 
properly  replied  to.  [Littledale,  J.  I  admit  that  the 
practice  is  with  you.]     In  The  Six  Carpenters'  case{b), — 


(a)  1  Salkeld,  641. 


(b)  8  Co.  Rep.  146. 


Reece 
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[Liilledale,  J.  That  case  does  not  at  all  turn  upon  the         1835. 

manner  of  pleading.]     Excess  is  affirmative  matter,  and 

must  be  averred  by  replication.     Upon  these  pleadings  v. 

the    plaintiff   was  entitled   to  iudgment  for  the    whole       '^^^^^? 
*^  .  *  .  *"^  another. 

matter  or  qone.     [^Wifliams,  J,  The  defendant  having 
failed    to  prove  all  the  facts   in  the  plea,  which  were 
necessary  to  justify  the  trespass  complained  of,  is  not 
the  plaintiff  entitled  to  damages  i     Can  you  make  it  a 
ground  of  complaint,  that  the  part  of  the  trespass  which 
was  in  fact  justified,  was  withdrawn  by  the  learned  judge 
from  the  consideration  of  the  jury  ?    Lord  Denmati,  C.J. 
There  are  clearly  two  distinct  sets  of  facts  complained 
of,  and  two  distinct  parts  of  the  justification.     The  pos- 
session of  the  house  was  a  justification  of  one  only,  and 
therefore  in  respect  of  the  other,  which  was  not  justified, 
the  plaintiff  was  entitled  to  damages.]      It  was  all  done 
at  once,  and  constituted  but  one  trespass — not  justified 
to  the  full  extent,  it  is  admitted — but  still  it  was  but  one 
act  of  trespass.     [^Littledale,  J.  You  are  bound  to  prove 
the  whole  of  the  allegations  in  your  plea,  or  so  much  of 
them  as  constitutes  a  defence  to  the  action.     This  you 
have  failed   to  do.     Williams,  J.   Spilsbury  v.  Mickle- 
tkwaiieifl)  decides,  that  where  two  facts  are  pleaded, 
which  are  equally  of  themselves  defences  to  the  action, 
proof  of  one  is  sufficient.     But  here,  the  assault  which 
jott  failed  to  prove,  was  a  necessary  part  of  the  defence. 
You  have  not  supported  your  plea.      Littledale,  J.   It 
was  incumbent  on  you  to  prove  the  assault,  in  order  to 
shew  that  you  were  warranted  in  imprisoning  the  plain- 
tiff.   Until  you  have  proved  the  allegations  in  the  plea, 
you  cannot  raise  the  question  of  excess.] 

Per  Curiam —  Rule  refused. 

(fl)   1  Taunt.  146. 
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1835. 

The  King  v.  Hall  and  Dyer,  Esquires. 

1*111*001  Usue  ^  Rule  nisi  for  a  mandamus  was  obtained,  command- 
a  mandamus  Jug  Messrs.  //«//  and  Di/er,  two  justices  of  the  peace 
gistrates  to       fov  Middlesex,  to  make  and  issue  their  warrant  of  dis- 

isstie  a  dis-       j,.ggg  against  the  goods  of  James  Veale,  to  enforce  pay- 
tress-warrant  ^  °  '  .       . 
to  enforce  the   ment  of  a  poor-rate  for  the  parishes  of  St,  Giles  in  the 

poo™rates  Fields  and  St.  George,  Bloomsbury,  in  respect  of  his 
where  it  is        receipt  of  the  rent  of  certain  houses. 

ther  the  war-         ^y  ^  '  ^^^'  ^i  ^^P*  ^'  ^^^  ^'^^  regulation  of  the  affairs 

rant  would  be  of  the  two   parishes,   a  vestry   was   reconstituted.     By 

legal  (fl),  and  .  ^  '  .j   ,       , 

the  rates  are     section  88,  all  rates  were  to  be  paid  by  the  tenant  or 

recoverable       occupier;  and  if  any  tenant,  occupier,  or  any  other  per- 

mode  of  pro-    son  made  liable  to  pay  any  rate,  should  refuse  or  neglect 

^ Where  by     '^   P^^  ^'*^  same  after  demand  made,  payment   of  the 

a  local  act  for  rates  might  be  enforced  by  distress.  By  section  92,  the 
the  govern-  i       n      i  i  r      n    i  o  i 

ment  of  a  pa-    lessors,  landlords,  and  owners  of  all  houses,  oCc,   the 

T\sh,collecior$  yearly  assessment   or  valuation  whereof  should   be  less 

of  the  rents  of  , 

houses,  &c.       than  SOL,  or  which  should  be  let  at  rents  which  should 

risli""  the  ^^'  become  payable  or  be  collected  at  any  period  shorter 
yearly  assess-  than  quarterly,  and  in  certain  other  cases,  were  to  be 
tion  whereof     rated  and  pay  the  rates  in  respect  of  such  houses,  &c. 

""^^P^^^^^'^ly       By  section  93,  to  prevent  any  dispute  touching  the  de- 

snail  De  less         ,  , 

than  30/.," are  signation  of  lessors,  landlords,  or  owners  of  houses, 
bl^'m'ieir^and''  buildings,  &c.  intended  to  be  made  liable  to  the  pay- 
compcllable  meiit  of  any  rate,  the  persons  authorized  to  receive  or 
rates^in  re-  Collect  the  rents  of  any  houses  from  the  tenants  or  oc- 
spectofsuch     cupiers  thereof  were  to  be  deemed  and  taken  to  be  the 

Semble]  that  lessors,  landlords,  or  owners  of  such  houses,  &c.  for  the 
the  liability  of 

the  collector  would  extend  only  to  cases  in  which  the  real,  and  not  the  assessed 
value  of  the  houses  respectively,  &c,  is  under  SO/. 

(a)  And  see  Rex  v.  Justica  of  Bucks,  2  Dowl.  &  R^l.  689,  and  I  Bam.  &  Cressw.  485; 
UnderhiU  v.  EUicombe,  Mac!.  &  Y'ounge,  450  ;  Fawcett  v.  Foulis,  1  Mann.  &  Ryl.  102,  and 
7  Barn.  &  Cressw.  394)  Rex  v.  Justices  of  Bucks,  ante,  vol.  it  S7» 
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purposes  of  that  act,  and  to  be  liable  to  be  rated,  and  1835. 
to  be  compellable  to  pay  the  rates,  in  all  cases  in  which 
either  lessors,  landlords,  or  owners,  were  by  that  act 
made  liable  to  be  rated  and  to  be  compelled  to  pay  such  n^J*,^"^ 
rates,  unless  the  real  lessors,  landlords,  &c.  should  de- 
clare themselves,  and  should  voluntarily  pay  such  rates 
as  aforesaid,  or  should  be  distinctly  or  certainly  known 
U>  be  such  by  the  vestrymen.  By  section  9^,  the  goods 
of  all  persons  occupying  any  houses,  &c.  liable  to  the 
payment  of  the  rate,  wherever  the  lessors,  landlords  or 
owners  were,  by  that  act,  made  liable  as  aforesaid,  were 
to  be  liable  to  be  distrained  upon  for  any  rates  accruing 
during  the  occupancy  of  such  persons  respectively,  al- 
though such  persons  were  not  rated  under  that  act. 
By  section  96,  in  default  of  payment  of  any  rate  in 
respect  of  any  houses  assessed  at  less  than  SO/.,  &c.  the 
•ame  was  to  be  a  charge  upon  such  houses,  and  might, 
after  fourteen  days'  notice,  be  recovered  from  the  land- 
lord or  owner  by  action  of  debt. 

A  rate  was  made  upon  Veale  as  the  collector  of  the 
rents  of  fourteen  houses  in  various  streets,  8cc.  in  St. 
Giles's,  which  houses  are  part  of  an  estate  consisting  of 
150  houses,  called  Spencer's  estate.  Mr.  Spencer,  a  gen- 
tleman residing  in  Wales,  was  seised  iu  fee  of  these 
houses,  and  Veale  was  the  collector  of  his  rents.  One 
of  the  vestrymen  was  a  tenant  of  another  part  of  Mr. 
Spettcer'a  estate,  and  was  aware  that  Mr.  Spencer  was 
the  owner  of  the  150  houses  and  that  Veale  was  only 
his  collector.  All  the  houses  were  assessed  at  less  than 
30/.  a  year,  but  six  of  them  were  actually  let  for  upwards 
of  40/.  a  year.  Six  others  were  let  at  rents  under  30/., 
but  the  rent  was  payable  quarterly,  the  tenants  under- 
taking to  pay  all  the  parochial  taxes.  Veale  had  paid 
over  to  Mr.  Spencer  all  the  rents  collected  by  him.  An 
application   having    been    made   to    Messrs.   Hall  and 
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1835.  Dyer,  to  issue  their  warrants  to  enforce  Uie  payment^ 
by  Pea/e,  of  the  rates  upon  the  said  houses^  they  refused 
to  do  so. 


The  Kino 

v. 

Hall  and 
Dyer. 


Sir  John  Campbell  now  shewed  cause.  The  Court 
will  not  compel  magistrates  to  issue  a  warrant  for  en- 
forcing the  payment  of  rates,  if  there  be  another  mode 
of  recovering  them,  or  if  it  is  doubtful  whether  the  war- 
rant would  not  be  illegal.  The  warrant  here  would  be 
illegal  on  two  grounds: — First,  the  section  limits  the 
liability  of  collectors  of  rents  to  cases  in  which  the 
yearly  assessment  or  valuation  is  less  than  SO/.,  and  to 
certain  other  cases.  Some  of  the  houses  in  question 
are  let  for  more  than  SO/,  a  year,  and  therefore  are  not, 
it  is  submitted,  within  the  limits  of  the  clause,  notwith- 
standing that  the  amount  at  which  the  vestry  have 
thought  proper  to  assess  them  falls  short  of  that  sum. 
Secondly,  the  liability  of  the  collectors  of  rents  is  fur- 
ther limited,  by  section  93,  to  cases  in  which  the  land- 
lord is  not  known  to  the  vestry.  In  this  case  the  land- 
lord roust  be  taken  to  have  been  known  to  the  vestry,  as 
one  of  the  vestrvmen,  who  was  indeed  the  chairman  of 
the  vestry,  was  aware  that  these  houses  belonged  to  Mr. 
SpcMcetf  and  that  Veaie  was  only  his  collector. 

There  is  in  this  case  another  mode  of  recovering  these 
rates.  By  section  96,  the  rate  is  to  be  a  charge  upon 
the  premises,  and  after  fourteen  days'  notice  may  be  re- 
covered, bv  action  of  debt»  from  the  landlord. 

Tktsii^er  and  JJo/pAn^y,  in  support  of  the  rule.  If  it 
appear  to  the  Court  that  these  rates  are  clearly  recover- 
able by  a  distress  warrant,  the  Court  will  put  the  law  in 
motion,  and  i»sue  a  maudamus.  By  section  S8,  if  any 
leuant*  occupier,  or  any  other  person  made  liable  to  pay 
any  rale»  »b«U  refuse  to  pay»  a  distress-warrant  may  be 
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issued.     It  is  obvious,  from  the  language  of  this  section,         1836. 
that  some  other  person  besides  the  tenant  or  occupier  is       ^^v-^^^ 
liable  to  be  distrained  upon  for  these  rates.     By  section  v. 

92,  the  owner  is  to  be  liable  where  the  yearly  assessment  "^^  *"^ 
or  valuation  is  under  30/.  It  is  therefore  immaterial 
what  the  rent  is.  By  section  93,  the  collector  of  the 
rents  of  such  properties  is  to  be  treated  as  the  owner, 
unless  the  owner  is  known  to  the  vestry.  The  owner  in 
this  case  was  unknown  to  the  vestry,  notwithstanding 
that  he  appears  to  have  been  known  to  one  of  the 
vestrymen.  Veale,  as  collector,  was  consequently  liable 
to  be  rated.  But  it  is  said  that  there  is  a  remedy  by  ac- 
tion of  debt.  Is  that  an  exclusive  or  is  it  a  cumulative 
remedy  i  The  93th  section  shews  that  it  was  only  in- 
tended as  one  of  several  cumulative  remedies,  as  it  also 
expressly  makes  the  goods  of  the  occupier  liable  to  be 
distrained  for  rates  which  have  become  due  during  his 
ocaipancy.  Looking  at  the  several  clauses  of  this  act, 
there  can  be  no  doubt  but  that  a  distress  warrant  might 
legally  have  issued  against  Veale;  and  therefore  the 
Court  will  make  the  rule  absolute. 

Lord  Denman,C.  J. — This  is  a  very  large  and  ex- 
traordinary power  that  is  given  to  the  parish,  to  call  on 
collectors  of  rents  for  the  payment  of  the  rates.  I  think 
there  may  be  very  good  sense  in  making  these  collectors, 
who  actually  have  the  profits  of  the  estates  in  their 
hands,  liable  to  pay  the  rates  to  the  parish :  but  before 
the  Court  can  compel  the  issuing  of  a  warrant  of  distress 
on  the  goods  of  the  party,  we  must  see  very  distinctly 
indeed  that  the  act  gives  that  authority.  I  confess  I 
very  much  doubt,  upon  all  the  points  in  this  case,  whe- 
ther that  authority  is  given.  1  have  some  doubt  whe- 
ther, when  it  is  said  ''  assessed  at  30/.,"  the  meaning  was 
not  *•  assessed  on  a  rent  of  30/."     I  have  some  doubt 
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1835.        upon  that,  though  perhaps   the   words   of  the  statute 

^^'^^'^^      would  import  that  the  assessment  should  be  30/.;  yet  I 
The  Kino      ,    ,.        .    •  •  i       i        i 

9.  believe  it  is  very  common  to  consider  that  yie  assessment 

Hall  and     ought  to    be  made  upon  the  true  rental,  so  that  such 

phrase  might  possibly  mean  that  (a).     The  parish  have, 

in  addition  to  the  remedy  by  distress,  a  power  of  suing 

the  owner  of  the  estate  wheresoever  he  may  be ;  and  it 

18  provided  that  at  all  times  the  estate  shall   continue 

charged  with  the  payment  of  the  rates.     That  being  so, 

1  think   that  we    ought  not   to  compel    magistrates  to 

issue  their  warrant  of  distress  in  the  manner  prayed.     It 

ought  to  be  very  distinctly  shewn  that  it  is  the  duty  of 

the  magistrates  to  issue  a  distress-warrant  before  we  call 

upon  them  to  expose  themselves  to  the  risk  of  an  action. 

That  does  not  appear  in  this  case.     I  think  therefore 

the  magistrates  are  quite  justified  in  having  refused  to 

issue  this  warrant. 

LiTTLEDALE,  J. — This  rule  should  be  discharged.  I 
think  that  this  Court  ought  not  to  call  upon  magistrates 
to  issue  a  distress-warrant,  unless  the  case  is  perfectly 
clear,  and  there  is  reason  to  suppose  that  the  magis- 
trates act  from  some  kind  of  bias,  or  that  they  wilfully 
withhold  the  warrant.  We  are  bound  to  see  that  they 
are  bon^  fide  discharging  their  duty  in  refusing  the  war- 
rant; but  if  we  find  the  magistrates  acting  bon^  fide,  a 
very  strong  case  ought  to  be  made  out  to  induce  this 
Court  to  call  upon  them  to  issue  a  warrant  which  may 
subject  them  to  an  action,  against  which  there  appears 
to  be  no  indemnity ; — more  particularly  in  this  case,  for 
there  is  another  remedy  given  by  the  96th  section. 

(a)  Otherwise  the  vestry  would  the  real  value,)  of  hringing  what- 
appear  to  have  the  power  (by  al-  ever  houses  they  thought  proper 
teriog,  or  omitting  to  alter,  the  within  the  provisions  of  this  sec- 
nominal  standard  of  the  assess-  tion  of  the  act. 
ment,  which  is  frequent!}-  below 
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It  is  much  to  be  regretted  that  in  these  acts  of  par-         i835. 
liament,  where  magistrates  are  called  upon  to  issue  war-       ^^^/^ 
rants,  there  is  not  a  clause  introduced  indemnifying  them  t?. 

against  actions,  when  they  issue  warrants  under  the  au-     Mall  and 
toontj  of  this  Court.     Were  such  a  clause  introduced, 
the  magistrates,  when  acting  under  the  authority  of  this 
Court,  would  run  no  risk,  and  the  Court  would  not  have 
the  same  difficulty  in  granting  a  mandamus. 

Williams,  J. — We  ought  to  be  very  cautious  how  we 
interfere,  by  mandamus,  to  enforce  that  remedy  by  dis- 
tress which,  it  is  very  clear,  might  not  only  place  the 
magistrates  in  a  difficulty,  but  also  place  Mr.  Veale  in  a 
rery  extraordinary  position.  We  ought  very  clearly  to 
see  that  the  case  is  brought  within  the  provisions  of  the 
act,  before  we  venture  to  interpose.  I  am  by  no  means 
satisfied  that  we  ought  not  to  have  some  more  distinct 
ftitement  of  the  absence  of  knowledge,  by  the  vestry  of 
who  was  the  owner  of  this  property.  If  I  were  left  to 
conjecture,  I  should  rather  say  that  the  vestry  were  not 
io  ignorance  upon  this  point.  Without  however  enter- 
ing further  upon  that  question,  it  appears  to  me  that 
there  is  another  remedy,  and  that  we  should  not  be 
shewing  a  due  regard  for  the  safety  of  these  magistrates, 
if  we  issued  this  mandamus. 

Rule  discharged. 


Sir  J.  Campbell  then  applied   for  costs ;  but  as  Mr.  Cost** 
Spencer,  and  not   the   magistrates,  shewed   cause,   the 
Court  discharged  the  rule  without  costs. 
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1835. 

The  King  v.  The  Inhabitants  of  Axbridge. 

The  holding  ON  appeal,  an  order  by  which  Richard  Hooper  was  re- 
over  for  twenty  A     ,     .,  r^t  I        All  o 

years  bv  lessee  moved  from  Axbndge  to  Chappie  Allerton,  bODierset, 

for  yeare  de-      ^.^g  quashed,  subject  to  the  following  case  : — 

cerminable  ou  ^  •'  ° 

lives  at  a  Lord  Viscount  Weymouth  granted  to  one   Martin  a 

lllio!  a*  the**'    '^**^  ^^  *  cottage  in  the  parish  of  Cheddar  for  ninety 

commence-       years,  determinable  on   three  lives,  at  a  rent  of  4rf. ;  and 

mentofsuch     •        *^.      i  •        •      i  r   .-,  ,^  i     •  n 

boldinsover     ^"  1784,  the  cetteux  que  vies  in  lease  of  l/i52  bemg  all 

falsely  asserts  dead,  the  then  Lord  Weumouth  granted  to  Richard  Gil- 
that  one  of        ,.  ,  ^    ,  ,        .  ,         ^ 

the  cetteux       iiffg  A  lease  of  the  same  cottage,  therein  stated  to  nave 

*ljf*  '^b*  **  l«tely  fallen  into  his  lordship's  hands,  for  a  like  term,  de- 
omits  to  pav  tenninable  on  three  other  lives,  at  the  same  rent.  At 
femlTnot  an  ^^^^  ^*"'^  Joseph  WolJ\  who  was  in  possession  under  the 
adverse  pos-  lease  of  173^2,  claimed  to  hold  the  cottage  against  Gil- 
the  entry  «>r      fi^g*  on  the  ground  that  one  of  the  three  lives  in   that 

^l**^'™^^*^'  lease  was  still  in  existence,  which  was  not  the  fact;  and 
the  re%'ersion- 

cr.  he  did  so  hold  the  same  until  his  death,  about  twenty- 

So,  alihonjrh    ^^^^    ^^^^  q^  1^;^  ^^^^^  j^j^  widow,  Ann  Wo/f, 

the  reversHHier  .    '  .  . 

has  notice  of    retained  possession  of  the  cottage,  and  continued  therein 

the  term  and  **'*^*'  ^^^  death  in  lb^7.  In  1826  she  made  a  will,  and 
icraots  a  fresii  iold  the  person  w  ho  made  it  for  her  she  had  heard  the 
other  persson,    cottige  was  Mr,  GiUing's.     By  the  will  she  devised  the 

wbonq^ts     collage  to  her  daughter   Martha^  the  wife  of  Richard 

to  enter  lor  ^ 

MOfv  than         //ooprr,  (the  pauper,^  and  her  heirs,  and  appointed  Alar- 

tw^atrvears.    ^j^  Hooper  her  executrix  and  residuary  legatee.     The 

will  was  duly  attested  to  pass  real  estate,  but  no  probate 
thereof  was  obtained.  On  the  death  of  Ann  ff'olf, 
RJckdtrd  and  Martha  Hiwpcr^  who  bad  been  living  with 
her  in  the  cott^ne^  kept  po5$e$sioQ  of  it  and  lived  there 
fw  ihree  ^'ears,  when  Richard  Hooper  cooreyed  it  by 
feodfiment  and  li^^en  to  a  purchaser  in  fee,  for  8/.,  it  being 
wrfl  w*orth  40/,  with  good  title.  No  rent  has  ever  been 
paid  by  Josfph  Wofj^  or  tho^  cUim'mg  under  him,  but 


The  Kino 

V, 

Inhabitaocs  of 

AXBRIDGE. 
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(jilting  and  bis  representatives  have  paid  the  rent  of  4J.         ]835. 
to  Lord  Weymouth  and  his  heirs  to  the  present  time. 
One  of  the  cetteux  que  vies  in  the  lease  of  1 784  is  still 
living. 

The  question  is,  whether  Richard  Hooper  took  such 
an  interest  or  estate  as  (coupled  with  residence)  conferred 
upon  bim  a  settlement  in  Cheddar.  If  he  did,  the  order 
of  sessions  is  to  be  confirmed ;  if  not,  the  order  to  be 
quashed. 

Bere^  in  support  of  the  order  of  sessions.  The  pau- 
per gained  a  settlement  either  by  virtue  of  residence  on 
an  estate  acquired  by  adverse  possession,  or  by  residing 
on  property  which  had  come  to  his  wife  as  tenant  to 
Lord  Weymouth  by  virtue  of  the  will  oi  Ann  Wolf, 

I.  As  to  the  adverse  possession.  There  has  been  I.  First  point. 
possession  for  fifty  years  without  any  acknowledgment  of  ^\^  ^^' 
the  title  being  in  any  one  else.  The  observation  made 
by  Ann  Wolf  at  the  time  of  making  her  will,  can 
scarcely  be  regarded  as  an  acknowledgment  of  title ;  nor 
can  the  fact  of  Joseph  fVo/f^s  having  claimed  to  hold  on 
die  ground  that  a  life  in  the  lease  of  1732  was  in  exist- 
ence^ operate  to  prevent  the  possession  from  being  con- 
sidered  adverse;  for  in  all  cases  of  adverse  possession 
there  is  something  like  a  false  claim  ot  title  held  out. 
In  Doe  d.  Foster  v.  Scott  (a),  copyhold  lands  were  granted 
to  A.  for  the  lives  of  herself  and  B.,  and  in  reversion  to 
C: — yi.  died  having  devised  to  B,,  who  entered  and 
kept  possession  for  more  than  twenty  years :  On  his 
death  C.  brought  ejectment.  It  was  held,  that  the  ac- 
tion was  barred  by  the  Statute  of  Limitations  (b).     That 

(a)  7  Dowl.  &  Rjfl.  190;  4  he  no  general  occupnnt  of  u  co- 
Barn.  &  Cressw.  706.  ptfhold^  B.  took  no  estate,  and 

(6)   This   decision   proceeded  that  therefore  C.'s  right  of  entry 

on  the  ground  that  as  there  can  accrued  immediately  on  the  death 
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18S5.         case  is  very  similar  to  this.     Here,  the  possession  com- 

^^^^       uienced  in  1784.     At  that  time  all  the  cettetix  que  vies 

,;.  were  dead.     The  question  is,  when  did  the  title  of  Lord 

Inhahiinnts  of  Weymouth  accrue  ?     Certainly  at  the  time  when,  as  Lord 

Weymouth  himself  states,  the  first  lease  expired.  At  all 
events  the  possession  since  the  death  o(  Joseph  Wo/fh^iS 
been  adverse,  and  that  possession  has  been  for  more 
than  twenty  years.  It  appears,  from  the  finding  of  the 
sessions  in  favour  of  the  appellants,  that  in  their  opinion 
the  possession  was  adverse. 
Second  point:  H.  K  Arm  Wolf  was  in  as  tenant,  and  not  by  adverse 
Kighi  to  reside,  possession,  her  interest  was   transmissible  by  will,  and 

having  been  devised  by  her  to  her  daughter,  whom  she 
also  appointed  her  executrix,  the  daughter  took  an  inte- 
rest as  tenant,  and  the  husband,  by  virtue  of  his  marital 
right,  gained  a  settlement.  The  question  upon  this  part 
of  the  argument  must  be,  whether  an  executor  who  has 
not  proved  the  will,  has  such  a  right  to  reside  on  the 
estate  of  the  testator  as  gives  him  a  settlement.  In 
Rex  V.  Horsley  {a)  it  was  determined,  that  a  sole  next  of 
kin  has  such  an  equitable  interest  in  a  leasehold  tenement 
of  the  intestate  that  he  gains  a  settlement  by  residing 
forty  days  in  the  same  parish  after  the  intestate's  death, 
and  before  administration  granted  to  him.  If  an  admi' 
nistrator  has  such  a  right  before  the  granting  of  letters 
of  administration,  k  fortiori  must  an  executor  have  it  be- 
fore the  granting  of  probate ;  for  the  principle  of  Rex  v. 


iff  A' — But  the  rtrason  why  there 
cau  be  no  general  occupant  of  a 
copyhold,  is  stated  to  be,  that 
the  freehold  is  in  the  lord,  who 
is  entitled  to  enter  upon  the 
death  of  tenant  pur  outer  vte, 
and  hold  during  the  life  of  cestui 
que  vie.  Ven  v.  Howell,  1  Roll. 
Abr.  5tl;  and  6  Vin.  Abr.  title 


Copyhold,  (P.)  pi.  3;  Smartlev. 
Penhullowy  *2  Lord  Raym.  994, 
1000,  and  1  Salk.  183.  In  Dot 
d.  Foster  v.  Scott,  therefore,  C.'s 
right  of  entry  could  not  have  ac- 
crued until  the  death  of  B, — But 
this  point  was  not  presented  to 
the  Court. 

(a)  8  East,  405. 
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Horsley  is,  that  if  a  party  has  the  exclusive  right  to  call  i8d5. 

on  the  Ecclesiastical  Court  to  clothe  him  with  the  legal  ^-^v-^^ 

title,  and  he  resides  for  forty  days  in  the  parish,  he  gains  ^ 

a  settlement.     In  Bex  v.  Stone  (a)  it  was  held,  that  the  Inhabitants  of 

AXBRIDGE. 

executor  of  a  tenant  from  year  to  year  of  an  estate 
under  10/.  a-year,  may  gain  a  settlement  by  residing  on 
it  forty  days.     In  Rex  v.  Tkruscross  (6)  the  Court  held, 
that  a    person  who  had  no  estate  either  at  law  or  in 
equity,  but  merely  a  right  to  reside  on  the   property, 
might  gain  a  settlement  in  respect  of  that  right.     An  ex- 
ecutor before  probate  has  such  an  interest  in  the  estate 
of  testator,  that  he  may  receive  and  pay  money  and  do  a 
firiety  of  other  matters. 

Rogers  and  Moody  contr^. 

I.  The  first  possessor  of  the  estate  is  Joseph  Wolf.  First  point. 
He  claimed  to  hold  under  the  first  lease.  His  posses- 
sion cannot  therefore  be  considered  as  adverse.  Doe  v. 
fieft/(c),  and  under  him  alone  could  the  pauper  claim, 
inn  Wolf  whose  possession  might  with  more  colour  be 
said  to  have  been  adverse,  had  that  possession  for  sixteen 
years  only.  The  estate  bequeathed  by  her  will  would 
not  be  a  continuance  of  the  estate  of  her  husband. 
There  was  no  adverse  possession  until  18126.  In  jBiir- 
'o«'«  Compendium  to  the  Imw  of  Real  Property  {d), — 
vken  treating  on  adverse  possession, — it  is  said,  "  On 
tiiii  subject  it  may  be  observed  generally,  that  while 
there  subsists  any  contract,  express  or  implied,  between 
the  parties  in  and  out  of  possession,  the  possession  can- 
not be  adverse."  Applying  that  doctrine  to  this  case; 
^ihe  possession  of  Joseph  Wolf  was  not  adverse.  The 
lord  might  have  relied  on  the  possession  of  Joseph  Wolf 

(a)  6  T.  R.  295.  (c)  5  Barnw.  &  Alders.  232. 

(6)  Ante^  ii.  201.  (</)  Page  131,  pi.  410. 
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1835.        in   an  action  against  himself  as  evidence  of  his  own 

^^^"'^^'^^      seisin.     The  acknowledsrment  by  Wolf  that  he  held  un- 
Tbe   Kino      ,       ,      ,  ,  ,        ^         ,  '^.         ^  r^     ^ 

V.  der  the  lease^  would  prevent  the  operation  of  the  statute 

Inhabiiaiiis  of  ^f  Limitations,  BulUrU  Nisi  Prins  (a).    Tlie  first  fact 

from  which  a  tortious  ouster  can  be  inferred  is  the 
making  of  the  will ;  and  even  that  is  accompanied  by  the 
expression  that  the  testatrix  had  heard  that  the  property 
belonged  to  some  one  else.  That  declaration  would  be 
evidence  against  parties  claiming  under  her.  Doe  v. 
Petteit  (i). 

Second  poiDt.        II.  Martha  Wolf  could  not  take  the  chattel  interest, 

as  no  probate  had  been  granted,  Rex  v.  Okeford  Fitz* 
paifte  (c).  Rex  v.  Thruscross  was  the  case  of  a  surren- 
deree of  copyholds,  who  has  a  good  title  against  eveiy 
one  but  the  \ord(d).  In  Rex  v.  Stofie  no  objection  as 
to  the  want  of  probate  was  taken.  If  reliance  is  placed 
on  a  chattel  interest,  the  probate  must  be  produced. 
Rex  V.  Horslet/  is  wholly  unlike  this  case,  as  Martha 
Hooper  is  not  stated  to  have  been  sole  next  of  kin. 
This  branch  of  the  argument  offered  on  the  other  side 
is  based  upon  the  fallacious  assumption  of  the  existence 
of  the  term. 

Lord  Denman,  C.J. — Thequestion  is, whether  there 
is  any  proof  of  adverse  possession.  I  do  not  find  it  ex* 
pressly  stated,  nor  do  I  find  any  facts  from  which  it  can 
be  properly  inferred.  A  lease  was  granted,  in  1732,  for 
three  lives,  to  Richard  Martin,  In  1784,  it  is  supposed 
that  the  lives  are  at  an  end.    A  new  lease  is  then  granted 

(d)  B.  N.  p.  104.  lord;    but  the  surrenderee  has 

(6)  5  Barnw.  &  Alders.  293.  no  estate  as  against  any  one  till 

(c)  1  Barn.  &  Adol.  254.  admittance;  he  has  nothing  but 

{d)  The  customary  heir  has,  a  title  to  admittance  as  against 

before  admittance,  a  valid  seisin  the  lord ;  as  against  all  the  rest 

against  all  the  world,  eicept  the  of  the  world  he  has  nothing. 
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to  Gilliitg,  and  he  pays  the  rent.      Wolf  claims  to  hold         i8S5. 
under  the  first  lease,  on  the  ground  that  one  of  the      ^'^^/-^^ 
cetteux  que  vies  is  still  living;  and  he  does  so  hold;  yet  ^, 

Gjliing  pays  the  rent  during  all  that  time  to  Lord  Wey-  Inhabitants  of 
mouth.      It  cannot  be  said  that  Wolf  held  under  any 
other  claim  than  this,— that  the  first  lease  was  in  exist- 
ence.    Then  his  wife  held  the  property.     What  proof  is 
there  that  she  held  it  adversely  i    I  see  none ;  and  even 
if  she  had  claimed  to  hold  adversely,  there  was  not  suffi- 
cient length  of  time  to  create  a  title  by  adverse  posses- 
noii.    There  is  no  case  which  would  warrant  us  in  hold- 
ing that  the  circumstances  which  occurred  here  amount 
to  an  adverse  possession ;   and  therefore  I  think  that  the 
Order  of  Sessions  must  be  quashed. 

LiTTLEDALEi  J. — [  am  of  the  same  opinion.  In 
17B4  Lord  Weymouth  (now  the  Marquess  of  Bath) 
granted  a  lease  to  Gilluig,  At  that  time  Joseph  Wolf 
was  in  possession.  How  he  came  in  we  do  not  know ; 
but  he  claimed  to  hold  the  cottage  under  the  first  lease, 
OD  the  ground  that  one  of  the  cetteux  que  vies  was  alive. 
He  did  not  set  up  any  adverse  claim.  He  must  be  pre- 
kumed  to  have  held  under  the  lease  to  the  time  of  his 
death.  He  left  a  widow,  who  continued  the  possession. 
It  must  be  presumed  that  she  continued  the  possession 
in  the  same  way  as  Joseph  Wolf  bad  done  before.  She 
devises,  expressing  that  she  had  some  doubts  whether  it 
did  not  belong  to  Gilli//g,  (but  we  do  not  take  any  no- 
tice of  that,)  «nd  appointed  her  daughter  executrix.  If 
she  bad  entered  by  abatement  (a),  and  made  a  will  of  it, 
that  would  b'lVe  been  a  different  thing ;  but  she  does  not 

{a)    Query,    "  by    diaseisiii."  by  dlsseUing  Lord  W.f  unless  he 

Coobidering   the  widow  as   the  died  imiDediatcl}r  befttre  the  de* 

fir&t    deforciant,    her    wrongful  forcement. 
^rtehold  could   be  acquired  only 

VOL.  III.  E 
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1835.        do  SO.     1  do  not  consider  that  her  daughter  acquired 

Jj^'^J*^^      any  right  to  the  fee-simple.      She  appointed  the  daugh- 

V.  ter  executrix,  but  the  daughter  took  no  interest  in  any 

Inhabitants  of  ^^^.^£^^  there  was  none  actually  exisUng  except  thai 

which  was  in  Giiling,  for  the  old  lease  was  clearly  gone 
in  1784.  She  could  only  claim  in  continuation  of  the 
estate  which  her  mother  had. 

Williams,  J.  concurred. 

Order  quashed. 


The  King  v.  The  Inhabitants  of  Fakenham. 

i4.  isappren-  AN  order  of  justices,  whereby  Stephen  Carter,  and 
w?K)  was  a  tin-  ^'^^»  Viexe  removed  from  the  hamlet  of  Heigham,  hi 
roan,  by  the      Norwich,  to  the  parish  of  Fakenham,  in   Norfolk,  was 

trustees  of  a 

charitable         confirmed,  subject  to  the  following  case: 

fund,  and  the        [jj  order  to  prove  a  settlement  in  Fakenham,  the  re- 

premium  paid  »  .       -^t 

out  of  that       spondents  produced   the  will  of  John  iVarmaii, -dated 

fund.    A.         ^gj|^  February,  1720,  whereby  certain  real  estates  were 

serves  J9.  «/s 

years,  when,  nt  devised  to  trustees  and  their  heirs,  upon  trust,  (at  cer- 
B.ver?aiw'  ^^'"  intervals  after  testator's  death,)  to  put  to  school, 
and  without  «nd  at  the  age  of  fifteen  to  bind  out  apprentice  to  some 
of  the  trustees,  trade,  a  son  of  some  one  of  his  or  his  first  wife's  reh* 

consents  that    tJons,  until  the  whole  number  of  boys  together  in  being, 

A»  Siiail  serve 

the  remainder  that  should    be  thus   put  to  school   and    provided    for, 

with  C.'T  should  amount  to  thirty.  And  the  testator  directed, 
ptumber,  and  that  as  often  as  there  should  be  a  deficiency  of  the 
gfve\o  C.^0/.     descendants  of    his   or   his   first   wife's  "relations,   the 

at  part  of  the 

15L,  paid  as  a  premium  on  the  binding  of  A.,  for  taking  him:*' — Held,  that  the  6/. 

was  a  valuable  consideration  paid  to  C.  *'  other  than  what  was  given  by  any  parish 

or  township,  or  any  public  charity/*  and  that,  therefore,  the  transfer  of  A.  to  C.  was 

void  for  want  of  a  ttamped  assignment,  under  65  Geo.  3,  c.  184,  Schedule  I.,  Ap' 

prenticeship. 
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trttslees  should  pat  to  school  and  place  out  apprentice 

a  son  or  sons  of  some  inhabitant  or  inhabitants  of  Beer     ,,«     ^ 

The  KiKO 

Street  Ward,  or  Upper  Conisford  Ward,  in  Norwich,  or  v. 

of  the  parish  of  Catton,  in  Norfolk;  and  the  testator    Fakbnbam. 

directed,  that  at  the  end  of  sixty  years  after  his  decease, 

the  number  of  boys  should  be  increased   by  two,  three, 

or  four,  in  a  year,  until  it  reached  1^0  of  his  or  his  said 

first    wife's   descendants,  if  they  could    be  known  or 

made  out  by  his  trustees;  and  if  not,  of  such  others  as 

aforesaid,  out  of  Beer  Street  or  Cohisford  Wards,  and 

Catton,  if  enough  were  there  to  be  had ;  if  not,  out  of 

the  neighbouring  parishes  in  Norwich,  at  the  discretion 

of  his  trastees, — such  children  of  strangers  to  be  chiefly 

of  such  parents  as  had  been  reduced  by  losses,  and  had 

paid  to  church  and  poor. 

Ad  indenture  of  apprenticeship,  dated  1st  February, 
1821,  not  stamped,  was  then  produced,  by  which  the 
(Msper,  with  his  father's  consent,  bound  himself  appren- 
tice to  H,  Vincent,  of  Norwich,  tinman,  to  learn  his  art, 
for  seven  years,  at  a  premium  of  15/.,  stated  in  the 
indenture  to  be  paid  to  the  master  by  George  Morse,  the 
treasurer  appointed  according  to  the  will  of  Norman,  for 
the  purpose  of  annually  binding  out  poor  children  ap- 
prentices; and  Vineeat  covenanted  with  the  pauper  and 
his  father  and  Morse,  to  teach  the  pauper  the  art  or 
aystery  of  a  tinman,  and  to  pay  the  father  3^.  a  week  for 
the  £rst  year,  and  an  additional  shilling  a  week  during 
each  succeeding  year  of  his  apprenticeship.  The  inden* 
tare  was  executed  by  Vincent,  the  pauper,  and  Morse. 
Tlie  pauper  was  bound  out  as  the  son  of  a  relation  of 
Normam,  or  bis  £rst  wife.  Tlie  premium  was  paid  out 
of  the  rents  of  the  trust  estates,  and  the  indenture  was 
prepared  by  the  clerk  to  the  charity,  and  paid  for  by  the 
charity.  There  never  had  been  a  deficiency  of  the  sons 
of  sodi  relations,  and  no  stranger  had  had  the  benefit  of 

E  2 
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1835.         the  bequest.     The  pauper  served  VincaU  in  Norwich, 

,y^C*^       under  the  indenture,  for  about  three  years  and  a  half. 
The  KiKo 

t;.  when,   at  the  request  of  the  pauper,  (who  was  still  a 

Inhabitants  of  piinor,)  Fnicent  consented  that  he  should  serve  the  re- 
Farenham.  ..... 

mainder  of  his  time  uith  his  (the  pauper's)  brother,  in 

his  trade  of  plumber  and  glazier,  and  agreed  to  give 
to  the  brother  6/.,  as  part  of  the  \oL  paid  as  a  premium 
on  the  binding  of  the  apprentice^  for  taking  him.  In 
pursuance  of  this  agreement,  Vincent  returned  to  the 
pauper  6/.,  as  part  of  the  premium  received  with  him. 
For  this  sum  the  pauper  accounted  with  his  brother. 
There  was  no  agreement  in  writing  between  the  first 
and  second  masters,  or  between  the  pauper  and  his 
second  master.  The  pauper  served  his  brother  two 
years,  and  was  taught  by  him  the  trade  of  a  plumber 
and  glazier,  and  during  that  time  slept  in  Fakenham. 
Neither  the  trustees  under  Norman's  will,  nor  the  trea- 
surer, were  parties  to  the  agreement  with  the  pauper's 
brother. 

The  counsel  for  the  appellants  objected  to  the  inden- 
ture's being  received  in  evidence,  for  want  of  a  stamp, 
but  the  Court  received  it  and  confirmed  the  orders  of 
removal. 

If  this  Court  shall  be  of  opinion  that  the  indenture 
required  a  stamp,  either  originally  or  upon  the  pauper's 
going  to  serve  his  brother, — or  that  the  service  with  the 
brother  was  insufficient  to  confer  a  settlement,  either  on 
the  ground  that  the  trade  of  the  brother  was  diflferent 
from  that  of  his  first  master,  or  that  neither  of  the 
trustees  nor  the  treasurer  were  parties  to  the  agreement 
between  his  master  and  brother,  the  order  is  to  be 
quashed; — otherwise  to  be  confirmed. 

Austin^  in  support  of  the  order  of  sessions.  If  this 
was  a  public  charity,  the  indenture  did  not  require  a 
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»tamp(<i).     This  ttas  a  public  charity,  as  the  bequest         1835. 
was  of  a  permanent  nature,  and  extended  to  a  class  of     ^,    ,^ 
persons ;  Rex  v.  St.  Matthews,  Bethiial  Green  (b).  Rex  v. 

V.  CliftoiMipon^Dunsmore{c).      The  object  of  the  ex-  ^"^^l^'^^l^^^^ 
einption  in  the  stamp  act,  was  to  encourage  institutions  Yxnt  point: 
useful  and  beneficial   to  the  public.      The  devise  not  Puhlic  chanty. 
only  provides  for  the  descendants  of  the  testator  and  of 
his  first  wife,  but  likewise  for  the  inhabitants  of  the  sur- 
rounding district.     The  charity  therefore  is  for  the  be- 
nefit of  the  public.     This  is  not  like  the  case  of  a  devise 
to  individuals  by  name.     If  this  is  not  a  public  charity^ 
neither  is  the  chaiity  of  William  of  Wykeham. 

II.  It  is  said,  on  the  other  side,  that  even  assuming  Second  point: 
this  to  be  a  public  charity,  a  stamp  on  the  assignment  ^^^^J^^  "* 
was  necessary.     No  such  stamp  was  requisite.     It  can- 
not be  said  that  the  6/.  paid  to  the  brother,  was  "  a  va- 

Wable  consideration  given  to  the  new  master,  other  than 
vhat  may  have  been  given  by  any  public  charity,''  and 
therefore  the  assignment  is  within  the  express  words  of 
the  exemption  in  the  Stamp  Act. 

III.  Another  objection  is,  that  the  apprentice  could  Third  point: 
■  t*i  1  '...  ^   .  Non-concur- 

not  be  assigned  without  the  participation  of  the  trustees,  renceof  ims- 

The  concurrence  of  the  trustees  to  the  assignment  was  tees  in  assign- 

.    .     ,         .         ,  ,      ,  ment. 

not  necessary,  as  their  duty  is  only  to  supply  the  money 


(a)  56  Geo.Sf  c.l84,  Schedule, 
Part  I.  title  "  Apprenticeship." 
**  Exemptions  from  the  preceding 
and  all  other  stamp  duty.'' 

^  Indentures,  or  other  instru- 
ments for  placing  out  poor  chil- 
dren apprentices,  by  or  at  the 
loie  charge  of  any  parish  or 
township,  or  hy  or  at  the  sole 
charge  of  any  public  charity  ;  or 
pursuant  to  the  act  of  the  3^d 
fear  of  his  majesty's  reign,  for 
the  further  regulation  of  parish 


apprentices : 

And  all  assignments  of  such 
poor  apprentices,  provided  there 
shall  be  no  such  valuable  comi' 
deration  ns  aforesaid,  given  to 
the  new  master  or  mistress,  other 
than  what  may  have  been  or 
shall  be  given  by  any  parish  or 
township,  or  by  any  public  cha- 
rityr 

(6)  Burr.  S.  C.  574. 

(c)  Ibid.  697. 


Fakemham. 
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1835.         for  the  premium  to  be  paid  to  the  master,  and  as  soon 

^"^^^'^      as  they  have  paid  the  money  their  duty  is  at  an  end.     If 
Tlie  Kino       ."^  ,^  jj,..  • 

V.  the  money  is  provided  by  them,  it  appears  not  to  be 

^t!v» vilL**"!l*^    necessary,  to  bring  the  case  within  the  exemption  clause 

of  the  Stamp  Act,  that  the  trustees  of  the  charity  should 
have  executed  even  the  original  indenture;  Hex  v. 
Quainton^a). 

IV.  It  will  be  contended  that  the  service  under  the 
second  master  was  not  consistent  with  the  indenture. 
The  difference  of  trades  is  not  of  itself  a  sufficient  ob- 
jection; Rex  V.  Louth{l)),  Rex  v.  Banburt/{c). 


Fourth  point: 
Constnictive 


service. 


First  point. 


Biggs  Andrews,  contr^.  I.  This  is  a  private,  and  not 
a  public  charity.  At  all  events  the  charity  was  of  a  pri* 
vate  nature  at  the  time  when  this  indenture  was  exe- 
cuted, for  then  no  one  had  had  the  benefit  of  it,  except 
the  descendants  of  the  testator  or  of  his  first  wife.  It  is 
laid  down  in  Nolan's  Poor  Laws(d),  that  the  criterion 
of  a  public  charity  is,  that  the  object  of  the  charity  should 
be  general,  without  having  any  particular  individuals  in 
contemplation  at  the  time  it  is  created.  [Lord  Den- 
man,  C.  J.  Is  not  this  very  like  Founders -kin?]  That 
would  be  the  same  case,  idem  per  idem.  As  this  is  not 
a  binding  out  under  the  latter  clause  of  the  will,  the 
question  must  be  considered  as  if  the  devise  were  for 
the  exclusive  benefit  of  the  descendants.  Surely,  in  that 
case,  the  object  of  the  charitable  bequest  would  be  of 
a  private  nature.  In  Rex  v.  St,  Matthew's,  Bethnal 
Green  {e),  the  objects  of  the  charity  were — all  poor 
children  brought  up  at  the  charity  school  of  the  parish. 
Here,  the  objects  are  the  descendants  of  two  individu- 


(a)  2  Maule  &  Selw.  338. 

(6)  2  Mann.  &  R)l.  278 ;  S.  C. 
8  Barn.  &  Cressw.  247  ;  1  Nev. 
&  Man.  Mag.  Ca.  238. 


(c)  3  Darn.  &  Adol.  706. 
{d)  P.  526,  4lh  edition. 
(e)  Burr.  S.  C  574. 
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all.  Whether  a  charity  is  publio  or  private,  depends  not  iaa5. 
upon  its  permanemcy,  but  upon  its  being  or  not  being 
an  institution  for  the  benefit  of  the  public.  An  inden- 
ture is  exempted  from  the  payment  of  duty  to  the  pub-  ^u^l'Jg^^^^^^ 
lic^  uhctre  the  premium  is  paid  out  of  a  charitable  fund 
of  a  public  nature,  because  the  public  have  the  benefit 
of  the  premium. 

IF.  The  ahsigument  required  a  stamp.  It  cannot  be  Second  poiDt. 
said  that  this  6/.  was  paid  by  the  trustees.  It  was  a  va- 
luable consideration  paid  by  the  first  master  to  the  new 
roaster,  to  change  the  relation  between  himself  and  the 
apprentice.  It  was  in  the  nature  of  a  new  binding  out, 
at  the  expense  of  the  first  master.  The  trustees  had  no 
participation  in  it.  (The  Court  called  upon  Austin  to 
answer  this  objection.) 

Austin.  It  is  expressly  found  that  the  6/.  was  agreed 
to  be  given  to  the  new  master  for  taking  the  pauper, 
**  as  part  of  the  15/.  paid  as  a  premium  on  the  binding 
of  the  apprentice,^  and  that  the  61.  was  returned  by  Ftn- 
ctmt  to  the'  pauper  *^  as  part  of  the  premium  which  he 
had  received  with  him.'*  [Lord  Denman,  C.  J.  I  think 
the  meaning  of  the  expression  in  the  case,  that  the  first 
master  agreed  to  give  to  the  brother  6L  as  part  of  the 
15/.,  paid  as  a  premium  on  the  binding  of  the  appren- 
tice, is,  that  it  was  calculated  that  61.  would  be  ^fair 
proportion  of  the  15/.  It  could  not  be  intended  that 
the  61.  was  part  of  the  identical  15/.]  The  words  are> 
61.  as  pari  of  the  1 5/. 

Lord  Denman,  C.  J.-^In  this  case,  it  was  the  old 
master  that  paid  the  new.  The  statement  in  the  case, 
that  the  6/.  was  paid  as  part  of  the  old  consideration, 
paid  out  of  the  charitable  fund,  must  be  construed  con- 
sistently with  the  facts  of  the  case.     It  must  be  taken  to 


V. 


Inhabitants  of 
Fakenham. 
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mean  that  the  61.  was  considered  a  fair  proportion  of 
what  the  original  money  was, — not  that  it  was  a  part  of 
the  original  money. 

LiTTLEDALE,  J- — The  objoct  of  the  will  was,  that 
every  thing  relating  to  the  apprenticeship  should  remain 
in  the  hands  of  the  trustees.  A  new  arrangement  was 
made,  both  as  to  the  service  and  premium,  to  which  the 
tiustees  were  no  parties.  VVhatever  exemption^  there- 
fore, belonged  to  the  transaction  originally,  it  was  taken 
away  when  the  master  stood  by  himself,  and  a  transfer 
took  place  with  which  the  charity  had  nothing  to  do. 


Williams,  J.  concurred. 


Order  quashed. 


Though  there 
cannot  be  a 
bridge  which 
ihe  county  is 
bound  to  re- 
pair, where 
there  is  no  cur- 
BUS  aquae,  yet 


The  King  tj.  The  Inhabitants  of  Whitney. 

Indictment  against  the  parish  of  Whitney  for  the 
non-repair  of  a  certain  highway,  part  of  which,  contain- 
ing in  length  374  yards  from  A.  to  B.,  was  alleged  to  be 
out  of  repair.  At  the  trial  before  Park,  J.  at  the  last 
Herefordshire  assizes,  it  appeared  that,  upon  an  indict- 

It  IS  a  question  ^^^^^  for  the  non-repair  of  the  same  road  in   1828,  the 
of  tact  in  each  ^         ' 

case,  whether    defendants   having  first  pleaded  not  guilty,  afterwards 
ovcVa  cursus"  ^'i^^idrew  their  plea,  and   pleaded  guilty.     It  appeared 

aqua!  is  such  a  also,  that,  within  the  limits  of  the  part  of  the  road  alleged 
bridue  or  not.  .  r  •        i  n  i  •  l 

Semble.  lo  he  out  of  repair,  there  was  a  mill-stream,  over  which 

Tlie  fact  of  there  was  a  stone  arch  nine  feet  broad  and  five  feel  and 

the  arch  or 

bridge  having   a  half  above  the  ordinary  level  of  the  water,  which  was 

no  parapets, 

does  not  of  itself  prevent  its  being  a  county  bridge. 

Judgment  by  default  U|Km  an  indictment  for  non-repair  of  a  highwaj^,  is  not 
concluiive  evidence  nguinsi  the  paiish  of  a  hability  on  their  part  tu  repair  such  high- 
way.   Stmbie, 
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ordinarilj  three  feet  deep,  but  occasionally^  in  conse-         ]8S5. 
queoce  of  rain,  much  deeper.     The  bridge  appeared  by      ^"^^"^^^ 
I  date  on    the  key-stone  to  have  been  built  in   1762.  y. 

TTiere  were  no  parapets,  nor  was  there  any  protection  on  Johal»>tn"ts  of 

»»  HiXHET* 

either  side.      Surveyors,  who  were  called  on  the  part  of 
tbe  prosecution,  and  who  described   the   state  of  the 
bridge  and  of  the  road  adjoining  it,  said,  that  the  arch 
wu  a  culvert    and  not  a  bridge,  because  it  had  no  para^ 
feU.    It  was  contended^  on  the  part  of  the  defendants, 
that  this  was  a  public  bridge,  which,  with  the  approaches, 
the  counijf,    and   not  the  parish,  were  liable  to  repair. 
Tliis  was  denied  on  the  part  of  the  prosecutor.     It  was 
also  contended  by  the  prosecutor,  that  the  record  of  the 
conviction    in    182d  was  conclusive  evidence  of  liability, 
on  the  part   of  the  parish^  to  repair  the  whole  road,  in- 
doding  the  bridge,  between  the  limits  included  in  that 
Mctment.      T'hese  two  questions  being  argued  before 
tk  learned  judge,  and  put  to  him  as  questions  for  his 
decision,  his  lordship  said,  *'  1  should  say,  that  the  ques- 
tion, as  to  whether  this  is  a  bridge,  or  not,  is  a  question 
for  the  jury  ;  but  if  you  throw  it  upon  me,  I  should  say 
that  it  was  a  culvert,  and  such  a  culvert  as  the  county 
vt  not  bound  to  repair.     If  I  am  to  say  that  such  a 
thing  as  this  is  part  of  the  road,  I  am  of  opinion  that  it 
is.    You  have  a  right  to  move  it,  if  you  like.     I  think 
vou  have    concluded   yourselves    by  the  indictment  of  ^ 

18^.**  The  only  question  left  to  the  jury  was,  whether 
tlie  road  was  out  of  repair,  and  they,  being  of  opinion 
that  it  was  so,  found  the  defendants  guilty. 

Taljourdf  Serjt.  now  moved  for  a  new  trial,  on  the  First  pn'mc. 
ground  of  misdirection.     The  learned  judge,  upon  the  i^^^^^^^  *^^^ 
evidence  of  the  surveyors,  who  said  that  the  arch  was  a 
culvert,  and  not  a  bridge,  because  there  were  no  para-' 
pets,  decided  that  it  was  a  culvert,  and  that  therefore  the 
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1835.        countj  were  not  bound  to  repair.     The  liability  of  the 

^"^^^^^^      countj   cannot  depend    upon   any  artificial  distinction 

y^  which  surveyors  may  make.     In  Rex  v.  The  Inkubitantt 

Inhabitants  of  ^f  Oxfordshire  (a)  the  Court  decided  that  ihe  question 
Whitney*      •/         •/  •■ 

of  bridge  or  no  bridge  was  a  question  of  law,     [jPa^/f- 

son,  J.  The  Court  in  that  case  only  decided  that  there 
can  be  no  bridge  where  there  is  no  cursus  aquae.]  The 
question,  whether  the  mere  fact  of  a  bridge  having  no 
parapets  can  make  this  arch  not  a  biidge  which  the 
county  are  bound  to  repair,  must  be  a  mere  question  of 
law.  It  is  submitted  that  this  was  a  county  bridge,  not* 
withstanding  the  want  of  parapets. 
Second  point.  Then,  with  regard  to  the  judgment  by  default  upon 
viction*^  ^""'     ^^^  indictment  of  1828,  it  was  contended  that  this  was 

conclusive  evidence  of  liability  on  the  parish  to  repair 
all  that  lay  between  the  termini  of  the  road  indicted; 
and  that,  therefore,  the  parish  cannot  now  say  that  any 
part  of  the  intervening  road  was  reparable  by  the  county 
only.  The  learned  judge  adopted  this  argument,  but 
the  point  was  not  ultimately  material,  by  reason  of  the 
decision  against  the  defendants  upon  the  other  point. 
It  cannot  be  correct  to  say  that  the  judgment  by  default 
was  conclusive  evidence  of  liability  to  repair  all  the  road 
specified  in  the  indictment.  The  liability  of  the  parish 
to  repair  a  road  arises  by  prescription.  This  is  not  cun- 
••  elusive  evidence  of  prescriptive  liability.      [Lord  Den- 

man,  C.  J.  It  is  evidence  that  you  have  treated  the 
bridge  as  part  of  the  public  road.]  That  may  be  so; 
but  it  is  not  conclusive  evidence  of  that  fact.  Supposing 
that  the  judgment  was  conclusive  evidence  of  liability 
to  such  an  extent  as  would  support  a  conviction,  yet  it 
was  not  conclusive  evidence  of  liability  to  repair  the 
whole  of  that  which  is  specified  in  the  indictment.  The 
only  authority,  to  shew  that  a  judgment  by  default  upon 

(a)  1  Bamw.  &  Add.  889. 
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an  iDdictmeDt  for  noD-repair  of  a  highway  is  for  ail  time 
conclusive  evidence  against  the  parish,  is  a  note  of  Mr.     t^x^k^- 
Serjt.    Williams  to  2  Saunders,    159  c,  citing   Rex  v.  v. 

rn  i.j/\i_»ri^  •  *.  «i*  •«.    Inhabitants  of 

Iownsnena(a)f  which,  however,  is  not  exactly  in  point.      Whitkey. 

Such  a  rule  would   be  highly  dangerous,  as  it  would 

have  the  effect  of  putting  great  power  in  the  hands  of 

tbe  legal  advisers  of  the  parish  for  the  time  being. 

Lord  Denman,  C.J. — I  think  that  there  is  no  ground 
for  granting  this  rule.     If  the  judge  had  laid  it  down  as 
a  poifil  of  law,  that  no  bridge  without  a  parapet  could 
be  such  a  bridge  as  the  county  would  be  liable  to  re- 
pair,  his  ruling  would  have  been  wrong.     It  is  impos- 
sible to  say  that  the  mere  absence  of  parapets  can  pre- 
vent a  bridge  from  being  such  a  bridge  as  the  county 
are  liable  to  repair;  nor,  on  the  other  hand,  can  it  be 
sudy  that  the  mere  fact  of  an  arch  passing  over  a  stream 
k  sufficient  to  constitute  a  bridge  so  as  to  charge  the 
county.     But  the  question,  whether  this  particular  arch 
was  a  county  bridge  or  not,  appears  to  have  been  left  to 
the  judge,  and  he  decided  it  as  a  question  of  fact,  not  of 
law.     The  question  having  been  put  to  him,  I  see  no 
objection  to  his  deciding  as  he  did.     There  must  be  an 
arbitrary  power  somewhere,  either  in  the  jury  or  the 
judge,  to  say  whether  a  particular  arch  is  a  county  bridge 
or  not.     The  learned  judge  laid  down  no  point  of  law. 
With  regard  to  the  question  as  to  tiie  judgment  by  de- 
laulty  when  the  learned  judge  said,  "  1  think  you  have 
concluded  yourselves   by  the  indictment  of   1828/*  he 
appears  merely  to  have  adverted  to  it  as  a  strong  fact. 

LiTTLEDALE,  J. — If  the  learned  judge  had  said  that 
the  absence  of  parapets  to  a  bridge  deprived  it  of  the 
character  of  a  county  bridge,  I  should  have  thought  he 

(a)  1  Douglas,  421. 
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18S5.         w^s  wrong.    But  he  laid  down  no  such  rule.    And,  witii 

^^^^       regard  to  what  he  said   about  the  former  indictmentj 

Tlie  Kino  i       ,     i        i        ,•  ,  i         .  •         /•  i 

t7.  1  apprehend  that  he  did  not  say  that,  m  point  of  law^ 

Inhabitants  of  j^  ,,,^3  conchnive. 
Whitney. 

Patteson,  J. — I  am  of  the  same  opinion.  With  re- 
gard to  Rex  V.  Oxfordshire  (a),  1  do  not  understand  that 
case  as  laying  down  that  every  arch  thrown  over  a  citrsus 
aqua  is  a  bridge,  but  only  as  deciding  that,  in  order  lo 
constitute  a  bridge,  there  musi  be  cursus  aquae. 


Coleridge,  J.  concurred. 


Rule  refused. 


(a)  Supra,  68. 


The  King  r.  The  inhabitants  of  St.  Nicholas, 

Leicester. 

'^®^?^^'IY'  In  November,  1832,  Henry  Beaumont  was  removed  to 

cap.  40,  8.  SB,  . 

does  not  au-     the  house  of  Joshua  Burgess,  licensed  for  the  reception 

traspective        ^^  insane  persons,  by  the  following  order: — 

order  fnr  the  <«  Xo  the  overseers  of  the  poor  of  the  parish  of  Barrow- 

maintenance  o  •       1  r  T     • 

of  a  lunatic.  upon-boar,  m  the  county  of  liCicester. 

An  order  tt  Whereas    Henry   Beaumont   of   Barrow-upon-Soai 

under  that  Act,  ^  ^       -^  ^  '^ 

stating  that  aforesaid,  who  is  deemed  to  be  insane,  and  who  hatl 
was^ot^set^  °  heen  wandering  about  and  at  large  there,  hath  this  da^ 
tied  in  the  pa-  been  brought  before  us,  C.  M.  Phillips  and  C.  W.  Parke 
he  was  found,)  Esquires,  two  &c.,  pursuant  to  an  order  under  our  handi 

was  so  far  dU-  ^nd  seals  for  that  purpose  :  And  thereupon  we  the  said 
ordered  in  his  .  .  "^     *  •  o     t-«  1  » 

senses  that  it    justices,  havmg  called   to   our  assistance  S,  Eddowes 

zoos  dangerous 

for  him  to  be  permitted  to  go  abroad,  and  that  the  justices  have  adjudged  that  hii 
settlement  is  in  a  particular  parish,  was  held  sufficient,  although  the  form  gi%'en  ir 
the  schedule  to  the  Act  was  not  pursued,  and  the  order  contained  no  words  o 
present  atijudication. 
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surgeon,  and,   upon  examination  had  of  him  the  said         i8d5. 

H.  Beaumont,  are  satisfied  that  ht  is  so  far  disordered  in      ^--'"v^"^ 

his  senses  that  it  is  dangerous  for  him  to  be  permitted  to  ^ 

£0  abroad;  and,  bavins  made  inquiry  into  the  circuro-  Inhabitants  of 
.,  i-iii,.  ^1         .,  St.Nicholas, 

stances  and  place  of  the  last  legal  settlement  of  the  said     Leicester. 

H.  B.,  we  have  adjudged  that  his  said  settlement  is  in 

the  parish  of  St.  Nicholas,  in  the  borough  of  Leices- 

■ 

ter : — You  are  therefore  directed  to  cause  the  said  H,  B, 
to  be  conveyed  to  the  house  of  J.  Burgess,  of  Great 
WigstoUy  in  the  said  county,  duly  licensed  for  the  recep- 
tion of  insane  persons.  Given  &c.,  29th  November, 
1832." 

On  the  2d  November,  1834,  an  order,  directed  to  the 
overseers  of  St.  Nicholas,  Leicester,  was  made  by  the 
same  justices;  which,  after  reciting  the  mandatory  part 
of  the  former  order,  proceeded  as  follows : — 

*'  And  whereas  it  appears  to  us  the  said  justices,  that 
tke  said  //.  Beaumont  was,  pursuant  to  our  said  order, 
forthwith  conveyed  to  the  house  of  the  said  J.  Burgess, 
where  be  now  remains.  We,  therefore,  do  hereby  order 
and  direct  that  you,  the  overseers  of  the  poor  of  the 
parish  of  St.  Nicholas  aforesaid  (the  legal  settlement  of 
the  said  H,  Beaumont  being  adjudged  to  be  in  your  said 
parish),  do  and  shall  pay  the  weekly  sum  of  I85.  unto 
the  said  J.  Burgess  for  the  maintenance,  medicine,  and 
care  of  the  said  H,  Beaumont,  during  so  long  a  time  as 
the  said  //.  Beaumont  hath  been  and  shall  be  under  the 
care  of  the  said  J.  Burgess,  the  said  J,  Burgess  being 
willing  to  accept  such  weekly  sum,  and  which  appears 
to  us  to  be  a  reasonable  charge  in  that  behalf.  Given, 
&c." 

'fliese  two  orders  having  been  removed  by  certiorari, 
and  a  rule  nisi  having  been  obtained  for  quashing  them, 

Hildifard  now  shewed  cause.  Two  objections  are 
made  to  the  first  order,  and  one  to  the  second  order. 
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1835.         To  the  order  of  November,  183^,  it  is  objected,  in  the 

J^J^"'^^^'^       first  place,  that  it  does  notformal/y  adjudicate  in  what 

t;.  parish  the  settlement  of  the  pauper  is ;  and,  secondly, 

Inhabitants  of  ^j^^j  jj  j^^^  ^^^^  pursue  the  form  given  by  the  statute. 
St.  Nicholas,  *^  ... 

Leicestla.     And  to  the  order  of  November,  1834,  it  is  objected  that 

it  is  retrospective  (a). 


(a)  By  9  Geo.  4,  c.  40,  s.  38, 
"  upon  its  being  made  known  to 
any  justice  of  the  peace  of  any 
county,  that  a  poor  person,  charge- 
able to  any  parish  or  place  withiu 
such  county,  is  deemed  to  be  in- 
sane (either  by  notice  from  the 
overseer  of  such  parish  or  other- 
wise), it  shall  be  lawful  for  the 
said  justice,  by  an  order  under  his 
hand  and  seal  (if  he  shall  so  think 
fit),  to  require  the  overseer  of  the 
poor  of  the  said  parish  or  place  to 
bring  the  said  insane  person  be- 
fore any  two  justices  of  the  peace 
of  the  said  county,  at  such  time 
and  place  as  shall  be  appointed 
by  the  said  order,  and  the  said 
justices  are  hereby  required  to 
call  to  their  assistance  a  physician, 
surgeon,  or  apothecary,  at  the 
charge  of  the  said  parish  or  place ; 
and  if^  upon  view  and  examina- 
tion of  the  said  poor  person,  or 
from  other  proof,  the  said  justices 
shall  be  satisfied  that  such  poor 
person  is  insane,  the  said  justices 
shall  make  inquiry  into  the  place 
of  last  legal  settlement  of  such 
insane  person ;  and  it  shall  be  law- 
ful for  them  (if  they  shall  so  think 
fit),  by  an  order,  under  their  hands 
and  seals,  directed  to  the  said  over- 
seer of  the  poor,  according  to  the 
tchedute  (5)  annexed  to  this  act, 
to  cause  the  said  poor  person  to 
be  conveyed  to,   and  placed  in, 


the  county  lunatic  asylum,  and  if 
no  such  county  lunatic  asylum 
shall  have  been  established,  then 
to  some  public  hospital,  or  some 
house  duly  licensed  for  the  recep- 
tion of  insane  persons;  and  it 
shall  be  lawful  for  the  said  justice, 
or  any  other  two  justices  of  the 
peace  of  the  said  county,  firom 
time  to  time,  as  occasion  may  re- 
quire, to  make  order  on  the  over- 
seer of  the  parish  or  place  wherdn 
such  last  legal  settlement  shall  be 
adjudged  to  he,  for  tfte  payment 
of  all  reasonable  charges  of'  con- 
vet/ing  such  poor  person  to  such 
county  lunatic  asylum,  public 
hospital,  or  licensed  house;  and 
if  such  poor  person  shall  be  con- 
veyed to  such  county  lunatic 
asylum,  or  public  hospital,  for 
tlte  payment  of  such  weekly  sum 
to  the  treasurer  of  such  county 
lunatic  asylum,  or  proper  officer  of 
such  public  hospital  respectively, 
as  shall  be  from  time  to  time  fixed 
upon  by  the  visitors  of  such  county 
lunatic  asylum,  or  as  may  be  re- 
quired by  the  regulations  of  such 
public  hospital,  or  if  such  poor 
person  shall  be  conveyed  to  such 
licensed  house,  for  the  payment 
of  such  tueeklj/  or  monthly  sum  to 
the  keeper  of  such  licensed  house, 
for  the  maintenance,  medicine, 
clothing,  and  care  of  such  poor 
person,  as  such  keeper  shall  be 
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ices  are  authorized  to  have  a  poor  person,  charge* 
•  any  pariah,  who  is  deemed  insane,  brought  before 
md  if  they  are  satisfied  that  such  person  is  insaney 
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1835. 


Leiccstba. 


Tbe  KiBO 

9. 

•e  to  inquire  itito  the  place  of  the  last  legal  settle-  InJ>«hiunt8  of 
»f  such  insane  person,  and  they  are  authorized,  bf 
er  according  to  the  form  m  schedule  5  {a)  annexed 
act,  to  cause  him  to  be  conveyed  to  some  house 
:cnaed  /or  the  reception  of  insane  persons.  Now, 
No.  5  of  the  schedule  is  silent  as  to  the  adju'- 


to  accept,  and  as  Bhall 
to  the  said  justices  to  be 
lable  charge  in  that  be- 

etioii  44,  '*  upon  its  be- 
e  known  to  any  justice  of 
re  that  any  person  wan- 
bout  and  at  large  within 
diction,  is  deemed  to  be 
t  shall  be  lawful  for  such 
>y  an  order  under  his  band 
f  if  he  shall  so  think  fit,  to 
the  constable,  or  church- 
and  overseers  of  the  poor 
arish  or  ^ce  whire  such 
J'oundf  or  some  of  them, 
the  said  person  before 
»  justices  of  &c.  at  such 
d  place  as  shall  be  ap- 
by  the  said  order;  and 
I  justices  are  hereby  re- 
0  caS  to  their  assistance  a 
n,  Mirgeon,  or  apothecary, 
\iarge  of  the  said  parish  or 
ind,  if  upon  examination 
person  deemed  to  be  in- 
npon  odier  proof,  the  said 
shall  be  aatbfied  that  such 
8  io  far  disordered  in  his 
lat  it  is  dangerous  for  him 
nnikted  to  go  abroad,  the 
tioes  shall  make  inquiry 


into  the  circamstaaoes  and  plaoe 
of  last  legal  settlement  of  such 
insane  person;  and  it  shall  be 
lawful  for  such  justices  to  proceed 
in  such  case  in  tbe  same  manner 
as  has  hereinbefore  been  directed 
in  the  case  of  a  person  chargeable 
to  any  parish  within  the  jurisdic- 
tion of  the  said  justices." 
(a)  Fortnof  Wmtrant, 

"  Whereas  it  appears  to  us— 
of  his  majesty's  justices  of  the 

peace  for  the   county  of  , 

having  called  to  our  asaastaooa 

■  a  physician,  or  surgeon,  or 

apothecary,    (as   the   case   may 

be,)  that ,  chargeable  to  the 

parish  of in  the  said  county, 

is  lunatic,  insane,  or  a  danf^erous 
idiot,  (as  the  case  may  be) ;  you 
are  hereby  directed  to  cause  the 

said to  be  conveyed  to  the 

county  lonadc  asylum,  establish- 
ed at ,  or  to  the  house  of 

,   situate   at   ,   in  the 

county  of ,  the  said  house 

being  a  house  duly  licensed  for 
the  reception  of  insane  persons. 
Given  under  our  hands  and  seals 

this day  of . 

To  the  overseers  of  the  poor  ^ 

of  the  parish  of—— ."       » 
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dicaiiom  of  telUtmad.  It  sai%fr  Dotiiinv  as  to  what  b  to 
be  tbe  rrur//  of  ti»e  iuquinr  into  the  uiiltmeMt  of  the 
pauper.  The  lau^uase  of  the  former  act,  5  Geo.  4,  is 
different  from  the  present  statuley  9  Geo,  4,  in  this  re- 
spect. The  5  Geo.  4,  c.  7 1  y  s.  3  a),  required  the  justices 
to  adjudge  the  settlement  of  the  pauper.  The  9  Geo.  4 
omits  the  mords  requiring  a  statement  of  the  adjudication. 
All  that  it  requires  is,  that  the  order  shall  be  mmde  on 
the  oflicer  of  the  parish  in  w  hich  the  pauper  is  found  to 
be  settled.  No  formal  fiords  of  adjudication  are  requi- 
site. As  to  the  second  objection ;  the  form  gi^en  in  the 
act  is  pursued  so  far  as  the  circumstances  of  the  case 
would  allow. 

With  regard  to  the  objection  to  the  second  order; 
Rer  V.  Mautden  (6)  certaiiilv  decided  that  so  much  of  an 
order  of  this  description  as  was  retrospective  was  bad, 
and  that  it  was  good  for  the  residue.  But  thai  decision 
turaed  on  the  words  of  5  Geo,  4.  The  words  of  the 
9  Geo,  4  do  not  require  that  the  order  shall  be  prospec- 
tive only.  By  section  38,  any  two  justices  are  authorized 
from  time  to  time,  as  occasion  may  require^  to  make  an 
order  on  the  overseers  of  the  parish  in  which  the  insane 
person  shall  be  adjudged  to  be  settled,  for  the  payment 
of  all  reasonable  charges  of  conveying  the  poor  insane 
person  to  the  lunatic  asylum,  or  licensed  house,  and,  if 
he  shall  be  conveyed  to  such  asylum,  &c.,  may  make  an 
order  for  the  payment  of  a  weekly  or  monthly  sum  for 
the  maintenance,  &c.  of  the  poor  insane  person.  This 
enactment  appears  evidently  to  contemplate  the  creation 
of  a  power  in  the  justices  to  make  orders  for  the  payment 
of  expenses  previously  incurred  on  account  of  the  poor 
insane  person.  Under  5  Geo,  4,  c.  71,  the  same  magis- 
trates who  adjudicated   the  settlement,  must  make  the 

(a)  Repealed  by  9  G.  4,  c.  40.      5.  C  8  Barn.  &  Creftsw.  78  ;  I 
(6)    2    Mann.    &    Ry\,    146;       Nev.  &  Man.  Mag.  Ca.  380. 
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order  of  mainteoancey  and  the  order  for  payment  is  to  be        1835. 
made  forthwith.     But  according  to  9  Geo.  4,  an  order      >^s^^/ 
of  maintenance  may  be  made  from  time  to  time  by  any  ^. 

two  justices.    By  sect.  42  of  9  Geo.  4,  c.  40,  where  the  inhabitants  of 

/  ,  .  ,  St.  Nicholas, 

settlement  of  the  lunatic  has  not  been  ascertamed,  any     Leicester. 

two  justices  may  make  an  inquiry  as  to  his  settlement, 

and  if  satisfactory  evidence  can  be  obtained  as  to  such 

settlement,  may  make  an  order  upon  the  overseer  of  the 

parish  where  such  settlement  of  such  insane  person  sliall 

be  adjudged  to  be,  for  the  repayment  of  the  charges  of 

maintaining  the  insane  person,  incurred  within  twelve 

calendar  months  previously  to  the  date  of  the  order. 

Archbold,  contri.  As  to  the  objection  to  the  second  Second  point. 
order;  the  42d  section  of  9  Geo.  4,  c.  40,  only  applies 
where  the  settlement  of  the  lunatic  was  not  ascertained 
k  the  first  instance.  Here,  it  appears  that  the  settle- 
ment was  ascertained  previously  to  the  making  of  the 
order.  The  38th  section  is  the  only  clause  applicable 
to  this  case,  and  in  that  section  the  whole  mode  of  pro- 
ceeding is  comprised.  All  that  that  section  authorizes 
the  justices  to  do  is,  to  fix  a  sum  to  be  paid  in  future  to 
the  keeper  of  the  lunatic  asylum.  It  does  not  authorize 
the  justices  to  make  a  retrospective  order.  [Lord  Den* 
sum,  C.  J.  intimated  that  the  Court  were  satisfied  that 
die  order  was  bad  for  this  reason.] 

The  first  order  is  bad,  because  it  is  not  in  the  form  {a)  First  point. 
prescribed  by  No.  5  of  the  schedule  to  9  Geo.  4.  [Cole- 
riige^  J.  Suppose  a  party  is  neither  a  lunatic,  nor  insane, 
nor  a  dangerous  idiot,  in  what  form  ought  the  order  then 
to  be  made  i  The  44th  section  appears  to  suppose  a 
fourth  case.]  The  warrant  must  either  contain  an  adju- 
dication, or  be  in  the  form  given  by  the  act.     The  form 

(a)  See  ante^  p.  63,  note  (a). 

VOL.   I  If.  F 
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of  proceeding  in  the   SSth   section   must   be  pursued. 

From  the  judgment  of  Lord  Tenterden  in  Rex  v.  Maul- 

V.  den,  it  would  appear  that  he  considered  it  necessary  that 

Inhnbitnnts  of  jj^^  ^^^^^  should  contain  an  adjudication ;   and  it  was 
St.  Nicholas,  •'  ' 

Leiclster.     heldy  that  the  words  "  having  adjudged'*  (which  the  order 

in  that  case  contained)  were,  under  the  circumstances, 

used  in  the  sense  of  *'  do  adjudge."    [Lord  Denman,  CJ. 

That  was  the  answer  which  Lord  Tenterden  gave  to  that 

case.     It  does  not  follow  that  he  would  have  considered 

an  adjudication  essential  if  the  words  ''  having  adjudged'' 

had  been  omitted.] 

Lord  Denman^C.  J. — It  appears  quite  plain  from 
the  terms  of  the  act,  and  from  the  judgment  of  Lord 
Tenterden  in  Rex  v.  Maulden,  that  a  retrospective  order 
cannot  be  supported ;  because  by  the  act  of  parliameot 
the  power  is  only  given  to  make  an  order  for  Jutun 
maintenance^     But  with  regard  to  the  first  order,  there  is, 
in  my  opinion,  no  valid  objection  to  it.     It  proceeds  on 
the  44th  clause,  which  enacts,  (his  lordship  here  read 
section  44,  which  see  ante,  63.)     The  justices  are  au- 
thorized to  proceed  in  the  same  way  with  regard  to  the 
persons  to  whom  that  section  relates,  as  had  been  di- 
rected by  the  d8th  section.     Now,  according  to  s.  38, 
which  refers  to  the  schedule  No.  5,  there  are  only  three 
descriptions  of  persons,  viz.  persons  who  are  lunatic, 
insane,  or  dangerous  idiots,  for  whose  maintenance  an 
order  is  authorized  to  be  made ;  and  the  44th  section 
introduces  a  new  description,  viz.  a  person  so  far  disor- 
dered  in  his  senses,  that  it  is  dangerous  for  such  person 
to  be  permitted  to  go  abroad.    In  such  a  case  section  44 
rctiuircs  the  order  to  be  made  in  conformity  vrith  the 
form  given  in  the  schedule  No.  5,  which  is  referred  to 
by  section  :58.     As  section  44  requires  the  order  to  be 
made  according  to  the  form  in  the  schedule,  it  must  ne- 
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essarily  introduce  into  the  meaning  of  the  words  of  the         1835. 
>rni  that  new  description  of  persons.     The  order  in 
lis  case  does  not  say,  in  the  precise  language  of  the 

>nn  in  schedule  5,  that  the  party  is  a  lunatic,  insane,  or  Inhabitants  of 

.  St.  Nicholas, 

angerous  idiot.     Probably  it  would  have  been  more     Leicester. 

orrect  to  have  introduced  that  form  of  words.     The 

onn,  however,  is   sufficiently  complied  with  when,  in 

^ery  other  respect,  the  order  follows  the  language  of 

die  schedule. 

LiTTLEDALE,  J. — I  am  entirely  of  the  same  opinion. 
Bj  section  44,  (which  relates  to  persons  not  chargeable, 
whereas  section  38  relates  to  poor  persons  chargeable  to 
any  parish),  this  person  is  brought  within  the  jurisdiction 
of  the  justices ;  for  it  appears  that  he  was  a  person  wan- 
dering about  and  at  large,  and  deemed  to  be  insane,  and 
not  chargeable  to  any  parish,  and  that  he  was  brought 
before  the  jusUces,  and  was  found  to  be  so  far  disordered 
in  his  senses  that  it  was  dangerous  for  him  to  be  permit- 
ted to  go  abroad.  The  justices  are  also  to  inquire  as  to 
tbe  settlement  of  the  party.  This  they  have  done.  By 
section  44,  therefore,  the  justices  have  jurisdiction,  and 
they  are  to  exercise  that  jurisdiction  in  the  manner 
tberein  pointed  out.  An  objection  is  made  to  the  form 
of  the  order,  but  it  exactly  pursues  the  form  given  in 
ichedule  5,  except  where  that  form  is  adapted  to  a  per- 
son who  is  lunatic,  insane,  or  an  idiot. 

Patteson,  J. — I  am  of  opinion  that  the  rule  must  be 
nude  absolute,  so  far  as  regards  quashing  the  prospective 
piit  of  the  second  order.  Tbe  first  order  appears  to  me 
to  be  good.  The  objection  to  the  first  order,  as  to  the 
adjudication  of  settlement,  is  answered  by  Lord  Tenter^ 
^  in  Rex  v.  Maulden,  We  must  construe  the  words 
"have  adjudged"  as  if  they  were  "do  adjudge." 

f2 


tS8  CASES  IN  THE  KING's  BENCH, 

1835.  With  regard  to  the  objection  as  to  the  form  of  the 

^^^^'^^      order,  we  must  look  at  section  3S  coupled  with  section 

9.  44.     It  is  evidently  intended  that,  when  a  party,  deemed 

Iiihnlntnnta  ot  insane,  is  wandering  abroad,  the  justices  should  proceed 
or.  Nicholas,  ,  ,        ,  .  ,  i     t  i 

LiiccsTiR.     in  the  manner  pomted  out  in  /secnon  38,  and  that  the 

Second  point,  form  of  order  should  be  such  as  would  apply  to  the  cir- 
cumstances of  the  case.  In  the  form  given  in  the  ^ct, 
the  words  ''  as  the  case  may  be"  are  inserted  after  the 
words  ''  lunatic,  insane,  or  idiot."  I  do  not  mean  to 
say,  that  if  the  order,  in  this  case,  had  used  the  word 
^  insane,"  it  would  not  have  been  good.  Looking  at 
section  44,  the  legislature  seem  to  have  used  the  words 
**  a  person  being  so  far  disordered  in  his  senses  that  it 
is  dangerous  for  him  to  go  abroad*'  as  a  definition  of  the 
insanity ;  for  section  44,  after  directing  an  examioation 
whether  a  person  is  so  far  disordered  in  his  senses,  that 
it  is  dangerous  for  him  to  be  permitted  to  go  at  large, 
goes  on  to  say,  that  the  justices  shall  make  inquiry  mto 
the  settlement  of  such  imsane  persom. 

Ttunl  poiiu.  As  to  the  retro^fpeciive  part  of  the  second  order.  Ret 

V.  ManldeH  is  directly  in  point,  and  this  cannot  be  distin- 
guished from  that 


rir»t(>«m)t.  CotivKiD<;E,  J. — I  am  of  the  same  opinioo.     Two 

objectioiis  have  been  oiade  to  the  order  of  November, 
18:»^ ;  of  which  the  first  is,  that  it  does  not  follow  the 
<\vrm  in  the  schedule  in  the  act.  If  the  words  of  section 
44  arc  examined,  it  will  be  found  that  there  is  nothing 
ih^rc  said  which  makes  that  necessary.  The  act  only 
dir<^t$  that  the  parties  shall  pitK:ced  iu  the  same  man- 
iK^r  U'forc  directed^  iu  the  case  of  a  person  chargeable 
*  t\>  any  parish.  Tbern,  when  section  58  (which  applies 
Ki  perMnis  cku^^ciaUe)  is  looked  ut,  the  only  direction 
thcw*  is  tiwit  ii  ii^  *«f  idnrfml  for  the  justices  to  make 
an  tMxkr  acocwndiiic  to  iW  fcnu  in  the  scbc«hle»  not  that 
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are  always  to  make  use  of  that  form^  but  they  are         1835. 
ime  the  order  according  to  that  form.     It  never  can       ^"^^/-^^ 
ontended  that  the  very  words  of  the  form  are  to  be  v. 

The  form  states  that  the  person  is  chargeable  to  Inhabitants  of 

ST«  JN  ICHOLAS| 

larisbf  without  any  restrictions  with  reference  to  the  Leicester. 
section.  It  never  could  be  the  intention  of  the 
ature,  that  a  form  untrue  in  fact  should  be  used, 
form  in  the  schedule  contemplates  persons  lunatic 
Dsane^  and  idiots.  A  person  not  fit  to  walk  abroad 
be  insane,  but  the  44th  section,  in  my  opinion,  ap- 
to  a  different  class  of  persons  from  those  described 
ction  38.  The  first  objection,  therefore,  cannot  be 
ined. 

)e  other  objection  is,  that  there  is  no  adjudication  of  Second  point. 
lettlement.  The  first  order  is  not  directed  to  the 
ih  to  which  the  person  is  to  be  removed,  but  to  the 
era  of  the  parish  where  the  party  is  found.  The 
is  *'  have  adjudged*'  may  be  construed  to  mean  ''  do 
dge ;"  but  surely  if  these  words  could  not  bear  this 
oing,  yet  as  the  section  does  not  direct  in  what  man- 
or when,  or  where,  an  adjudication  of  the  settlement 
>  be  made,  it  would  be  quite  sufficient  for  the  justices 
tay  '^  we  have  adjudged"  that  the  settlement  is  in  a 
icular  place. 

quite  agree  that  the  second  order  is  bad,  in  so  far  as  l^^i^d  f)oinu 
retrospective. 

Second  order  quashed,  so  far  as  relates  to  payments 
in  respect  of  a  by-gone  period. 
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1835. 

The  King  v.  Clarke  and  another. 

A  collector  of  RiCHARD  CZ^RKE  and  Thomas  Justin  were> 
right  to  take     dieted  for  an  assault  upon  Francis  Grinder,  a  constable 

a  constable  or  ^f  the  parish  of  Southbersted,  in  Sussex.  The  first 
other  person  '^  .  '        r^   »  j 

with  him  into   count  charged  the  defendants  with  assaulting  Grinder 

^art^^^of^  °^*  whilst  in  the  execution  of  his  duty  as  a  peace  oflScer. 
whom  he  is      The  second  was  for  a  coiumoii  assault  on  Grinder •    The 
mand  the  pay-  indictment,  which  was  found  at  the  Sussex  January  ses- 
mentof arrears  sions,  1834,  was,  at  the  instance  of  the  defendants,  re-  - 
to  levy  a  dis*    moved  into  this  Court  by  certiorari,  and  was  tried  before 

tress  for  such  Gaselee,J.  at  the  Sussex  Spring  assizes,  in  1835.  It 
arrears,  if  ne-  . 

eessary, — un-    then  appeared,  that  one  Tipper,  who  was  the  collector 

111 

re^nab?e  ^^  ^^^  '^"^  ^^^  assessed  tftxes  for  the  parish  of  South- 
ground  for  bersted,  applied,  on  28th  October,  1834,  to  the  defend- 
that  an  assault  ^^*  Clarke,  for  payment  of  8/.  2s.  2rf.  for  arrears  of  land 
will  be  com-  j^x  due  from  him.     Tipper  was  accompanied  by  Collim, 

mittedonhim,  i         i     i  •    /^j     t   t     i 

or  that  the       &  constable.     When  they  had  entered  Clarke  s  bouse, 

distress  will      ^hjch  was  a  public-house.  Tipper  said  he  came  for  the 

Where,  huw-  land  tax.     Upon  this  Clarke  said  '^  I  suppose  if  I  do 

coUector'un-  "^^  P^^  ^^^  ^'^'  distrain;"  to  which  Tipper  assented. 
warrantably,     Tipper  then  demanded  8/.  2s.  2d.,  as  arrears  of  land  tax, 

any  objection  ^^^  likewise  remarked,  that  a  sum  was  due  for  assessed 
bein^  made, 

introduces  B.,  a  constable,  into  the  house  of  Z).,  a  person  from  whom  he  demand^ii^ 
taxes,  and  afterwards,  reasonable  ground  to  apprehend  violence  arising,  the  col— ^ 
lector  introduces  C,  another  constable,  upon  whom  D.  commits  an  assault;  it  is  nc^^ 
answer  to  an  indictment  against  D.  for  the  assault  on  C.  in  the  execution  of  hi^^ 
duty,  that  the  collector  had  wrongfully  introduced  B. 

A  collector  demands  taxes  due,  from  D.,  the  owner  of  a  house,  and  intimate  ^< 
that,  in  case  of  non-payment,  he  shall  distrain;  upon  which  Z).  threatens  A,  wit^^ 
personal  violence,  but  ultimately  promises  to  send  the  amount  on  a  certain  da^^ 
This  promise  not  being  performed,  A.  goes  again  to  Z).*s  house,  and  demands  llr  - 
taxes  of  D.  p.  leaves  the  room  in  which  A.  is,  and  fastens  the  outer-door: — Hel*- 
chat  A.  was  justified  in  unfastening  the  door  and  introducing  constables.  And  hel  - 
that,  upon  D/s  returning  into  the  room,  after  the  introduction  of  the  constabl^^= 
accompanied  with  a  number  of  men,  and  commanding  C,  one  of  the  constabl^ME! 
whom  he  knew  to  be  such,  to  leave  the  house,  it  was  the  duty  of  C.  and  the  otL~  v  ^ 
constables  to  remain. 

A  collector  of  taxes  may  distrain  without  having  his  warrant  with  hiro,  tembU, 
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taxes.       Clarke  then  said,  that  if  Tipper  touched  any         1885. 
thing,  he  would  split  his  skull.     Tipper  replied,  that  he     Jn^*^^^^ 
was  not  much  afraid  of  that.      Clarke,  who  had  a  whip  v. 

in  his  band,  then  said,  that  if  Tipper  and  Collins  did  not    j^j  ano"er. 
go  away,  he  would  **bundl^'  them   out,   and   desired 
them  to  call  on  the  following  Saturday;  but  ultimately 
he  said  be  would  send  his  son  on  the  following  Satur- 
day with  the  money.     It  was  not,  however,  sent  on  that 
day,  and  Tipper,  who  in  the  meantime  had  had  an  acci- 
dent, did  not  call  upon  Clarke  again  until  the  29th  of 
Nofember.    On  this  occasion  he  took  Collins  with  him, 
ind  likewise  desired  Grinder  and    Holder,  two   other 
constables,  to  accompany  him,  lest  any  violence  should 
be  attempted.     Tipper  and   Collins  entered  the  house, 
and  Grinder  and  Holder  remained  at  a  short  distance. 
Upon  Clark^s  appearing.  Tipper  said  he  came  for  the 
land-tax.     Clarke  went  out  of  the  parlour  into  the  pas- 
sage and  fastened  the  outer  door  with  a  chain,  and  then 
went  into  the  interior  of  the  house.     Tipper  heard  the 
noise  made  by  Clarke  in  fastening  the  door,  and  desired 
Cottine  to  open  it,  and  let  in  Grinder  and  Holder,  which 
Wag  done  accordingly.      Clarke  shortly  returned   with 
eight  or  ten  men,  amongst  whom  was  Austin,     Clarke 
asked  Tipper  what  "  that  thief-catcher"  Grinder  wanted 
there  ?     Tipper  answered,  that  he  had  come  to  aid  and 
^sist  him.     Clarke  then  said,  he  would  not  pay  whilst 
Grinder  remained  in  the  house,  and  ordered  Austin  to 
tam  him  out.     Austin  seized  Grinder  by  the  collar,  and 
dragged  him  to  the  door.     A  scuffle  took  place,  and 
ultimately  Clarke  paid  the  money,  and  the  parties  sepa- 
nited.     The  learned  judge  told  the  jury  that  the  ques- 
tion, whether  the   defendant  assaulted   Grinder  in  the 
Execution  of  his  duty,  muse  depend  upon  the  construc- 
tion of  38  Geo.  3,  c.  5  ;  for,  if  Grinder  was  not  lawfully 
in  darkens  house,  the  defendants  were  entitled  to  an 
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1835.  acquittal.  The  learned  judge  said,  that  in  the  event  of 
there  being  a  verdict  of  guilty,  he  gave  the  defendants 
leave  to  move  to  set  that  verdict  aside,  and  enter  a  ver- 

.A^^J^u^^  ^'^^  ^^  "^^  g"j'^y  5  ^"d  his  lordship  desired  the  jury  to 
consider  whether  the  constables,  Collins,  Grinder,  and 
Holder,  were  taken  by  Tipper,  the  collector,  under  a 
reasonable  anticipation  of  violence,  or  merely  to  annoy 
Clarke.  The  jury  found  the  defendants  guilty,  and  that 
the  constables  were  taken  under  a  reasonable  anticipa- 
tion of  violence.  In  the  early  part  of  this  term,  An- 
drews, Serjt.,  obtained  a  rule  nisi  to  set  aside  the  verdict 
of  guilty,  and  enter  a  verdict  of  not  guilty ;  against  this 
rule, 

Piatt  and  G.  F,  Jones  now  shewed  cause.  The  rule 
was  obtained  on  the  ground  that  the  constable  was  not 
acting  in  the  execution  of  his  duty,  and  that  conse- 
quently the  assault  was  justifiable.  The  constable  was 
performing  the  duty  which  was  imposed  on  him,  not 
only  by  the  statute  38  Geo.  3,  c.  5,  but  also  by  the  com- 
mon law. 
First  point.  Section  17  of  38  Geo.  3,  c.  5  (a),  enacts,  that  if  any 

Constable  jus-  ,    ,,       r  /  .  r 

tified  in  enter-  person  shall  rejuse  or  neglect  to  pay  any  sum  of  money 
ing,  under 

38  Geo,  3,  c.  5. 

(a)  "  And  whereas  doubts  have      the  precepts  or  estreats  to  him  or 

arisen,  touching  the  authority  of  them  delivered  by  the  said  com- 
collectors  to  distrain  for  non-pay-  missioners :  that  then,  and  in  all 
ment  of  the  land-tax  under  the  and  every  such  case  and  cases,  it 
warrants  usuaUy  granted  by  com-  shall  be  lawful  for  the  said  col- 
missioners  at  the  time  of  their  lectors,  or  any  of  them,  and  they 
appointments,  be  it  further  enact-  are  hereby  authorized  and  re- 
ed and  declared,  that  if  any  per-  quired,  to  levy  the  sum  assessed, 
son  shall  refuse  or  neglect  to  pay  by  distress  and  sale  of  the  goods 
imy  sum  or  sums  of  money,  and  chattels  of  such  person  so 
whereat  he  or  she  shall  be  rated  neglecting  or  refusing  to  pay,  or 
or  assessed  by  this  act,  upon  de-  distrain  upon  the  messuages, 
mand  by  the  said  collector  or  col-  lands,  tenements,  and  premises, 
lectors  of  that  place,  according  to  so  charged  with  any  such  sum  or 
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due  for  the  land-tax,  the  collectors  may  levy  the  sum 
assessed  by  distress  and  sale  of  the  goods  of  the  person 
refusing  to  pay.    The  section  then  directs  that  the  goods 
shall  be  appraised  and  sold,  and  provides  that  it  shall  be 
lawful  for  the  collector,  by  warrant  under  the  hands  of 
two  of  the  commissioners,  to  break  open  any  chest,  box, 
or  other  thing,  where  any  goods  are,  *'  calling  to  their 
assistance  the  constables,  tithing-men,  or  head  boroughs 
within  the   counties,  ridings,  cities,  towns,  or  places, 
vkere  any   refusal  or  neglect  shall  be   made."    Then 
come  these  words,  which  evidently  override  the  whole 
ffcdon, ''  which  said  officers  are  hereby  required  to  be 
aiding  and  assisting  on  the  premises,  as  they  will  answer 
tie  contrary  at  their  peril."     It  is  contended  by  the  de* 
fendtnts,  that  these  words  refer  only  to  the  power  pre- 
viously given,  of  breaking  open  chests ;  but  it  is  evident, 
from  the  circumstance  of  these  words  being  placed  at 
the  end  of  the  section,  that  this  was  not  the  intention  of 
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■una  of  money,  without  any  fur- 
tW  tatbority  from  the  commis- 
aonen  for  that  purpose :  and  the 
goods  and  chattels  then  and  there 
kmAf  and  the  distress  so  taken, 
to  keep  by  the  space'of  four  dajrs, 
>t  Uie  cost  and  charge  of  the 
owners :  and  if  the  said  owners 
^  not  pay  the  sum  or  sums  of 
nuiiej  so  rated  or  assessed  within 
^  laid  space  of  four  days,  then 
^  laid  distress  shaU  be  appraised 
I7  two  or  more  of  the  inhabitants 
vbere  dbe  same  shall  be  taken,  or 
<^  sufficient  persons,  and  shall 
^  sold  by  the  said  collectors  for 
payment  of  the  said  money,  and 
^  overplus  coming  by  such  sale 
(if  any  be)  over  and  above  the 
tax  and  charge   of  taking  and 


keeping  the  said  distress,  shall  be 
immediately  returned  to  the  own- 
ers thereof;  and  moreover,  that 
it  shall  be  lawful  to  break  open, 
in  the  day-time,  any  house,  and, 
upon  warrant  under  the  bands 
and  seals  of  any  two  or  more  of 
the  said  commissioners,  any  chest, 
truuk,  box,  or  other  thing,  where 
any  such  goods  are,  calling  to 
their  assittance  the  constahlesy  ti- 
thing-men, or  headborought  within 
the  counties,  &c.  where  any  refusal 
or  n^lect  shall  be  made ;  which 
taid  (fficen  are  hereby  required 
to  be  aiding  and  auisting  in  the 
premises,  as  they  will  answer  the 
contrary  at  their  peril."  And  see 
fFard  v.  Const ,  1 0  Bam .  &  Cress w. 
635,  and  5  Mann.  &  Ryl. 
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1835.         ^he  legislature,  but  that  its  object  was,  that  in  all  cases 
^"^^^/^       where,  in  the  words  of  the  act,  **  any  refusal  or  neglect 
^  shall  be  made/'  the  assistance  of  the  constables  may  be 

Clarke       required  for  the  purpose  of  distraining,   if  necessary. 
Section  40  of  the  act  shews  that  the  legislature  contem< 
plated  the  interference   of  the   constables,   since   that 
section  enacts,  that  where  land  or  a  house  is  unoccu- 
pied and  no  distress  can  be  found,  the  collector  or  cxmr 
stables  may  enter,  at  a  subsequent  period,  and  distrain. 
Second  point.        II.  Tlie  constable  was  justified  by  the  common  law 
^iZ'ut^ed  *"  accompanying  the  collector,   and  entering   Clarket 
at  common       house.     It  is  found  by  the  jury  that  the  collector  reft> 

sonably  anticipated  that  there  would  be  a  breach  of  the 
peace.  That  is  good  ground  at  the  common  law,  for 
the  interference  of  a  constable.  This  resembles  the 
case  of  the  swearing  in  of  special  constables  by  magis* 
trates,  when  they  apprehend  a  tumult.  The  moment 
special  constables  are  sworn  in,  they  may  interpose  to 
prevent  a  breach  of  the  peace,  and  whilst  stationed  in 
any  place  for  that  purpose,  they  are  deemed  in  law  to 
be  in  execution  of  their  duty,  though  no  breach  of  the 
peace  should  eventually  take  place. 
Third  point.  II  [.  There  is  a  count  for  a  common  assault,  and  the 

sadt"™°"  ^"     verdict  upon  that  count  is  clearly  sustainable. 

Andrews,  Serjt.  and  Long,  in  support  of  the  rule. 
First  point.  I*    The  collector  and  constable  were  not  acting  in 

pursuance  of  the  statute  38  Geo,  3,  c.  5,  since  the  col- 
lector did  not  produce  his  warrant  to  distrain,  nor  was 
there  any  refusal  on  the  part  of  Clarke  to  pay  the  land- 
tax.  The  first  act  which  Tipper  ought  to  have  done 
was  to  produce  his  warrant.  [Pattesorif  J.  The  col- 
lector has  a  general  warrant  to  distrain,  and  every  one 
knows  that  the  collector  has  such  a  warrant.]  Where 
a  collector  attempts  to  enforce  payment  by  means  of  a 
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distress,  be  ought  to  have  hi9  authority  for  so  doing        i835. 

with  Jiicn.     There  was  no  refusal  on  the  part  of  Clarke.      ''^^^^ 

Tipper  was  the  collector  of  the  assessed  taxes  as  well  as  ^,  ^^^ 

collector  of  the  land-tax;  and  he  mentioned  to  Clnrke      ^^^^^^ 
•  1  ■        i-        1  .  *»      ^^  another, 

that  there  was  a  sum  due  for  the  assessed  taxes.     He 

did  not'  specifically  demmui  the  sum  due  for  the  land* 
tax  and  therefore  there  could  not  be  a  refusal.  A  con- 
stable  is  not  authorized,  by  virtue  of  his  office,  to  levy 
a  distress,  nor  does  the  law  authorize  a  party  to  call  in 
a  constable  for  that  purpose.  The  statute  merely  au- 
thorizes the  collector  to  call  tlie  constables  to  his  aid 
when  chests  or  boxes  are  to  be  broken  open;  and  for 
diis  purpose  the  collector  must  have  a  specific  warrant. 
At  all  events,  the  construction  to  be  put  upon  the 
itatute  in  this  respect  is  doubtful.  If  a  statute,  which 
gives  an  authority  to  a  party  not  possessed  by  him  at 
eommon  law,  is  ambiguous,  the  authority  will  not  be 
atended  by  construction. 

II.  It  may  be  conceded,  that,  in  some  cases,  the  col- 
lector would  be  justified  in  taking  a  constable  with  him ; 
not  so  in  this  case,  as  no  distress  was  made.  It  is  said 
that  the  collector  had  reason  to  apprehend  violence,  from 
what  took  place  upon  the  occasion  of  his  first  visit.  A 
constable  is  not  warranted  in  interfering  upon  a  mere 
suspicion  that  the  peace  may  be  broken;  nor  was  there 
tny  ground  for  apprehension  from  what  occurred  upon 
Tipper's  first  visit,  since  Tipper  said  he  was  not  afraid, 
and  Clarke  then  promised  to  pay  the  sum  due  for  the 
land-tax.  If  Tijrper  had  apprehended  violence,  and 
wished  to  be  protected,  that  object  would  have  been 
gained  by  placing  the  constables  near  the  house,  with- 
out introducing  them  into  the  house. 

Lord  Denman,  C.J. — The  first  question  in  this  case 
is,  whether  this  was  an  assault  committed  by  the  two 
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1835.  defendants,  Clarke  and  Austin,  on  Grinder,  in  the  execu* 
tion  of  his  duty.  Grinder  was  a  constable,  and  was 
brought  to  the  premises  of  Clarke  by  a  tax-gatherer 
Clarke  named  Tipper.  Tipper,  having  before  repeatedly  called 
for  the  taxes  due  from  Clarke,  and  payment  not  having 
been  made,  had  gone  to  Clarke's  house  on  the  28th  Oc- 
tober, when  he  was  asked  whether  he  did  not  mean  to 
distrain,  and  he  replied  he  might  find  it  his  duty  to  do  so. 
He  was  then  told,  that  if  he  touched  any  thing,  a  violent 
injury  would  be  inflicted  on  him.  Clarke  promised  to 
send  the  taxes  to  him  within  a  short  time.  Tipper,  on 
the  29th  November,  went  again  to  Clarke's  house,  ac- 
companied, as  before,  by  Collins.  On  neither  of  these 
occasions  does  any  objection  appear  to  have  been  taken 
to  his  being  so  accompanied.  He  also  took  with  him 
two  other  constables,  named  Grinder  and  Holder,  but 
did  not  introduce  them  into  the  house  at  first.  When 
Tipper  had  entered  Clarke's  house,  and  had  said  that  he 
had  come  for  the  taxes,  Clarke  fastened  the  door  on 
him,  and  kept  him  and  Collins  within  the  house.  Now 
what  right  Clarke  had  to  do  that,  it  is  impossible  to  dis- 
cover. He  had  no  right  to  imprison  Tipper  and  Collins 
there;  and  I  think  that  Tipper  had  very  just  ground  of 
apprehension  from  this  act,  and  from  the  language  that 
had  been  used  on  the  occasion  of  his  first  visit,  that  vio- 
lence was  still  intended.  Then  Collins  opens  the  door 
and  introduces  Grinder  and  Holder.  In  the  meantime, 
several  persons  at  the  public  house  (very  possibly  drink- 
ing there,  and  not  unlikely  to  join  in  acts  of  violence) 
were  brought  by  Clarke  to  the  spot.  The  two  consta- 
bles were  brought  in  by  Tipper  (the  jury  have  so  found) 
with  a  real  apprehension  on  his  part  that  mischief  might 
arise,  and  not  for  any  purpose  of  annoying  the  party 
from  whom  the  taxes  were  due.  Clarke  then  says  that 
he  will  pay  no  taxes  while  those  thief-catchers  remain, 
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and  he  orders  Austin  to  turn  Grinder  out  of  the  house,         1835. 

and  says  that  he  will  stand  by  him  and  see  that  he  does 

not  suffer  by  it.     The  question  is,  whether  Grinder  was 

not  at  that  time  in  the  execution  of  his  duty  as  a  constat       Clarke 

''  ,  and  another. 

hU.  I  must  own  that  I  cannot  entertain  any  doubt 
whatever  but  that  he  was.  I  think  that  the  collector, 
having  met  with  the  treatment  which  he  before  expe- 
rienced, was  perfectly  warranted  in  calling  in  the  con- 
stable, and  that  the  constable  would  have  deserted  his 
duty  if  he  had  quitted  the  place  voluntarily.  He  would 
certainly  have  left  the  collector  exposed  to  very  con- 
siderable danger,  and  he  had  been  brought  there  to  pre- 
vent the  mischief  and  assault  that  was  extremely  likely, 
ander  the  circumstances,  to  take  place. 

The  statute  does  not  appear  to  me  to  be  applicable 
to  this  case.  On  the  ground  of  the  general  duty  of  the 
constable,  and  the  general  right  of  every  person,  in  the 
execution  of  a  public  duty,  to  have  the  protection  of  the 
law,  1  think  that  Tipper  was  perfectly  justified  in  taking 
Grinder  there  by  way  of  precaution ;  that  Grinder  did 
not  come  into  the  house  until  it  was  proper  that  he 
should  do  so;  and  that  he  would  not  have  been  justi- 
fied in  voluntarily  leaving  the  house  at  the  time  when 
the  defendant  thought  proper  with  strong  hand  to  eject 
him. 

LiTTLEDALE,  J. — I  am  of  Opinion  that  this  verdict 
must  be  sustained.  (His  lordship  here  recapitulated  the 
facts  of  the  case,  and  proceeded): — I  think  that  Tipper 
was  fully  justified  in  taking  the  constables  with  him  and 
letting  them  into  the  house.  There  was  a  reasonable  ~ 
apprehension  of  violence  on  his  part;  and  I  am  quite 
satisfied  that  the  constables  were  lawfully  in  the  house 
for  the  purpose  of  aiding  and  assisting  in  the  prevention 
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1835.         of  a  breach  of  the  peace,  and  that  the  defendants  were 
J^I^^^'T^       both,  in  point  of  law,  suilty  of  an  assault 

V. 

Clarke  Patteson,  J. — 1  am  also  of  opinion  that  the  verdict 

Iff  anrkf  nAr  * 

must  be  sustained  upon  the  first  count  of  this  indict- 
ment; but  I  do  not  found  mj  opinion  on  the  provisions 
of  the  statute,  because  I  think  it  quite  clear  that  this  act, 
so  far  as  relates  to  calling  in  the  aid  and  assistance  of  a 
constable,  relates  only  to  a  case  in  which  it  is  necessary 
to  break  open  chests  or  boxes,  and  where  the  collector 
has  a  special  warrant.  I  think  the  presence  of  the  con- 
stable was  justified  by  the  conduct  of  Clarke  himself. 
When  applied  to  in  October  he  refused  to  pay  the 
money;  and  upon  being  given  to  understand  that  a  dis* 
tress  must  be  made,  he  uses  very  violent  language,  and 
threatens  that  if  a  single  thing  is  taken  away  he  will 
break  the  collector's  skull.  It  is  true  that  the  collector 
answers  that  he  is  not  afraid  of  that, — because  he  does 
not  suppose  the  man  will  carry  his  threat  into  effect. 
Ultimately,  on  this  occasion  he  agrees  to  send  the 
money  on  a  certain  day.  He  does  not,  however,  send  the 
money  on  that  day;  and,  some  time  after,  the  collector 
applies  again  for  the  money.  It  does  not  appear  that 
he  then  intended  to  distrain  in  the  first  instance;  for  he 
demanded  the  taxes  again — meaning,  of  course,  to  follow 
up  this  demand  by  a  distress,  if  tiecessary.  He  took 
with  him  Collins,  a  constable,  which  I  think  he  had  no 
right  to  do  either  in  November  or  in  October.  A  tax- 
collector  has  no  right  to  introduce  a  stranger  into  the 
house  of  a  person  from  whom  taxes  are  due,  unless 
there  be  some  resistance.  He  has  no  right  to  take  any 
person  he  thinks  fit  along  with  him  into  the  house.  But 
no  objection  was  on  either  occasion  made  to  Collinses 
being  in  his  house;  and  no  other  person  was  taken  by 
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lie  collector  into  the  house  when  he  first  entered  it  on 
be  ^gth  November.    It  is  true  that  two  other  constables 
iccompany  the  collector,  but  he  leaves  them  outside  the 
loor  to  be  ready  there  in  case  their  assistance  should  be 
Decessary,  should  any  violence  be  attempted,  which  he 
bid  reason  to  apprehend.     When  Clarke  is  called  on  for 
die  money,  lie  leaves  the  room  apparently  for  the  pur- 
pose of  getting  it.     I  will  take  it  to  have  been  so.     But 
when  he  is  out  of  the  room,  Collins  and  Tipper  hear  a 
Qoise  as  if  Clarke  was  fastening  the  outer  door,  and  in 
Uiibsence  ColUns  goes  to  see  whether  that  is  the  fact. 
He  finds  that  the  outer  door  is  fastened.     That  circum- 
itsnce  justified   Tipper  in  supposing  that  violence  was 
iDteaded,  for  if  Clarke  intended  to  pay  the  money  peace- 
tUj,  he  had  no  occasion  to  fasten  the  outer  door.     In 
order  to  protect  Tipper  and  himself  from  that  violence, 
Cotfim  opened  the  door  and  let  in  the  two  other  consta- 
bles whom  Tipper  had  brought  for  the  purpose  of  pro- 
tecting him  from  any  violence.     So  far  Tipper*^  conduct 
appears  to  have  been  quite  correct.     Clarke  returns,  not 
ibne,  but  accompanied  by  ten  or  twelve  men,  and  finding 
Grinder  and  the  other  constable  in  the  room,  he  says, 
baving  those  ten  men  at  his  back,  *'  turn  that  man  out, 
or  I  will  not  pay  the  money."     If  the  constable  had 
gone  out  and  left  the  collector  unprotected,  Clarke  would 
probably,  when  the  door  was  shut,  have  overpowered  the 
collector  and  would  have  paid  nothing.     The  constable, 
however,  as  it  seems  to   me,  very  properly  refuses  to 
leave  the  room,  but  stays  to  protect  Tipper,     What  does 
Clarke  do?     Instead  of  paying  the  money  and  bringing 
tn  action   against  the   constable   for  coming  into   the 
bouse,  if  he  thought  he  could  succeed,  he  orders  him  to 
be  turned  out.     It  appears  to  me  that  the  constable  was 
in  the  performance  of  his  duty,  and  that  an  assault  was 
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committed  by  the  defendants,  which  comes  within  the 
first  count. 

INO 
V. 

Clarke  Coleridge,  J. — I  am  quite  of  the  same   opinion. 

The  short  question  is^  whether  Grinder,  at  the  time  when 
the  assault  took  place^  was  lawfully  in  darkens  house,  and 
lawfully  persisting  to  stay  in  that  house.  If  he  was,  and 
if  the  lawfulness  of  his  stay  there  arose  out  of  any  part 
of  his  duty  as  constable,  then  undoubtedly  this  verdict 
may  be  sustained  on  the  first  count  of  the  indictment 
I  am  of  opinion  that  he  was  clearly  justified  both  in 
being  there  and  in  persisting  to  stay  there;  and  I  say 
that,  laying  aside  entirely  all  the  special  authorities  given 
by  the  statute;  for  I  do  not  think  that  the  case  is  at  all 
brought  within  the  statute.  Tipper's  character  as  col- 
lector was  well  known : — he  was  authorized  to  collect 
He  was  authorized  to  distrain  without  the  production 
of  any  special  warrant.  As  his  authority  arose  out  of  a 
general  warrant  applicable  to  all  cases,  and  granted  at 
the  time  when  he  was  appointed  collector,  1  do  not 
think  that  he  was  bound  in  each  individual  case  to  have 
that  warrant  with  him,  or  to  produce  it.  However,  no 
demand  was  made  of  a  warrant,  and  there  M'as  no  doubt 
at  all  about  his  character.  He  had  been  there  in  Oc- 
tober.  Some  conversation  had  then  taken  place  about 
an  intention  to  distrain,  upon  which  very  strong  and  im- 
proper language  had  been  made  use  of  by  Clarke.  The 
answer  which  the  collector  gave,  I  do  not  think  imports 
exactly  that  he  believed  the  threat  would  not  be  carried 
into  execution.  It  seems  to  me  the  natural  answer  of 
defiance  which  a  peace  officer  would  give.  The  answer 
is,  "  I  shall  not  be  deterred;" — "  I  am  not  afraid  of  your 
threats;" — "  I  shall  do  my  duty."  However,  Tipper 
goes  away  upon  a  promise  of  payment  being  made.     A 
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whole  month  elapses,  during  which  time  no  payment  is         1835. 
made  by  Clarke.     When  the  collector  went  again,  was     r^^^  ^^^^ 
he  not  justified  in  providing  himself  with  the  means  of  v, 

enforcing  a  distress,  or  preserving  the  peace,  in  case  a   ^^^^  another. 
distress,  supposing  it  to  become  necessary,  should  be 
resisted?     I  think  that  he  was  so.     He  walks  into  the 
house  with  Collins.    That  is  not  objected  to.    The  other 
two  persons,  one  of  whom  is  Grinder^  are   stationed 
outside  in  the  most  inoffensive  manner.     The  bolting  of 
the  door  by  Clarke  was  an  unjustifiable  act;  and  it  was 
not  until  that  act  was  done,  that  Grinder,  the  person 
OD  whom  the  assault  was  committed,  was  introduced. 
Then  Grinder  and  Holder  are  introduced.     When  they 
come  into  the  room,  Clarke  returns  thither  with  ten  men. 
This  is  the  state  of  things  which  Grinder  finds  when 
ke  is  in  that  room.    There  is  then  a  conversation  about 
fijment,' — there  is  language  used  about  Grinder,  calling 
Um  a  thief-taker; — which  I  only  mention  for  the  pur- 
pose of  shewing  that  they  knew  who  Grinder  was,  and 
vhat  character  he  filled; — and  then  Grinder  is  ordered 
to  withdraw.     Now  then,  I  ask,  whether,  at  that  mo- 
nent,  Grinder,  as  a  peace-officer,  without  reference  to 
my  other  circumstance,  had  not  justifiable   cause  for 
Uaying  in  that  place?  His  conduct  was  peaceable;  he 
had  entered  peaceably  after  an  unjust  act  was  done, — 
lie  finds  ten  men  present  there,  and  in  strong  language 
he  is  called  on  to  retire.     I  think  that  if  he  had  retired 
under  those  circumstances,  he  would  have  been  wanting 
in  his  duty;    and  that  if  Grinder,  Collins,  and  Holder 
had   gone   out,  and  afterwards  any  violence   had  been 
committed  on  the  collector,  they  would  all  have  been 
chargeable  with  a  very  great  neglect  of  duty.     Then  if 
that  be  so.  Grinder  was  justified  in  being  there,  and  he 
was  justified  in  persisting  to  staif  there;  and  his  justi- 
fication arose  out  of  his  special  character   as   peace- 
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1835.        oflScer,     That  being  so,  ihit  verdict  is  properly  sustain- 
TheKiNo      ^^^^  ^"  ^^^  ^^^^  count  of  the  indictment. 

V. 

and  anoiher.  Ru'c  discharged  (a). 

(a)  The  sentence  of  the  Court  in  the  penally  of  100/.  to  keep 

was  then  pronounced  by  Utile-  the  peace   for  two   years;   and 

daUf  J.,  which  was,  that  Clurke  that  Ausien  should  pay  a  fine  of 

should  pay  a  fine  of  50/.,  and  40s. 
enter  into  his  own  recognizance 


The  Kino  r.  The  Inhabitants  of  the  Township  of 

MlDDLEWICH. 

An  office  in  a  AN  order  \i  hereby  M.  C.  Yarwood,  his  wife  and  chil- 
^wu  IT  dren,  were  removed  from  the  township  of  Church- 
officer  may       Hulme  to  the  township  of  Middlewich,  both  in  Cheshire, 

fo^r  an^discre-  ^^^  confirmed  by  the  sessions,  subject  to  the  following 

tionary  pe-        case : — 

riodyisnotan         -n     .  ,•  ,    >  mi 

annual  office         Both  townships  support  their  own  poor.     1  he  pauper, 

within  3  &4     ^^^  years  before  the  date  of  the  order,  being  then  se^ 

W.SfM  c.  11,  ...  '         o 

s.  6,  and9&    tied    in   Middlewich,    was    duly  appointed,   under  the 

^^ThereVore  ^  Cheshire  Constabulary  Act,  10  Geo.  4,  (local  and  per- 
a  man  in  fact    sonal    acts,)   c.  xcvii.  {h),   assistant-petty-constable    for 

appointed  to 

""^h**ffi  "^f  ^^^  Intituled  •'  An  act  to  en-  mendation  of  the  justices  acting 

a  vear  and  re-  aWe  the  magistrates  of  the  county  for  any  hundred  or  division  ill 

siding  within  palatine  of  Chester  to   appoint  the  county,  assembled  m  pett]^ 

the  parish,  special  high  constables  for  the  se-  sesuons  within  such  bundled  or 

cannot  gam  a  yeral  hundreds  or  divisions,  and  division,  not  being  less  than  thret 

.       .  assistant-petty-constables  for  the  —from  time  to  time,  appoint  i 

Where  in  several  townships,  of  that  county.*'  proper  person,  duly  qualified,  M 

case  of  a  ge-         Sect.  1  provides  for  the  appoint-  thereinafter  mentioned,  to  be  at 

neral  appoint-  ment  of  high  constables.  assistant-petty-constable  for  any 

ment  to  an  ^^^  2  enacts,  that  the  justices      one  township,  or  for  two  or  nuns 

OEiice,  sncn  ap-  ^,  i***.**.**! 

pc«introent  will  f^^  ^"^  coimty,  at  any  quarter-      adjommg  townships  within  sueh 

enure  ns  an        sessions,    may — on    the    recom-      hundred  or  division, ^/2ir  mck  ft- 

appointment 

for  a  year,  the  office  is  an  annual  office  within  those  statutes. 


£A8TER  TERM,    V  WILL.  IV. 


88 


fourteen  townships  in  the  county  of  Chester,  of  which 
Cburch-Hulme  was  one;  and,  under  that  appointment, 
be  served  the   office  for  upwards  of  fifteen   months. 


1835. 


riod  as  the  said  justices,  at  any 
pterter-sessions,  shall  think  ex- 
pedient  (except  as  thereinafter 
mentioned;)  and  that,  upon  any 
TBcancy  in  the  office  of  any  such 
anistant-petty-constable,by  death, 
raignatioHy  efflux  of  time,  or 
odienrise,  the  justices  at  any 
qpulexHiessions  may,  on  the  like 
recommendation,  appoint  another 
proper  person  to  be  an  assistant- 
peltj-constable  in  the  place  of 
die  person  making  such  vacancy. 
Pnyriio,  that  no  assistant-petty- 
eoDstable  appointed  under  that 
set  skall  resign  his  office  until  he 
AaD  hare  giren  to  the  justices  at 
ytty  acwiinps  one  mouth's  nodce 
of  his  intention  so  to  resign. 

Sect.  4  requires  every  assist- 
■Dt'petty-constable  to  take  an 
Mth  that  while  he  continues  to 
hold  the  said  office,  he  will,  to 
dte  best  of  his  skill  and  know- 
ledge, faithfully  discharge  all  the 
dttdet  thereof. 

Sect.  5  enacts,  that  such  as- 
Mtant-petty-constable  shall  have, 
througfaout  the  whole  county, 
aD  die  powers,  authorities,  privi* 
kgei,  advantages,  and  immuni- 
lics,  until  legally  removed  from 
Us  office,  as  any  constable  has  at 
die  common  law — and  shall  be 
adject  to  die  same  penalties  for 
■BKondoct  or  neglect  of  duty. 

Sect.  8  enacts,  that  every  as- 
sistant-petty-constable to  be  ap- 
pointed under  this  act,  shall  be 
liahle  to  execute  all  the  duties 
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Inhabitants  of 
which  by  law  do  or  shall  belong  MiDDLEwicn. 
to  a  constable  of  a  township. 

Sect  10  enacts,  that  the  jus- 
tices at  quarter-sessions  may  re- 
move any  assistant-petty-constable 
for  any  misconduct  or  incapacity, 
or  in  case  they  shall  at  any  time 
think  that  the  necessity  for  the 
continuance  of  such  an  officer  has 
ceased. 

By  sect  11,  the  magistrates 
in  petty-sessions  are  empowered 
to  suspend  any  assistant-petty- 
constable,  and  appoint  another 
in  his  place  until  the  next  quar- 
ter-sessions. And  the  justices  at 
quarter- sessions  are  directed  to 
reinstate  or  remove  the  officer  so 
suspended,  as  they  shall  think 
proper. 

By  sect  19,  the  justices  at  quar- 
ter-sessions are  authorized,  at  the 
recommendation  of  the  petty-ses- 
sions for  any  hundred  or  divi- 
sion, to  order  a  talary  for  each 
assistant-petty-constable  appoint- 
ed under  this  act,  for  any  town- 
ship or  townships  within  such 
hundred  or  division,  provided  that 
such  salary  shall  in  no  caxe  ex- 
ceed the  annual  sum  of  201.  for 
each  township. 

By  sect.  20,  the  justices  in  pet- 
ty-sessions are  authorized  in  cer- 
tain cases  to  order,  for  any  as- 
sistant-petty-constable, in  lieu  of 
the  salary  thereinbefore  autho- 
rized to  be  ordered  for  him,  any 
salary  not  exceeding  50/.  per 
annum. 


G  2 


84  CASES  IN  THE  KING's  BENCH, 

J8S5.         during  the  whole  of  which  time  he  resided  iu  Church- 
y^^v^^^       Hulme. 

The  Kino  rpj^^  question  for  the  opinion  of  the  Court  is,  whether 

Inhabitants  of  the  pauper  gained  a  settlement  in  Church-Hulme   by 

serving  an  otnce  m  consequence  of  such  appointment, 
service,  and  residence?  If  he  did,  the  order  of  sessions 
is  to  be  quashed,  if  otherwise,  to  be  confirmed. 

Waddhigton,  in  support  of  the  order  of  sessions.  It 
is  not  found  that  the  pauper  was  appointed  for  a  year. 
Therefore  it  is  sufficient,  on  behalf  of  the  respondents, 
to  shew  that,  under  the  authority  of  the  Cheshire  Con- 
stabulary Act,  the  appointment  might  have  beenybr  lesi 
than  a  year.  On  the  part  of  the  appellants  it  must  be 
contended  that  of  necessity  the  appointment  must  have 
been  for  a  year.  Section  2  of  the  act  gives  the  justices 
at  quarter  sessions  power  to  appoint  assistant-petty-con- 
stables ^^for  such  period  as  they  shall  think  expedient^ 
except  as  thereinafter  mentioned  ;"  that  is,  subject  to 
the  powers  given  by  a  subsequent  section,  to  suspend 
and  to  remove  for  incapacity  or  misconduct,  or  iu  case 
the  justices  shall  at  any  time  think  that  the  necessity  for 
the  continuance  of  such  an  officer  has  ceased.  So  that 
the  appointment  may  be  originally  for  any  period  of 
time,  however  short,  at  the  discretion  of  the  justices; 
and  is,  moreover,  to  be  subject  to  a  power  of  removal 
in  several  cases,  one  of  which  is,  where  the  justices  in 
their  discretion  shall  think  the  continuance  of  the  office 
no  longer  necessary;  and  subject  also,  as  appears  by 
other  sections,  to  the  right  of  the  petty  constable  him- 
self to  resign  after  one  calendar  month's  notice  of  bis 
intention,  given  to  the  justices  at  any  petty  sessions. 
Although  in  some  respects  this  petty  constable  is  placed 
upon  the  same  footing  as  a  constable  at  common  law, 
yet,  as  regards  the  present  question,  there  is  absolutely 
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no  analogy  between  the  two  cases.     The  oath  of  an         133^^ 
ordinary  constable  is  always  that  he  will  duly  execute      ^^\^^i/ 
his  office  during  one  year.     Here,  the  oath  is,  that  while  ^  **® 

he  continues  to  hold  the  office,  he  will  faithfully  discharge  Inhabitants  of 
the  duties  thereof.     [Lord  Denman,  C.  J.  I  do  not  see 
why  it   should  be  called  an  annual,  any  more  than  a 
weekly,  office.] 
He  was  stopped  by  the  Court. 

Evans,  contr^.  This  question  was  not  raised  at  the 
sessions.  It  was  taken  for  granted  that  the  appoint- 
ment, which  was  produced,  was  general.  [Lord  DeU" 
auiif,  C.  J.  Would  not  a  general  appointment  be  bad  i 
Must  not  the  justices  appoint  for  a  time  certainl'\  It 
is  apprehended  that  the  appointment  might  be  general. 
The  act  gives  a  yearly  salary,  which  would  make  a 
general  appointment  enure  as  an  appointment  for  a  year 
It  the  least.  In  Rex  v.  Lew  {a)  it  was  held,  that  a  party 
who,  having  been  duly  appointed  assistant  overseer  for  a 
parish  at  an  annual  salary,  serves  the  office  for  a  year, 
during  which  time  he  resides  in  such  parish,  gains  a  set- 
tlement. It  was  held  sufficiently  to  appear  that  the 
office  was  an  annual  office,  from  the  fact  of  the  salary 
being  annual.  [Lord  De/iman,  C.J.  In  that  case  the 
panper  was  in  fact  appointed  for  a  year.  The  yearly 
salary  was  fixed  at  10/.  on  the  appointment.]  So  here, 
the  salary  is  by  the  authority  of  the  act  of  parliament 
annual.  [Coleridge,  J.  The  act  does  not  authorize 
the  justices  to  order  an  annual  salary ^  but  only  to  order 
a  salary,  which,  it  is  afterwards  provided,  is  not  in  any 
case  to  exceed  a  certain  annual  sum.  Littledale^  3. 
The  enactment  means  that  the  justices  may  order  a 
salary,  at  the  rate  of  not  more  than  a  certain  annual 
sum,  to  be  paid  to  the  officer.      Coleridge,  J.    Would 

(a)  3  Mann.  &  Ryl.  369;  8  Barn.  &  Cressw.  655. 
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1835.        *n  appointment  for  three  months  be  bad  ?     Certainly 

"'^"^^        not.     Then,  can  it  be  contended  that  an  officer  so  ap- 

^  pointed  roust  have  an  annual  salary  ?    The  enactment 

Inhiibitniitsof  clearly  means  at  the  rate  of  so  much  a  year.]     It  is 

MiDDLBWICB* 

not  essential  that  an  office  should  be  limited  in  its  du- 
ration to  a  year,  for  a  parish  clerk  and  sexton,  though 
appointed  generally,  gain  a  settlement  in  respect  of 
the  service  of  their  office.  There  was,  in  this  case,  a 
service  of  fifteen  months.  The  appointment  should, 
in  the  absence  of  all  other  evidence,  be  taken  to  have 
been  co-extensive  with  the  duration  of  the  service 
under  it. 

Lord  Dbnman,  C.  J. — If  this  office  had  been  in  its 
nainre  an  annual  office,  we  should  have  liked  to  have 
teen  the  appointment  itself.  But  we  think  that  the 
office  is  not  in  its  nature  annual,  but  that  it  is  one  to 
which  the  party  may  be  appointed  for  any  period  which 
the  justices  may,  in  their  discretion,  think  fit.  Jiex  v. 
Ztw  appeared  to  me  at  first  to  be  an  answer  to  this 
difficulty;  for  it  seemed  to  me  that  the  office  of  assistant 
ovtrsttr,  (which  in  that  case  was  held  sufficient,)  was 

not  in  its  nature  an  annual  office  anv  more  than  that  of 

ft 

the  as$i5taQl-potty-con$table  here.  But  I  now  think 
Uial  for  two  reasons  that  case  is  quite  distiagnishable. 
All  tt4^\^ait#  i>irn€rr,  when  appointed,  is  to  continue 
to  hold  hi$  olfice  mntil  kt  rrsrp»,  or  his  appointment 
isrtfK^>ktJ:  and  his  saUrv  is  to  be  a  "  vearlv  salarv.** 
His  ottcif  is«  like  that  of  a  commoD  overseer,  annaaK 
Aini  in  Kirx  y.  Lnc^  the  party  was  appointed  generally ^ 
aiid  al  a  ik^Wv  $alanr.  In  this  case  the  duration  of 
the  otfMre  is  in  the  di^cretioa  of  the  justices,  and  there- 
fc«e«  I  ihittk  that  even  if  the  j«$tices  had,  in  their  dis- 
crrtiiMi*  appimied  the  pa«perV  liather  for  a  year,  his 
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service  of  the  office  would  not  have  been  sufficient,  be-        ie36. 

cause  the  office  is  not  in  its  nature  annual.  ^^^v^^/ 

The  Kmo 

V. 

LiTTLEDALBi  J. — I  am  of  the  same  opinion.  This  Inhabitants  of 
case  differs  from  Kex  v.  Zetc.  The  office  in  that  case 
was,  that  of  an  assistant  overseer,  who  is  appointed 
under  59  Geo.  3,  c.  1£«  s.  7,  by  which  the  inhabitants  of 
anj  parish  in  vestry  assembled  are  authorized  to  nomi- 
nate and  elect  any  discreet  person  to  be  an  assistant 
overseer,  and  to  determine  and  specify  the  duties  to  be 
performed  by  him,  and  to  fix  such  yearly  salary  for  the 
execution  of  the  said  office  as  they  shall  think  fit; 
justices  are  authorized  to  appoint,  by  warrant,  according 
to  the  nomination  and  election ;  and  the  person  so  ap- 
pointed is  to  continue  to  be  an  assistant  overseer  un^l 
letignation  or  revocation  of  his  appointment.  Then 
iaasmuch  as  the  office  of  overseer  of  the  poor  is  an 
amnal  office,  the  office  of  assistant  overseer  must  be 
tsken  to  be  such  also,  though  subject  to  resignation  and 
revocation*  Here,  however,  there  is  quite  a  different 
state  of  things,  for  by  the  words  of  the  act  of  parliament 
the  original  appointment  ought  to  specify  the  time  for 
which  the  officer  is  appointed.  This,  therefore,  is  not 
•Q  annual  office. 

Patteson,  J- — I  am  of  the  same  opinion.  Rex  v. 
Lew  is  perfectly  distinguishable.  An  appointment  for 
m  assistant  overseer  for  a  period  less  than  a  year  would 
Bot  be  valid.  Here,  the  officer  might  be  appointed  for  a 
week. 

CoLEBiDOBy  J. — I  als^o  am  of  the  same  opinion.  If 
tbe  office  had  been  in  its  nature  annual,  I  should  have 
said  that  the  case  ought  to  go  down  to  tbe  sessions  in 
order  that  the  actual  appointment  might  be  brought  to 
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1835.         our  notice.     But  I  think  that  even  if  it  could  be  ahewo 

that  the  parly  was  appointed ybr  a  year,  that  would  not 

V.  be  sufficient,  because  the  office  is  not  in  its  nature  an- 

mSlewich^  nual.     There  is  nothing  in  the  act  to  make  it  an  annual 

office.  An  office  is  annual  \\here,  if  an  appointment 
be  made  generally,  it  might  be  legally  intended  to  have 
beenybr  a  year. 

Order  of  Sessions  confirmed. 


The  King  r.  The  Inhabitants  of  Xorton-Bavant. 

A  hinng  nn-  ^  jf  Qfj^r,  whereby  John  While,  his  wife  and  children, 

der  which  the  . 

servant  is  to  Were  removed  from  the  parish  of  Norton-Bavant,  Wilt- 

hours ^a  day  ^^^^^'  ^^  ^^^  parish  of  Frome-Selwood,  Somersetshire, 

from  five  in  was  quashed,  subject  to  the  following  case : 
to  six  in  the  '^^^  pauper's  birth-settlement  was  in  Frome-Selwood. 

evening,  and  About  eight  years  ago  the  pauper  went  to  one  Gutchf 

the  middle  of  io  ^he  parish  of  Corslay,  to  hire  himself  as  a  colt  shear- 

theday  on  ^^^^^     Gutch  asked  the  pauper  if  he  liked  to  work  for 

Salurclay,  so  ^  r      r 

as  to  make  up  him  for  a  twelvemonth,  and  offered  45.  a  week,  to  work 

a  day^is  an*^^  ten  hours  a  day,  from  five  o'clock  in  the  morning  till  stt 

*' exceptive  in  the  evening,  and  to  leave  off  in  the  middle  of  the  day 

^*  on  Saturday,  so  as   to  make   up  the  ten  hours  a  day. 


rw^ 


The  pauper  served  the  year,  and  slept  in  the  same 
parish,  sometimes  at  his  master's,  and  sometimes  at 
home.  About  a  month  after  entering  into  the  service, 
it  was  agreed  between  the  master  and  the  pauper  that 
the  latter  should  receive  one  penny  per  hour  for  over- 
hours  ;  and  he  continued  to  receive  the  same  to  the 
end  of  the  year.  Sometimes  he  looked  after  his  master's 
horse,  and  sometimes  worked  in  the  garden.  At  the 
end  of  the  year  the  pauper  agreed  with  the  master  to 
stay  on  upon  the  same  terms|  with  the  addition  of  six- 
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pence  a  week  more  wages.    The  pauper  served  a  second         1835. 
year,  doing  nearly   the  same   work   as   before.      The     rw^T^^^^^t^^ 
pauper   during  both  years  worked   over-hours,  at  his  v. 

master's  request,  and  never  refused  when  he  was  wanted.  Inhabitaius  of 
He  was  sometimes  employed  on  Sundays,  and  was  paid  Bavamt. 
for  so  doing.  The  pauper  kept  an  account  of  bis  over- 
time, by  the  direction  of  his  master,  and  was  asked  by 
his  master  if  he  would  sooner  do  the  over- work  in  his 
own  time,  or  in  his  master's.  The  pauper  chose  to 
work  his  over-hours  in  the  evening.  The  question  for 
the  Court  is,  whether  the  pauper  gained  a  settlement 
by  hiring  and  service  in  Corslay;  if  so,  the  order  of 
sessions  is  to  be  confirmed;  if  not,  then  quashed. 

Bingham,  in  support  of  the  order  of  sessions.    The 
sessions   have,  by  quashing  the  order   of  removal,  in 
effect  found  an  actual  or  implied  hiring  for  a  year  in 
Corslay.      This    Court   will   not   disturb  that  finding; 
Rex  V.  St.  Andrew  J  Cambridge  (a).  Rex  v.  Rosliston(b)p 
Rex  V.  Si.  Martin,  Leicester (c).   In  Rex  v.  Ardington(d), 
the  Court  seem  to  have  somewhat  relaxed  the  rule  laid 
down  in  the  three  preceding  cases,  but  of  those  cases 
only  one  (the  first)  was  there  cited.     In  Rex  v.  Duna^ 
ford{e),  in  which  the  question  was,  whether  a  parti- 
cular excavation  was  a  mine  or  not,  the  Court  held  that 
it  was  a  question  of  fact  upon  which  the  sessions,  and 
the  sessions  only,  could  decide. 

But  the  principal  question  here  is,  whether  the  hiring 
io  this  case  was  exceptive  or  not.  There  have  been 
very  numerous  decisions  as  to  where  a  hiring  is  ex- 
ceptive and  where  not,  from  which  it  is  impossible,  as 

(a)  3  Mann.  &  Ryl.  374,  and  (c)  3  Mann.  &  Ryl.  377,  and 
8  Barn.  &  Cress w.  664;  2  Mann.  8  Barn.  &  Cress w.  674;  2  Maun. 
h  VLyX.  Mag.  Ca.  19.  &  R>1.  Mag.  Ca.  22. 

(b)  3  M.  &  R.  420,  8  B.&  C.  {d)  1  Adol.  &  £11.  260. 
C68;  2 Mann. &Ry I.Mag. Ch.  37.  (f)  Ante,  \'\.  524. 
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I8S5.        the  Court  once  observed,  to  deduce  any  principle.     The 

^•^^^^^      last  case,  which  is  Rex  v.  Osseti-cum-Gawthorpeia),  is 

9  precisely  on  all-fours  with  this  case ;  or,  if  there  be  any 

lohabitants  of  difference  between  the  two  cases.  Rex  v.  Ossett'Cunh 

NORTOK-  >^  f  .        I  -      1  rr»i 

Bavant.  trawthorpe  is  the  stronger  of  the  two.  The  only  facts 
in  this  case,  which  tend  at  all  to  shew  that  the  hiring 
was  exceptive,  are  facts  which  occurred  after  the  hiring, 
and  which  appear  to  be  a  mere  regulation  of  the  amount 
of  the  wages.  Rex  v.  Bykerijb)  is  also  precisely  like  the 
present  case. 

Barstow,  contr^.  With  regard  to  the  preliminary  ob« 
jection : — It  is  clear  that  the  sessions  have  sent  up  the 
contract  for  the  opinion  of  this  Court.  It  must  be  tried 
by  the  ordinary  test,  whether  this  is  an  exceptive  hiring 
or  not.  The  contract,  to  be  a  complete  hiring  for  a 
year,  must  give  the  master  dominion  over  the  servant 
for  one  whole  year.  The  contract  here,  as  originally 
made,  gave  the  master  power  over   the   servant  only 

during  certain  hours  of  the  day ;  and  if  he  had  required 
the  servant  to  do  over- work,  the  servant  might,  consist* 
ently  with  the  contract,  have  refused ; — he  might  have 
answered,  that  he  was  free  after  a  certain  hour  of  the 
day,  and  after  a  certain  time  on  Saturday.  The  work 
after  certain  hours  was  therefore  entirely  optional  on 
the  part  of  the  servant.  In  Rex  v.  Birmingham  (c), 
the  pauper  was  hired  for  a  year,  by  a  button  caster,  at 
Birmingham,  at  weekly  wages,  to  work  from  six  in  the 
morning  until  seven  at  night,  and  he  was  at  liberty  to 
make  as  much  over-work  as  he  chose.  Nothing  was 
said  respecting  Sundays,  but  during  the  service,  if  there 
was  any  thing  to  be  done  on  Sunday,  he  always  did  it. 

(a)  Anttf  vol.  i.  10;  1  Nev.  &  and  3  Dowl.  &  Ryl.  SSO. 
Mann.  21;  and  4  Barn.  &  Adol.  (c)  4  Mann.  &  Ryl.  691,  and 
916.  9  Barn,  (k  Cressw.  986 ;  9  Mann. 

(b)  9  Bam.  &  Crettw.  114»  &  Ryl.  Mag.  Ca.  402. 
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The  pauper  served  for  a  year,  and  did  over-work,  for        1835. 

which  he  was  paid  extra.     Upon  the  argument,  the  case       ^'^^>^^^^ 

<tf  Rex  V.  Byker  was  cited»  as  has  been  done  here ;  but  ^^ 

^yt^^9  J-  there  says  (a),  "  This  is  a  very  different  case  Inhabiianu  of 

,  Norton* 

from  Rex  v.  Bifker.     A  service  of  more  than  fourteen      Bavaht. 

kours  a  day  was  clearly  contemplated  there,  and  the 

Court  thought  that  the  time  was  mentioned  merely  as 

the  measure  of  wages;  that  the  contract  did  not  impose 

fly  limits  upon  what  might  reasonably  be  required  by 

die  master,  and  that  the  relation  of  master  and  servant 

sobsisted  during  the  whole  twenty-four  hours.     Here, 

the  stipulations  are,  that  the  servant  shall  receive  fixed 

wages ;  that  he  shall  work  from  six  in  the  morning  till 

seven  in  the  evening,  and  that  he  may  make  as  much 

Ofer-work  as  he  chooses.    But  he  could  not  have  been 

(nulled  to  make  any  over-work.     He  had  a  right  any 

ad  every  evening  to  say  to  his  master,  ''  I  have  worked 

lUrteen  hours  to-day,  and  I  will  work  no  more  till  to- 

Borrow.''    This  is  clearly  an  exception  in  the  contract, 

ttmitiiig  the  contract  of  the  master  over  the  servant  to 

thirteen  hours  a  day." 

Lord  Den  MAN,  C.  J. — I  think  it  impossible  for  us 
to  say  that  we  are  bouud  by  the  decision  of  the  ses* 
sions.  The  sessions  have  found  that  there  was  a  birth- 
settlement  in  the  appellant  parish,  and  a  subsequent  set- 
tlement by  hiring  and  service  in  the  respondent  parish, 
provided  this  Court  is  of  opinion  that  the  hiring  which 
they  have  stated  amounts  to  a  hiring  for  a  year.  The 
Court  is  therefore  bound  to  inquire  whether  it  is  such  a 
hiring  or  not. 

We  should  find  it  very  difiicult  to  reconcile  all  the 
cases  which  have  been  decided  as  to  exceptive  hirings. 
This  case  is,  however,  precisely  governed  by  Rex  v. 

(a)  4  Mann.  &  Ryl.  694. 
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1835.         Birmingham,  for  the  facts  are  quite  the  same.     Bay  ley, 

^"^^^^^      J,^  in  that  case,  distinguishes   it  from  Rex  v.  Byker, 

,;.  which  had    been  cited.      Here  the   master   asked  the 

Inhabitants  of  pauper  if  be  liked  to  work  for  a  twelvemonth,  and  of- 

NORTON-         *^        '^ 

Bavant.  fered  45.  a  week  to  work  ten  hours  a  day,  from  five 
o'clock  in  the  morning  till  six  in  the  evening,  and  to 
leave  off  in  the  middle  of  Saturday,  so  as  to  make  up 
the  ten  hours  a  day.  There  was  a  part  of  the  week 
during  which  the  pauper  was  not  bound  to  work  for 
his  master.  That  which  took  place  after  the  original 
agreement  forms  no  part  of  the  contract.  We  are 
pressed  with  the  authority  of  Rex  v.  Ossett-cum-GaW" 
thorpe{a).  In  that  case  we  did  not  intend  to  overrule 
Rex  V.  Birmingham: — on  the  contrary,  it  is  expressly 
mentioned  and  distinguished  in  the  judgments.  The 
distinction  between  the  two  cases,  is,  I  admit,  a  refined 
one,  and  one  of  our  learned  brothers (6)  thought  that  we 
were  wrong.  There,  however,  the  contract  certainly 
was  different  from  that  upon  which  the  question  turns 
here.  In  that  case  there  was  a  general  hiring  for  five 
years  stated,  and  then  followed  certain  arrangements  as 
to  the  amount  of  the  wages.  Here  the  actual  con- 
tract  of  hiring  itself  is  to  work  for  ten  hours  a  daj 
only.  Therefore,  without  interfering  with  any  of  the 
decisions  referred  to,  we  may  hold  that  this  is  an  excep* 
tive  hiring. 

LiTTLEDALE,  J.-— I  am  of  the  same  opinion. 

Patteson,  J. — I  also  am  of  the  same  opinion.  I 
do  not  think  that  the  sessions  can  be  said  to  have  found 
that  this  was  a  hiring  for  a  whole  year;  for  they  have 
asked  us  to  decide  whether  it  is  so  or  not.     We  distin- 

(a)  SuprH,  (/.)   Taunton,  J. 
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guish  between  Rex  v.  Birmingham  and  Rex  v.  Ossetl-        1835. 

cum-Gawthorpe.     In  that  latter  case   I  was  not  much       ^^^-^'^^ 

pressed  bj  Rex  v.  Birmingham,  but  was  more  so  by  Rex  v. 

T.  Frome-Selwood{a).     The  question,  whether  a  con-  ^"^]!Jo^^"^j,'  ^^ 

tract  of  hiring  is  exceptive  or  not,  depends  upon  whe-      Bavamt. 

thcr  over-work  is  optional  or  not,  on   the  part  of  the 

servant.     In  Rex  v.  Ossett-cum-Gawthorpe  it  was  noi 

optional.      We   all   agreed    there   as   to    the  principle, 

though  we  differed  as  to  the  facts.     Here  the  over-work 

is  optional. 

Coleridge,  J. — It  is  quite  trifling  to  say  that  there 
has  been  any  finding  by  the  sessions  which  can  prevent 
oar  going  into  the  inquiry  whether  this  is  an  exceptive 
hiring  or  not.  They  leave  the  question  entirely  open 
to  us. 

There  is,  no  doubt,  a  difficulty  in  reconciling  all  the 
cases  upon  this  subject,  but  at  the  same  time  there  is  no 
class  of  cases  in  settlement  law  on  which  the  principle 
h  better  settled.  The  difficulty  arises  from  the  courts 
having,  upon  the  same  facts  and  the  same  principles, 
come  to  different  conclusions.  It  would  have  been 
better  if  the  sessions  had  found,  upon  the  settled  prin- 
ciple, that  the  hiring  was  exceptive  or  complete  for  a 
year.  The  principle  being  settled,  is  it  possible  for 
any  one  who  reads  this  case,  without  referring  to  other 
decisions  upon  the  subject,  to  doubt  that  this  is  an  ex- 
ceptive hiring.  During  all  the  time  beyond  the  stipu- 
lated hours  the  pauper  was  his  own  master.  He  might 
have  gone  away,  and  have  worked  wherever  he  would. 
This  was  clearly  an  exceptive  hiring.  That  which  came 
after  the  original  contract  in  this  case,  shews  what  was 
the  understanding  of  the  parties.     A  distinction  was  then 

(a)  1  Baruw.  &  Adol.  207. 
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acknowledged  by  them  between  master's  time  and  ser- 


TheKiNo 


vant  8  time. 


V. 


Inhabitants  of 

NORTON- 

Bavamt. 


Order  of  Sessions  quashed. 


No  settlement 
is  gained  by 
the  execution 
of  an  office 
(e,  g.  that  of 
pihder,)  for  a 
town,  to  which 
the  party  is 
appointed  at 
a  court  held 
within  and 
for  a  manor, 
which  manor 
does  not  ex- 
tend over 
the  whole 
town,  and 
there  being  no 
special  custom 
warranting 
such  appoint- 
ment. 


The  King  v.  The  Inhabitants  of  St.  Mary, 

Newmarket. 

An  order,  whereby  John  Porter,  his  wife  and  children, 
were  removed  from  the  parish  of  Fordham,  Cambridge- 
shire, to  St.  Mary,  Newmarket,  Suffolk,  was  quashed, 
subject  to  the  following  case : 

The  pauper  never  gained  any  settlement  in  his  own 
right.  The  pauper's  father  being  settled  in  the  appel- 
lant parish,  went  to  reside  in  the  respondent  parish 
under  a  certificate;  and  whilst  so  residing,  served  there 
for  two  years  the  office  of  pinder,  to  which  be  was  ap- 
pointed at  a  court-baron,  held  for  the  manor  of  Ford- 
ham-Biggen,  on  5th  September,  1787;  the  appointment 
being  entered  on  the  court  rolls  in  the  following  words: 

"  And  lastly,  the  said  homage  did  elect  John  Porter 
pinder  for  the  town  of  Fordham,  for  the  year  ensuing, 
and  until  another  person  be  chosen  in  his  stead;  and 
the  said  John  Porter  came  into  court,  and  was  s^voni 
duly  to  execute  the  said  ofTice." 

The  first  entry  on  the  court-rolls  of  this  manor,  which 
can  be  found,  of  the  appointment  of  any  officer,  is  at  a 
court  baron,  held  1st  November,  l693.  From  that  pe- 
riod to  the  year  1810,  (when  the  parish  of  Fordham  was 
inclosed,)  there  were  four  courts-leet  with  courts-baron, 
and  a  great  majority  of  courts-baron  without  a  leet  (a), 

(a)    Qudtrtf   whether   an   ap-      public  officer,  even  for  the  manor 
pointment  at  a  court-baron  of  a      only,  could  be  supported  by  ens- 
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It  which  the  pinders  and  other  officers  of  the  manor        1835. 
were  appointed   and  sworn  in.      In   the  instances  of    Jj!^*^^^ 
courts-ieet  and  courts-baion  being  held  together,  (save  v. 

one,  where  the  pinder  was  appointed  by  the  homage  ^"g  *^^!i!™^'  ^^ 
only,)  the  pinder  and  other  officers  of  the  manor  were  Newmarket. 
elected  by  the  jury  of  the  leet. 

From  1739  to  1794  there  were  eight  consecutive 
coorts-baron,  at  which  certain  persons  were,  in  like  man- 
ner as  the  pauper's  father,  elected  pinders  by  the  homage 
tad  sworn  in,  and  there  is  not  one  instance  on  the  court 
rolls  of  any  such  appointment  at  a  court-leet,  held  as 
Mch  only.  There  are  in  all  five  manors  in  the  respond- 
tut  parish,  of  which  the  manor  of  Soham-and-Fordham 
is  the  most  extensive,  but  there  is  no  paramount  manor. 
Previously  to  the  inclosure  of  the  parish  there  were 
titfee  commons  in  the  manor  of  Ford  ham- Biggen,  over 
vbich  the  inhabitants  of  Fordham  had  common  rights. 
There  were  also  two  pounds;  one  belonging  to  the 
flianor  of  Fordham-Biggen,  the  other  to  the  manor  of 
Sobam-and-Ford  ham. 

The  question  is,  whether  the  pauper's  father  was  le- 
gally placed  in  the  office  of  pinder  under  the  above  ap- 
pointment, so  as  to  confer  upon  him  a  settlement  in  the 
respondent  parish. 

The  above  case  was,  in  pursuance  of  a  writ  of  certio- 
rari, transmitted  to  this  Court,  and  was,  by  an  order  of 
this  Court  on  5th  May,  1832,  sent  back  to  the  sessions, 
in  order  that  they  might  inquire  whether  the  town  of 
Fordham  was  co-extensive  with  the  parUh  of  Fordham, 
and  was  more  or  less  extensive  than  the  manor  of  Ford- 
ham^Biggen. 

torn;  md,  qn^rt^  whether  what  and  not  properly  a  court-baron^ 

is  here  called  a  court-baroti  may  which  is  the  freeholders'  court? 

not  hare  been  a  customary  court.  See  5  Mann.  &  Rjl.  143  (a), 
viz.  the  court  of  the  copyholders, 
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1835.  -Ancl  at  the  Court  of  Quarter  Sessions^  held  6th  April^ 

""■^"^^^       1833,  the  said  Court  found  that  the  town  of  Fordham 

^  was  co-extensive  with  the  parish  of  Fordham,  and  was 

Inhabitants  of  more   extensive  than    the   manor  of  Fordham-Biggen. 

St.  Mart,       a    j   •  /»         >  • 

Newmarket.  -And  it  confirmed  the  said  order  of  removal. 

liiggs  Andrews,  in  support  of  the  order  of  sessions. 
The  Courty  on  a  former  occasion,  said  that  if  the  town 
of  Fordham  were  co-extensive  with  the  parish  of  Ford- 
ham,  and  were  more  extensive  than  the  manor  of  Ford- 
ham-Biggen, the  appointment  of  the  pauper's  father 
would  clearly  be  bad ;  and,  because  these  facts  were  not 
sufficiently  stated  in  the  case,  it  was  sent  back  to  be  re- 
stated. The  homage,  at  a  court-baron  of  one  manor^ 
cannot  legally  appoint  a  pinder  for  a  parish  or  town,  in 
which  there  are  contained  several  other  independent 
manors.  Indeed,  there  appears  to  be  no  authority  to 
shew,  that  a  court-baron  can  appoint  any  officer  what- 
ever. An  office  must  be  derived  immediately  or  me- 
diately from  the  crown.  Therefore,  though  a  court^eet 
may  appoint  an  officer,  a  court- baron  may  not  do  so. 
If  a  pinder  be  an  officer,  he  cannot,  therefore,  legally 
be  appointed  at  a  court-baron;  if  he  be  not,  then  a 
party  can  gain  no  settlement  in  respect  of  his  perform- 
ance of  his  duties  as  such  officer.  A  pinder,  especially 
where  appointed  at  a  court-baron  (which  is  a  private 
Court),  is,  at  all  events,  not  a  "  public  annual  officer  in 
a  parish^''  within  3  W.  Sf  M,  c.  11,  s.  6,  and  9  &  10 
W.  3,  c.  11  (a). 

Lord  DenmAxN,  C.J. — Mr.  Kelly,  can  you  maintain 

(a)   The  3    W.   4*  Af.  c.  11,  applies   specially  to  certificated 

speaks  of"  ajpt/6/ic  annual  officer  persons,  the  word   "public*'  is 

or  charge  in  any  town  or  parish  ;*'  omitted, 
but  in  9  &  10  W.  3,  c.  11,  which 
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this  position,  that  the  homage  of  one  manor  can  appoint 

a  pinder  for  a  parish  containing  several  other  manors  i         j^^^  Kiko 

V. 

ri«rj.  txo.»  \       rm  m  Inhabitants  of 

r.  Keliy  and  ./.  Smith,  contra.     There   may  be  a     St.  Mart, 

custom  to  that  effect,  and  such  a  custom  would  be  good.  Newmarket. 
No  sach  custom  is  slated,  but  the  existence  of  such  a 
custom  may  be  collected  from  the  facts  which  are 
itited  in  this  case.  It  should  have  been  left  to  the 
KMions  to  find  whether  there  was  a  custom,  or  not.  It 
is  priyed  that  .the  case  may  again  be  sent  back  to  the 
MMionSv  in  order  that  this  point  may  be  ascertained. 
[Lord  Denman,  C.  J.  It  is  clear  that  the  Court,  on  the 
fenner  occasion,  thought  the  facts  which  have  now  been 
found,  upon  sending  back  the  case  to  be  restated,  would 
be  decisive  of  the  case ;  and  we  think  so  too.  It  is  a 
great  pity  that  it  was  not  then  conditionally  decided.] 
It  must  be  admitted  that,  unless  there  be  a  custom  to 
warrant  it,  the  appointment  is  illegal.  [Lord  DeU" 
9um,  C.  J.  I  admit  that  it  is  not  necessary  that  a  man 
Bhoald  be  appointed  to  an  office  extending  over  the 
whole  parish,  but  if  he  be  appointed  to  the  whole  pa- 
rish, he  must  shew  that  he  has  been  legally  appointed 
to  the  whole  parish.] 

Per  Curiam. 

Order  of  Sessions  confirmed  (a). 


(a)  And  see  Scrifren,  Copyh.  Sd  ed,  867. 
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SoADY  V.  Wilson. 

AU  persons  XRGSPASS,  by  the  clerk  of  the  roioutes  to  the  eom- 
r'^deri^s'anv  """"^"ers  for  auditing  the  public  accounts,  against  a 
advantage  bailiff  to  the  commissioners  of  sewers  for  the  city  and 
oft^hecommis-  liberty  of  Westminster  and  part  of  the  county  of  Mid- 
8ioner»ofsew-  jjesex,  for  taking  and  distreining  a  table.     P|ea:  the 

ere,  may  be 

assessed  to  the  general  issue. 

sewere-rate  in       rpj^^  ^^^^  ^.^^  j^^^  brought  to  trial,  but  after  issue 

respect  of  tnAt 

property.         joined,  the  parties,  by  consent  and   by  order  of  Uttk' 

perty"draincd  dak,i.f  stated  the  following  case,  for  the  opinioQ  of  thii 

by  sewers  and  Court,  and  agreed  that  a  judgment  should  be  entered 

na7ly  made  foi*  the  plaintiff  or  for  the  defendant,  by  confession  or 

and  always  jjy  nolle  prosequi,  iiumediately  after  the  decision  of  the 

pereons  inde-  case,  or  otherwise,  as  the  Court  might  think  fit. 

pendent  of  the  r^^^  ^^^  ^f  ^j^^  commissioners  for  auditing  public 

commissioners  ^  r 

of  sewera,  and  accounts  is  in  the   eastern  wing  of  Somerset  HousCf 
immedmte^       which  is  in  the  parish  of  Saint  Mary-le-Strand,  in  the 
benefit  from      city  and  liberty  of  Westminster,  and  in  the  district  of  the 
such  commis-  eastern  division  of  the  Westminster  Sewers, 
sionere,  may         g    ,5  Q^^^  3  ^  33   g^  jg,  Somerset  House,  with  all 

be  assessed  by  / 

reason  of  the'  its  rights,  members,  &c.  was  declared  to  be  vested  in 
and^^vantag^^  ^**  Majesty,  His  heirs  and  successors,  free  from  all 
resulting  from  incumbrances  whatever,  for  the  purpose  of  erecting  and 
becoming  establishing   within    the   same    (amongst   other  public 

thereby  acces-  offices  in  the  said  act  enumerated)  the  oifice  of  auditors 
sible,  and  of  .  /  u/         j 

its  approach-    of  the  imprest, 
ing  and  neigh- 
bouring public  ways  being  properly  drained  and  cleansed. 

Held,  that  apartments  in  Somerset  House,  appropriated  to  the  office  of  the  com- 
missioneis  for  auditing  the  public  accounts,  are  ratable  by  the  commissioners  of 
sewers  for  the  city  and  liberty  of  Westminster,  and  parts  of  Middlesex,  althoi^ 
Somerset  House  is  declared  by  act  of  parliament  to  be  vested  in  the  crown,  free 
from  all  incumbrances,  for  the  purpose  of  establishing  within  the  same  that  amongst 
other  public  offices. 

By  52  Geo.  3,  c.  xlviii.  s.  7,  all  persons  are  liable  to  be  rated  to  the  sewers-ratSi 
as  occupiers  of  premises  ratable  thereto,  who  are  de  facto  rated  in  respect  of  sach 
premises  to  the  poor-rates  of  the  parishes  to  which  that  act  applies. 
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By  £5  Geo.  3,  c.  52,  the  office  of  auditors  of  the  im- 
prest was  determined,  and  the  office  of  the  commis- 
sioners for  auditing  the  public  accounts  was  established* 
in  its  place.  The  plaintiff  is  the  principal  clerk  to  the 
nmmisUoners  in  that  office. 

Neither  the  commissioners  for  auditing  the  public 
iccounts,  nor  the  plaintiff,  reside  in  the  audit  office,  nor 
is  there  any  room  or  place  in  the  said  office  fitted  up  for 
tbe  purpose  of  residing  or  dwelling  therein.  The  at- 
tendance of  the  commissioners  and  of  the  plaintiff  at 
such  office,  is  only  from  ten  o'clock  to  four,  for  the  pur- 
pose of  discharging  the  duties  of  their  respective  offices* 
The  persons  who  sleep  on  the  premises  appropriated  to 
the  office  of  the  said  commissioners,  are  the  office- 
keeper  and  one  of  the  messengers  attached  to  the  offjce, 
who  inhabit  three  sitting-rooms,  five  bed-rooms,  two 
titchens  and  offices,  two  pantries,  a  small  passage-room, 
a  beer-cellar,  and  a  wash-house.  The  commissioners, 
tbe  plaintiff,  and  the  messenger,  are  paid  by  salaries ; 
but  no  deduction  is  made  from  the  salary  of  the  com- 
missioners or  of  the  plaintiff,  in  respect  of  the  use 
made  by  them  of  the  said  office,  nor  from  the  salary  of 
the  said  messenger  in  respect  of  bis  sleeping  therein« 
Tbe  case  then  set  out  the  statute  of  sewers,  23  Hen.  8, 
c  5,  s.  3  and  s.  9  {u),  and  the  statute  3  &  4  Edw.  6, 
c  8  (6). 
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(a)  The  statute  of  sewers,  (93 
Bm.  8,  c.  5,)  reciting  **  that  great 
iunages  and  losses  have  hap- 
pened in  divers  parts  of  the 
teaJoi,  as  well  by  reason  of  the 
ootrageoos  flowing,  surges,  and 
coarse  of  the  sea,  in  and  upon 
BMrsh- grounds  &c.  heretofore 
woo  and  made  profitable,  as 
also  by  occasion  of  land-waters 
and  odier  outrageotis  springs,  in 


and  upon  meadows,  pastures, 
and  other  low  grounds,  adjoining 
to  rivers,  floods,  and  other  wa- 
tercourses, and  over  that  by  and 
through  mills,  mill-dams,  wears, 
fish-garths,  kedells,  gores,  gotes, 
floodgates,  locks,  and  other  im- 
pediments in  and  upon  the  same 
rivers  and  watercourses,"  autho- 
rizes (sect.  ])  the  directing  of 
commissions   of  sewers   in    all 


1885. 
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Under  Somerset  House  there  are  draius  and  sewers, 
originally  made  by  the  authority  of  His  Majesty's  Board 


parts  of  the  kingdom,  from  time 
to  time,  where  and  when  need 
shall  require,  according  to  the 
form  given  in  sect.  S  of  the  act. 
Commissioners  are  to  be  assigned 
to  be  justices  to  survey  the  walls, 
streams,  ditches,  banks,  gutters, 
sewers,  goles,  calcies,  bridges, 
trenches,  mills,  mill-dams,  flood* 
gates,  ponds,  locks,  hebbing- wears 
and  other  impediments,  lets,  and 
annoyances,  and  the  same  to 
cause  to  be  made,  corrected,  re- 
paired, amended,  put  down,  or 
reformed,  as  the  case  shall  re- 
quire, at  their  discretions ; — and 
also  to  depute  and  assign  keep- 
ers, bailiffs,  surve}'ors,  collectors, 
expenditors,  and  other  officers, 
for  the  safety,  conservation,  repa- 
ration, reformation,  and  making 
of  tlie  premises,  and  to  hear  the 
account  of  the  collectors  and 
other  ministers  of  and  for  the 
receipt,  and  laying  out  of  the 
money  that  shall  be  levied  and 
paid  in  and  about  the  making 
&c.  of  the  said  scwci'S,  &c.,  to 
distrain  for  the  arrearages  of 
every  such  collection,  tax,  and 
atseUf  as  often  as  shall  be  expe- 
dient, or  otherwise  to  punish  the 
debtors  and  detainers  of  the 
same  by  flnes  &c.'' 

Section  9  provides,  **  that  the 
same  laws,  ordinances,  and  de- 
crees to  be  made  and  ordained 
by  the  said  commissioners,  or 
six  of  them,  by  authority  of  the 
said  commission,  shall  bind  as 
well  tfie  landt,  lenementSf   and 


hereditaments  of  the  king,  our 
sovereign  lordy  as  all  and  every 
other  person  and  penons^  and 
their  heirs,  for  such  their  interest 
as  they  shall  fortune  to  bare  or 
may  have  in  any  lands,  tene- 
ments, or  hereditaments,  or  other 
casual  profit,  advantage,  or  cant- 
modity,  wJuUsoever  they  be,  where- 
unto  the  said  laws,  ordinances 
and  decrees  shall  in  any  wise 
extend,  according  to  the  true 
purport,  meaning  and  intent  of 
the  same  laws." 

(b)  And  by  3  &  4  Edw.  6,  c.  8, 
it  is  enacted,  that  the  act  of  23 
Hen,  8  shall  continue  in  force, 
to  be  observed  and  kept  for  ever, 
in  such  manner  and  form  as  shall 
and  may  stand  with  the  sequel 
and  additions  thereinafter  men- 
tioned. 

Sect.  2  enacts,  ^'  that  all  sums 
of  money  thereafter  to  be  rated 
and  taxed  by  virtue  of  such  com* 
mission  of  sewers,  upon  any  of 
the  lands,  tenements,  or  heredi- 
taments of  the  king,  his  heirs  or 
successors,  for  any  manner  of 
thing  or  things  concerning  the 
articles  of  the  said  commission 
of  sewers,  shall  be  gathered  and 
levied  by  distress  or  otherwise, 
in  like  manner  and  form  as  shall 
or  may  be  done  in  the  lands  &c 
of  any  other  person.  And  that 
all  bills  of  acquittance^  signed 
with  the  hand  or  hands  of  such 
collector  or  receiver  as  shall 
have  the  collection  thereof,  by 
the  appointment  of  the  said  coos- 
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c/  Works,  and  at  the  public  expense,  which  drains  and 
sewers  are  still  under  the  management  and  control  of  the 
said  Board,  and  are  cleansed,  repaired,  and  maintained 
at  the  public  expense.  The  drains  and  sewers  under 
the  east  wing  of  Somerset  House  communicate  with 
the  above  drains  and  sewers,  and  form  part  thereof,  and 
ire  west  of  the  city  of  London,  and  fall  into  the  River 
Thames. 

The  case   then  set  out  the  3  Jac*  1,  c.  14(a),  and 
the  2  WUl.  Sf  Mary,  sess.  2,  c.  8,  s.  14(i). 
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missioners,  or  six  of  them,  shall 
be  «s  well  a  sufficient  dischurge 
to  the  tenants,  farmers,  and  oc- 
cupiers of  the  same  grounds,  so 
to  le  charged  for  the  said  sum 
wherewith  their  grounds  shall  be 
so  charged,  as  also  sufficient 
wtrmnt  to  all  and  every  the  re« 
ceivers,  auditors,  and  other  what- 
soever officer  orj officers  of  our 
said  sovereign  lord  the  king,  his 
heirs  and  successors,  for  the  al- 
lowance to  such  tenant,  farmer, 
or  occupier,  for  the  same." 

(o)  Whereby  it  is  enacted, 
(sect. 9y)  ''that the  wa!ls,  ditches, 
banks,  gutters!,  sewers,  gotes, 
causeys,  bridges,  streams,  and 
watercourses,  within  the  limits 
of  two  miles  of  and  from  the  city 
of  London,  which  waters  have 
their  course  and  fall  into  the 
river  of  Thames,  shall  frorti 
henceforth  be,  to  all  intents, 
constructions  and  purposes,  as 
fully  subject  to  the  commission 
of  sewers,  and  to  nil  the  statutes 
made  for  sewers,  and  to  all  pe- 
nalties in  the  same  statutes,  and 
in  every  of  them  contained,  as  if 
the  tame  places  near  to  the  said 


city  of  London  had  been  particu- 
larly named  in  the  said  statute 
of  sewers,  or  that  therein  the 
water  had  ebbed  and  flowed, 
and  therein  free  passage  with 
boats  and  barges  to  the  sea  had 
been  heretofore  used. 

(b)  Whereby  it  is  enacted, 
**  that  nil  new  tewcrt  at  any  time 
since  12  Car,  S,  made  in  any  of 
the  said  parishes,  (within  tlie  city 
and  liberty  of  Westminster,  and 
certain  other  parishes,)  shall  be 
henceforth  subject  to  the  com- 
mission of  sewers,  and  to  the 
laws  and  statutes  made  for  sew- 
ers, as  fully  to  all  intents  and 
purposes,  as  if  such  sewers,  nnks 
and  vauUSf  had  been  expressly 
mentioned  in  the  said  statutes 
of  sewers,  to  be  under  the  survey 
of  the  said  commissioners ;  and 
the  commissioners  of  sewers  for 
the  time  being,  within  the  limits 
of  their  respective  commission, 
shall  have  power  and  authority, 
by  virtue  of  this  act,  to  alter, 
amend,  cleanse,  and  scour  such 
new  sewers,  tinks  and  vaulit,  and 
to  order  and  direct  the  making 
of  any  other  new  vaults  and  sew^ 


1835. 
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By  47  Geo.  3,  sess.  1,  c.  vii.  after  reciting  the  above 
acts  of  James  and  1  8c  2  Will.  ^  Mary,  it  is  enacted, 
"  that  ail  sewers,  west  of  the  city  of  London,  extending 
to  and  including  a  certain  watercourse,  part  of  which 
divides  the  parishes  of  Chelsea  and  Fulham,  and  in- 
cluding the  several  parishes  within  the  city  and  liberty 
of  Westminster,  and  the  precincts  of  the  same,  west  of 
and  extending  to  Temple  Bar,  and  also  including  cep> 
tain  other  parishes  out  of  the  city  and  liberty  of  West- 
minster, and  all  sewers  and  drains  communicating  with 
the  same  watercourses,  or  with  any  of  the  ancient  sewers 
comprised  within  the  limits  prescribed  by  the  act  of 
3  Jac.  1,  or  with  any  of  the  sewers  mentioned  or  com- 
prised in  the  said  act  of  2  W.  6^  M.,  which  sewers  and 
waters  have  their  course  and  fall  into  the  River  Thames, 
shall  from  henceforth  be,  to  all  intents,  constructions 
and  purposes,  as  fully  subject  to  the  commission  of 
sewers  for  the  city  and  liberty  of  Westminster,  and  part 
of  the  county  of  Middlesex,  and  to  all  the  statutes  made 
for  sewers,  and  to  all  penalties  and  provisions  in  the 
same  statutes,  and  in  every  of  them  contained;  and  that 
the  same  commissioners  and  their  officers,  and  all  per- 
sons acting  by  their  authority,  shall  have  the  same  pow- 
ers, authorities,  remedies,  jurisdiction,  &c.,  as  if  the 
said  several  parishes  had  been  particularly  named  and 
described  in  the  several  statutes  of  sewers,  or  that 
therein  the  water  had  ebbed  and  flowed,  and  therein  free 
passage  with  boats  and  barges  to  the  sea  had  been 
theretofore  used." 

There  is  a  common  sewer  running  through  the  square 
at  Somerset  House  and  running  under  Somerset  House, 


ers,  and  to  cut  into  any  drain  or 
sewer  alread}^  made,  and  to  alter 
and  take  away  any  nuisances  in 
the  same,  and  to  niter  or  take 


away  any  cross  gutter  or  chan- 
nels in  all  or  any  of  the  streets 
or  lanes  in  the  parishes  afore- 
said.* 
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which  was  made  and  is  cleansed,  repaired  and  main-  1835. 
tained,  by  the  commissioners  of  sewers  for  the  city  and 
liberty  of  Westminster;  but  the  drains  and  sewers  under 
the  eastern  wing  aforetaid  do  not  communicate  there- 
with^ nor  do  any  of  the  drains  and  sewers  stated  above 
to  have  been  made,  and  to  be  still  cleansed,  repaired 
ttid  maintained  by,  and  to  be  under  the  management 
ind  control  of,  His  Majesty's  Board  of  Works,  so  that 
the  buildings  ot  Somerset  House  derive  no  immediate 
benefit  from  the  said  drain  or  sewer  of  the  commissioners 
(f  sewers,  except  the  general  benefit  and  advantage  of 
being  accessible,  and  of  its  approaches  and  neighbouring 
public  ways  being  properly  drained  and  cleansed. 

The  office  of  the  commissioners  for  auditing  public 
accounts  has  not  heretofore  been  rated  to  any  sewers- 
ntes^  nor  has  nor  have  any  person  or  persons,  till  the 
nte  hereinafter  mentioned,  been  rated  in  respect  thereof. 

The  commissioners  of  sewers  made  a  rate  in  which 
die  plaintiff  is  rated,  in  respect  of  the  Audit  Office,  in 
the  several  sums  of  ]|/«  lis.  6d.  and  21.  125.,  upon  a 
rental  of  463/.  and  104/. 

By  52  Geo.  3,  c.  xlviii.  s.  7>  after  reciting  that  great 
difficulty  had  arisen  to  the  commissioners  of  sewers  for 
the  Kmits  aforesaid,  in  laying  an  equal  rate  from  time  to 
time  upon  the  several  inhabitants  within  the  limits  of 
the  said  commissioners,  occasioned  by  their  not  being 
tuthorized,  under  any  of  the  statutes  now  in  force  con** 
ceming  sewers,  to  call  for  and  inspect  the  poor-rates  of 
the  several  parishes  within  the  limits  aforesaid,  it  is 
enacted,  ''  that  it  shall  be  lawful  for  the  said  commis- 
sioners of  sewers,  for  th6  limits  aforesaid,  from  time  to 
time,  as  the  said  commissioners  shall  see  occasion,  by  an 
order  in  writing,  to  direct  the  clerk  for  the  time  being  of 
die  said  commissioners.  Or  any  other  person  on  their 
behalf,  to  inspect  or  take  a  copy  of  the  last  rate  or 
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assessment  for  the  relief  of  the  poor  of  any  parish  or 
parishes  within  the  jurisdiction  of  the  said  commissioners 
of  sewers,  and  on  production  of  such  order  by  the  clerk 
of  the  said  commissioners,  or  other  person  as  aforesaid, 
to  the  person  entrusted  with  the  custody  of  the  several 
rates  aforesaid,  such  person  shall  produce  the  same 
forthwith  to  the  said  clerk,  and  permit  him  to  inspect 
and  take  a  copy  thereof  from  time  to  time,  or  otherwise 
shall  furnish,  with  all  convenient  speed,  to  the  clerk  of 
the  said  commissioners  for  the  time  being,  a  true  copy 
of  the  book  of  rates  of  such  parish  or  parishes  as  afore- 
said, in  order  to  enable  the  said  commissioners  of  sewers 
to  lay  an  equal  rate  or  assessment  on  the  several  inhabit- 
ants within  the  limits  of  the  said  commissioners,  or  any 
portion  thereof." 

The  commissioners  of  sewers,  by  the  last-above-re* 
cited  act,  inspected  the  rate-books  of  the  said  parish  of 
Saint  Mary-le-Strand,  and  the  plaintiff  is  therein  rated 
for  the  relief  of  the  poor  of  the  said  parish,  in  respect  of 
the  said  premises,  at  the  yearly  rental  before  mentioned. 

The  several  sums  of  11/.  11 5. 6d,  and  2/.  Ids.,  assessed 
by  the  commissioners  of  sewers  as  aforesaid,  were  duly 
demanded  of  the  plaintiff,  and  he  thereupon  refused  to 
pay  the  same,  whereupon  by  a  warrant  under  the  hands 
and  seals  of  six  of  the  commissioners  of  sewers  for  the 
city  and  liberty  of  Westminster,  directed  to  the  defend- 
ant, he  was  authorized  and  required  to  levy  by  distress 
and  sale  of  the  goods  of  the  several  persons  mentioned 
in  a  certain  schedule  annexed  to  the  said  warrant,  or  of 
any  other  occupiers  of  the  premises  mentioned  in  the 
said  schedule,  opposite  to  their  respective  names,  the 
several  and  respective  sums  placed  against  their  names 
in  the  said  schedule,  being  so  much  taxed  or  assessed 
upon  the  said  premises,  for  and  towards  cleansing,  re* 
pairing,  or  maintaining  certain  common  sewers,  within 
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the  district  called  the  Eastern  Division  of  the  Westmin- 
ster Sewers. 

Under  the  authority  of  the  said  warrant,  the  defendant 
took  and  distreined  the  table  mentioned  in  the  declara- 
tioo,  whichy  at  the  time  of  taking  thereof,  was  in  the 
possession  of  the  plaintiff. 

By  7  Ann.  c.  10,  s.  3,  it  is  enacted  and  declared,  "  that 
it  shall  and  may  be  lawful  to  and  for  the  commissioners 
of  sewers,  or  any  six  or  more  of  them,  by  warrant  under 
their  hands  and  seals,  to  give  authority  to  any  person  or 
persons  to  levy  the  sums  of  money  by  them  from  time 
to  time  to  be  assessed  or  taxed,  upon  the  lands,  mea- 
dows, marshes,  or  grounds,  liable  or  chargeable  with, 
any  sesses,  taxes,  impositions  or  charges,  by  authority  of 
the  commission,  by  distress  and  sale  of  the  goods  of 
rach  person  or  persons  that  shall  not  pay,  or  shall  refuse 
to  pay  the  same. 

If  upon  this  statement  of  facts  the  Court  shall  be  of 
opinion  that  the  oflSces  of  the  said  commissioners  for 
auditing  the  public  accounts  are  liable  to  be  assessed  to 
the  said  rate,  and  that  the  said  commissioners,  or  the 
plaintiff,  are  or  is  liable  to  be  assessed  thereto,  as  the 
occupiers  or  occupier  of.  the  said  office,  then  the  judg- 
ment is  to  be  entered  for  the  defendant,  otherwise  for 
the  plaintiff. 
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This  case  was  argued  in  Hilary  term,  1835,  by  Rogers, 
for  the  plaintiff,  who  cited  the  following  authorities. 
The  case  of  The  Isle  of  Ely  (a),  Rooke's  case{b),  Callis's 
Reading  on  the  Statute  oj  Sewers  (c),  Stafford  v.  Ham- 
ston  (rf),  Dore  v.  Gray  (e).  Masters  v.  Scroggs  (/),  Rex 


(m)  10  Co.  Rep.  141. 
(6)  5  Co.  Rep.  99, 100. 
{e)  P.  131,  ed.  1810. 


{d)  2  Bro.  &  Bingh.  691. 

(e)  2  T.  R.  358. 

(/)  8  Maule  &  Selw.  447. 
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V.  Commissioners  of  Sewers  for  the  Tower  Hamlets  {a), 
Netherton  v.  Ward{b),  Holford  v.  Copeland{c). 

Blackburn  argued  for  the  defendant. 
The  arguments  have  been  omitted,  as  thej  are  fully 
noticed  in  the  judgment  of  the  Court. 

Lord  DsKSfAN,  C.J.,  In  the  course  of  this  term,  de- 
livered the  judgment  of  the  Court,  as  follows : 

This  was  an  action  of  trespass,  for  the  purpose  of 
trying  the  validity  of  a  sewerS'-rate,  imposed  on  the 
plaintiff  as  occupier  of  the  Audit  OflSce,  in  the  eastern 
'wifig  of  Somerset  House.  The  plaintiff  contended  that 
such  rate  was  improperly  imposed  on  him  as  occupier, 
even  if  it  could  be  imposed  at  all  in  respect  of  that  lia- 
bility, but  that  also  he  dented.  A  case  Was  agreed 
upon,  stating  the  particulars  from  which  the  plaintiff's 
occupation  was  inferred  by  the  defendant.  On  the  effect 
of  them  we  do  not  find  it  necessary  to  give  any  opinion, 
because  the  32  Oeo.  S  gives  the  power  to  rate  those  per^ 
sons  as  occupiers,  who  are  de  facto  assessed  to  the 
poor-rate,  and  the  plaintiff  filling  the  latter  character 
with  respect  to  the  premises^  is  clothed  with  the  formc^r 
by  the  statute  referred  to. 

We  are  therefore  to  decide  whether  the  occupier  of 
the  audit  office  is  liable  to  be  rated  to  the  sewers  in  re- 
spect of  that  occupation.  The  facts  on  this  point  were 
these — that  under  Somerset  Honse  are  drains  and  sew-' 
ers,  originally  made  by,  and  still  nnder  the  mMagement 
iind  control  of,  the  Board  of  Works,  at  the  public  ex- 
pense} that  the  drains  and  sewers  under  the  eastern 
wing  communicate  with  these  and  form  part  thereof; 


(a)  4  Mann.  &  Ryl.  865 ;  S.C. 
9  Bam.  &  Cressw.  517. 


(6)  d  Barn.  &  Alders.  31. 
(c)  3  Bos.  Sc  Pull.  Ug. 
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that  the;  are  west  of  London,  and  fall  into  the  Thames ; 
that  there  is  a  common  sewer  running  through  the  square 
of  Somerset  House,  and  under  Somerset  House,  which 
was  made  and  is  repaired  by  the  commissioners  of  sewers 
for  Westminster,  but  the  drains  and  sewers  under  the 
eastern  wing  do  not  communicate  therewith,  nor  do  the 
buildings  of  Somerset  House  derive  any  immediate 
benefit  therefrom,  except  the  general  benefit  and  advan- 
tige  of  being  accessible,  and  of  its  approaching  and 
neighbouring  public  ways  being  properly  drained  and 
cleansed. 

Though  numerous  cases  were  cited  in  the  argument^ 
Crom  The  hie  of  Ely  case  to  Rex  v.  Commissioners  of 
Tourer  Hamlets,  the  doctrine  laid  down  in  them  all  is 
loifonn  and  undisputed,  as  applicable  to  the  present 
{aestion.  It  rests  on  the  principle  that  every  one  whose 
property  derives  benefit  from  the  works  of  the  commis- 
noQ,  may  be  assessed  to  the  rates  they  impose*  The 
benefit  is  not  required  to  be  immediate,  nor  do  the  cases, 
or  the  commission  itself,  or  the  statutes,  say  any  thing 
of  the  nature  or  amount  of  the  benefit.  Possibly  that 
benefit  may  be  so  extremely  small,  that  a  jury  would  not 
have  found  the  fact  stated  in  the  case.  But  on  the 
other  hand,  the  kind  of  benefit  may  be  of  high  valaef 
as  if  a  house  were  inaccessible  because  surrounded  bj 
amraliea,  and  the  works  of  sewage  bad  made  those 
marshes  hard  and  passable.  The  case  does  not  efen 
state  that  the  amount  of  rate  does  not  bear  a  just  pro* 
portion  to  the  extent  of  benefit.  This  may  possibly  be 
immaterial;  for  if  the  commissioners  have  jurisdiction, 
this  Court  will  not,  in  an  action  of  trespass  for  lefying 
the  rates,  inquire  whether  they  have  correctly  exercised 
their  judgment.  But  as  the  jurisdiction  results  from 
the  fact  of  benefit  being  derived,  and  the  case  expressly 
states  that  some  benefit  was  derived,  we  think  ourselves 
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SOADT 

Wiuoa. 
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18S5.        bound  by  the  statement  to  say,  that  the  defendant  had 
authority  to  levy  the  rate,  and  that  he  is  consequently 


SOADY 

V.  entitled  to  our  judgment, 

Wilson. 


Judgment  for  the  defendant. 


The  King  v.  Rev.  John  Neale,  Clerk. 
Whereavicar,  JR.  y.  RICHARDS,  In  last  Hilary  term,  obtained  a 

aflersaromons  •      t*         »   i      %t     .  t       • 

to  the  parish     rule,  calling  upon  the  Rev,  John  Neale,  clerk,  vicar  of 

andVnsw"*"^  Staverton-cum-Boddington,  in  the  county  of  Gloucester, 
charge  of  in-  to  shew  cause  why  a  mandamus  should  not  issue,  com* 
amofes  him      nianding  him  to  restore  George  Bowles  to  the  office  of 

opon  insuf-  parish  clerk  and  sexton  of  the  said  parish,  and  why  be 
ficient  evir  i       ,  .  ,  -  ,  .  ... 

dence  of  the      should  not  pay  the  costs  of  this  application. 

intoxication.         Bowks  had  been  charged  by  Mr,  "Neale  with  divers 

the  Courc  will  ...  ^         j 

issue  a  man-     acts  of  intoxication,  and  was  summoned  to  attend  before 

ilTthe'^al'"  him  to  answer  the  charge.  He  did  not,  however,  attend, 
to  restore  the    and  evidence  was  given  by  a  gentleman,  who  stated,  thit 

clerk 

Qiutre  whe-  ^^  ^^^  occasion  of  a  marriage,  Bowles,  being  in  attend- 

ther  it  would  gnce  in  the  church,  appeared  to  be  fresh  in  liquor,  and 
be  sufficient  .  .  . 

ground  to         unfit  to  perform  the  service  with  decorum.     Upon  this 

amove  a  clerk,  evidence  the  vicar  amoved  Bowks  from  his  office, 
that  amongst 

his  neighbours  Contradictory  affidavits  respecting  the  general  conduct 

riniHi"^^    ^f  Bowles  were  sworn, 
nous  as  a 

drunkard, 

q£  particular         Sir  W.  Folktt  and  W,  H.  Watson  now  shewed  causes 

actsofintoxi-  The  vicar  possessed  the  power  of  amotion,  after  sum- 

caUon  and  *  *^ 

indecorum.       mons  of  the  party  and  reasonable  cause  shewn.     Here^ 

,4ss£  1-  ™  •  —"'. "  p«"«—  of  -k""  "■«  p'"y 

relied  on,  the 

intoxicaUOQ  and  consequent  incapacity  of  the  clerk  to  perform  tlie  duties  of  his 

office,  when  required  to  do  so,  should,  at  all  events,  be  distinctly  proved. 
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might  have  attended,  but  as  he  neglected  to  do  so,  the        18S5. 
efidence  was  all  one  way.     Intoxication  is  clearly  suf-      *^^^^^^ 
ficient  cause  for  amotion.     The  vicar  was  himself  the  9. 

judge  of  the  sufficiency  of  the  evidence  to  support  the  Nealb,  clerk, 
charge  of  intoxication. 

Maule,  contri.  There  can  be  no  doubt  that  the 
summons  was  a  necessary  step ;  Observation  of  Fortes^ 
cue,  J.,  in  Rex  v.  Chancellor,  t^c.  of  University  of  Cam* 
bridge  {a).  This  Court  has  a  right  to  review  the  vicar's 
decision  upon  the  evidence,  and  it  must  be  shewn  that 
the  cause  of  amotion  was  substantial,  and  did  not  con- 
sist of  mere  slight  acts  of  indecorum  or  neglect.  In 
Bex  V.  Warren  (&)  it  was  held,  that  if  a  parish  clerk^ 
though  appointed  by  a  'minister,  be  removed  by  him 
without  a  sufficient  cause,  a  mandamus  will  lie  to  re- 
itore  him.  Lord  Mansfield^  C.  J.,  said  in  that  case, 
**  Though  a  minister  may  have  power  of  removing  him 
upon  a  good  and  sufficient  cause,  he  can  never  be  the 
sole  judge,  and  remove  him  ad  libitum,  without  being 
subject  to  the  control  of  this  Court.**  And  jiston,  J., 
said,  "  As  long  as  the  clerk  behaves  himself  well,  he  has 
good  right  and  title  to  continue  in  his  office.  Therefore, 
if  the  clergyman  has  any  just  cause  of  removing  him,  he 
should  state  it  to  the  Court."  Afterwards,  the  Court, 
apon  reading  affidavits  which  stated  that  the  clerk  had 
become  bankrupt  and  had  not  obtained  his  certificate ; 
that  he  had  been  guilty  of  many  omissions  in  the  regis- 
ter, was  actually  in  prison  at  the  time  of  his  removal, 
and  had  appointed  a  deputy  who  was  totally  unfit  for 
bis  office,  the  Court  said,  "  There  is  no  sufficient  reason 
assigned  in  the  affidavits  that  have  been  read,  upon 
which   the  Court  can  exercise  their  judgment,  nor  is 

(a)  1  Strange,  566.  (b)  t  Cowpcr,  870. 
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18S5.        there  any  instance  produced  of  any  misbehaviour  of 

^^^^^      consequence.    Therefore  the  rule  for  a  mandamus  must 

«.  be  made  absolute."    In  the  Reports  of  the  Admiraltj 

NsALEy  clerL   Court,  temp,  liord  Sloweli,  many  cases  occur,  in  which 

questions  arose  as  to  whether  sailors  had  or  bad  not 
forfeited  their  wages  to  acts  of  intoxication^  and  in  no 
one  of  those  cases  was  the  intoxication  held  sufficient  to 
deprive  the  sailors  of  their  wages. 

iiord  Denman,  C.J. — I  do  not  think  we  need  enter 
into  further  discussion  on  this  subject.  I  am  by  no 
means  prepared  to  say,  that  if  a  person  had  from  all  bii 
neighbours  the  character  of  a  notorious  drunkard,  that 
would  not  be  a  sufficient  reason  to  remove  him,  without 
proof  of  any  particular  facts ;  and  I  am  by  no  means 
prepared  to  say  that  if  he  had,  on  any  single  occasion, 
been  proved  to  have  misconducted  himself,  through 
drinking,  at  the  church,  that  would  not  have  been  suffi* 
cient  cause  for  removing  him ;  but  the  only  ground  on 
which  this  charge  rests  is,  that  he  has  been  guilty  of 
d%ver$  acts  of  intoxication.  I  think  that  the  least  we 
can  expect  is,  proof  of  the  charge  as  made.  We,  sitting 
here,  are  to  see  that  these  proceedings  do  not  take  place 
without  full  authority  and  proof,  and  that  one  act  of  in- 
toxication, at  least,  has  been  distinctly  and  fully  proved. 
I  do  not  find  that  is  so ;  it  is  only  stated,  that  in  the 
opinion  of  a  gentleman  who  was  present,  the  clerk  was, 
on  the  occasion  of  a  marriage,yresA  in  liquor,  and  unfit 
to  perform  the  service  with  decorum ;  it  is  not  said  he 
was  unjitted  by  liquor  to  perform  the  service  with  deco- 
rum; and  it  is  not  alleged  that  any  thing  like  indecorum, 
or  any  mistake  or  impropriety,  or  any  irreverence,  which 
can  properly  be  censured  in  the  conduct  of  the  clerk, 
was  the  consequence  of  that  supposed  freshness  in  liquor 
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on  that  occasion.    I  think,  therefore,  that  we  must  call 

on  this  gntleniaii  to  maka  «  return.  ^    _ 

^  The  Kivo 

V, 

LiTTLEDALE^  J.  and  Patteson,  J.  concurred.  Naiw,  clerk. 

CoLERiDGEt  J. — ^The  Court  is  called  on  in  this  case, 
either  by  discharging  this  rule  to  turn  the  man  out  of 
the  office  for  good,  without  further  inquiry,  or  by  letting 
the  mandamus  go,  merely  to  put  the  matter  into  train 
for  further  inquiry.  It  is  on  that  ground  that  I  concur 
with  the  rest  of  the  Court  in  thinking  that  this  manda- 
mus ought  to  go.  Three  of  my  brothers  have  a  dif- 
ferent opinion  from  myself,  as  to  the  sufficiency  of  the 
alleged  cause  of  amotion,  and  that  is  quite  sufficient 
reason,  in  my  opinion,  for  the  mandamus  going. 

Rule  absolute. 
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Daniel  v.  Phillips  and  DAviB8(a). 


lo  trespass  for  TRESPASS  for  assault  and  false  imprisonment.    Plea 

false  imprison-  _Not  guilty.     At  the  trial  at  the  spring  assizes  for  the 
ment  against  &       j  r      o       ^ 

two  maeis-       county  of  Carmarthen,  before  Gurney^  B.,  it  appeared 
fen^tseave*   that  the  defendants  were  justices  of  the  peace  for  the 

in  evidence  a    county  of  Carmarthen,  and  that  the  trespass  complained 

conviction  un-      _  ...  .     r  ^i        i  •   ^-isr 

der7&8  Geo.  of  was  the  miprisonment  of  the  plamtin,  upon  a  convic- 

4,  c.  80, 8.  84,  ^Jqh  unjer  the  24th  section  of  the  7  &  8  Geo.  c.  30(A). 
oftheplainuff,  ' 

lor     **"**''^"  (fl)  Tliis  and  the  following  cases  are  taken,  by  permission,  from 

ciously  damak-  ^^  ^"'  volume  of  Messrs.  Crompton,  Meeson,  and  Roscoe's  Reports 
ing,*  &c.,  a        of  Cases  in  the  Court  of  Exchequer. 

quantity  of  n,\  which  enacts.   "  That  if     as  every  penalty  imposed  by» 

rushes,  for 


rhich  they  ad-  ^^,  P®"^"  ***^"  ^>*^""j^  °''  "?*" 
judged  the         liciously  commit  any  damage,  in- 

pluntifF  to  pay  jury,  or  spoil,  to  or   upon  any 

thesumoflOf.  real  or  personal  property  what- 

as  a  rtoixmable  g^y^.-  either  of  a  public  or  pri- 

and  6s.  6d.  for  ^*^®  nature,  for  which  no  remedy 

costs;  and,  in  or  punishment    is  hereinbefore 

default  of  im-  provided,    every    such    person, 

mediate  pay-  \ie\ng  convicted  thereof  before  a 

Sarntiff  fo  be  J"*^>^®  °^  ^^®  P®*^®'  ^^^^  ^'°^^®*' 
imprisoned /or  ^^^  P^y  such  sum  of  money  as 
one  calendar      shall  appear  to  the  justice  to  be  a 

month,  unleit  reasonable  compensation  for  the 
the  taid  twnt  i  •% 
thouldbewmtr  ^*"™^«'  "y^i^J^'  ^••.«P°»*  »°  ^o"™; 
paid.  The  mitted,  not  exceeding  the  sum  of 
warrant  of  five  pounds;  which  sum  of  money 
commitment  shall,  in  the  case  of  private  pro- 
stated  the  of-  pg^^^  y^  pj^j  J  ^Q  jijg  p^  j^y  aggriev- 

that  the  plain-  ^*  «*^P'  where  such  party  shall 
tiff  unkmfully  have  been  examined  in  proof  of 
tretpaaed  on  the  offence ;  and  in  such  case,  or 
iand  in  the^f^  inthecaseofpropertyofnpublic 


justice  of  the  peace  under  this 
act  is  hereinafter  directed  to  be 
applied;  and  if  such  sum  of 
money,  together  with  costs  (if 
ordered),  shall  not  be  paid  either 
immediately  after  the  convic* 
tion,  or  within  such  period  at 
the  justice  shall  at  the  time  of 
the  conviction  appoint,  the  jus- 
tice may  commit  the  offender  to 
the  common  gaol  or  house  of 
correction,  there  to  be  imprison- 
ed only,  or  to  be  imprisoned  and 
kept  to  hard  labour,  as  the  jas> 
tice  shall  think  fit,for  any  term  not 
exceeding  two  calendar  months, 
unless  such  sum  and  costs  be 
sooner  paid  :  Provided  always, 
that  nothing  herein  contained 
shall  extend  to  any  case  where 
the  party  trespassing  acted  under 
a  fair  and  reasonable  supposition 
that  he  had  a  right  to  do  the  act 
complained  of,  nor  to  any  tres- 
pass, not  being  wilful  and  mali- 


cupation w.  ^.      .  .      .  ... 

T5Giiia«,and       ^^^^^t  or   wherem   any  public 

cut  down  and    i^g^^  i^  concerned,   the  money 

carried  away     shall  be  applied  in  such  manner 

a  quantity  of 

rushes,  for  which  offence  he  was  ordered  to  pay  the  sum  of  lOi.  penalty ,  and  the 

gaoler  was  ordered  to  detain  him  for  the  space  cfone  month,  or  untu  he  should  be  de- 

Jipered  by  the  due  order  of  law, — field,  that  the  conviction  sufficiently  supported  the 

commitment. 
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The  defendants  relied  upon  the  conviction  as  a  defence.         ]8S5. 
David  Thomas,  the  party  aggrieved^  was  examined  in 
proof  of  the  offence.     The  conviction  was  in  the  follow- 
ing form  : — 

"  Be  it  remembered,  that  on  the  19th  day  of  January^ 
in  the  year  of  our  Lord  1833,  at  Carmarthen,  in  the  said 
county,  Daniel  Daniel  is  convicted  before  us,  John  Gee. 
Pkilipps  and  David  Davies,  esquires,  two  of  his  majes- 
ty's justices  of  the  peace  for  the  said  county  of  Carmar- 
Aen,  for  that  be  the  said  Daniel  Daniel^  on  the  31st  day 
of  December,  in  the  year  of  our  Lord  1832,  at  the  pa- 
rish of  St.  Ishmael,  in  the  county  of  Carmarthen  aforesaid, 
a  certain  quantity  of  rushes,  to  wit,  three  cart  loads  of 
rushes,  of  David  Thomas  then  and  there  being,  unlaw^ 
fnliy  and  maliciously  did  damage  and  injure,  cut  and 
carry,  against  the  form  of  the  statute  in  that  case  made 
and  provided.  We,  the  said  John  George  Philipps  and 
David  Davies,  the  justices  of  the  peace  aforesaid,  do 
therefore  adjudge  the  said  Daniel  Daniel  for  his  said 
offence  to  forfeit  and  pay  the  sum  of  lOs.  as  a  reasonable 
compensation  for  the  damage  and  injury  so  committed 
by  the  said  Daniel  Daniel  as  aforesaid,  and  also  to  pay 
the  sum  of  6^.  6d.  for  costs  ;  and  in  default  of  immediate 
payment  of  the  said  sums,  to  be  imprisoned  in  the  house 
of  correction  of  the  said  county,  and  there  kept  to  hard 
hbour  for  the  space  of  one  calendar  month,  unless  the 
itid  sums  shall  be  sooner  paid.  And  we,  the  said  jus- 
tices, do  direct  that  the  said  sum  of  10$.  shall  be  paid  to 
William  Andrews,  of  the  said  parish  of  St.  Ismael,  being 
one  of  the  overseers  of  the  poor  of  the  said  parish  in  which 
the  said  offence  was  committed,  to  be  applied  by  him 
according  to  the  directions  of  the  statute  in  that  case 

cioos,  committed  in  banting,  be  punisbable  in  the  same  man- 
fcsluog,  or  in  the  pursuit  of  game ;  ner  as  befure  the  passing  of  diis 
bat  that  every  such  trespass  shall      act.'' 
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made  and  provided,  {David  Thomas,  the  owner  of  the 
rushes,  having  been  examined  in  proof  of  the  offence 
aforesaid).  And  we  order  that  the  said  sum  of  6s.  6d. 
for  costs  shall  be  paid  to  the  said  David  Thomas. 
Given/'  8u:. 


The  warrant  of  commitment  was  in  the  following 
form : — 

'^  These  are  to  command  you,  the  said  constablesi  and 
each  of  you,  in  his  majesty's  name,  forthwith  to  convey 
and  deliver  into  the  custody  of  the  said  keeper  of  the  said 
house  of  correction,  the  body  of  Daniel  Daniel,  of  tbe 
parish  of  St.Ishmael,  in  the  said  county,  charged  before  oi 
with  having  on  the  3l8t  day  of  December  now  last  past, 
unlawfully  trespassed  upon  lands  the  property  of  the 
Rev.  Edward  Pic  ton,  clerk,  in  the  occupation  of  David 
2'homas,Sit  Rotten  Hill,  in  the  said  parish  of  St.  Ishroiel, 
and  with  having  cut  down  and  carried  away  a  quanti^  of 
rushes,  of  which  oflfence  the  said  Daniel  Daniel  is  con- 
victed before  us,  and  ordered  to  pay  the  sum  of  lOi. 
penalty,  and  also  the  sum  of  65.  6d.  costs  attending  tbe 
prosecution  of  the  said  complaint,  which  the  said  Daniel 
Daniel  doth  refuse  to  pay ;  and  you,  the  said  keeper, 
are  hereby  required  to  receive  the  said  Daniel  Daniel 
into  your  custody  in  the  said  house  of  correction,  and  him 
there  safely  keep  for  the  space  of  one  calendar  montK 
or  until  he  thence  be  delivered  by  the  due  order  of  law. 
Given,"  &c. 


Under  this  commitment  the  plaintiff  was  conveyed  to 
prison  on  the  19th  of  January,  1833,  and  remained  there 
until  the  21  St  of  the  same  month,  when  he  was  discharged 
upon  the  payment  of  the  IO5.  and  costs.  In  answer  to 
the  defence  upon  the  conviction,  the  variance  between 
the  conviction  and  the  commitment  was  insisted  upon ; 
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but  the  learned  judge  thought  that  variance  cured  by  the 
S9th  section  of  the  7  &6  Geo.  4,  c.  SO  (a),  and,  the  plain- 
tiff revising  to  be  nonsuited,  directed  the  jury  to  find 
i  veitlietfor  the  defendants,  ^hich  they  did  accordingly, 
la  Easter  term  la^t,  E.  F.  fVillialns  obtained  a  rule  to 
ibew  cHwae  why  the  tehlict  fbi*  the  defendants  should 
iot  be  set  aside  and  a  new  trial  had. 
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Ckilitm  and  J»  Ewns  now  shewed  cause.  The  posi- 
don  totttended  for  oti  behalf  of  the  plaintiflT  is  this,  that 
though  the  conviction  be  good,  the  warrant  of  commit- 
ment is  bad,  and  id  not  supported  by  the  conviction. 
The  principal  objection  taken  was,  that  the  conviction 
described  a  diflFerent  offence  to  that  which  was  untcch- 
afeally  described  in  the  commitment.  But  the  latter,  in 
•ttbstance,  described  the  offence  for  which  the  plaintiff 
vas  convicted ;  and,  even  if  that  were  not  the  case,  th6 
larianca  is  cured  by  the  3gth  section  of  the  7  &  8  Geo.  4, 
t.SO,  which  waft  expressly  designed  to  meet  a  case  liice 
the  present,  and  to  protect  magistrates  from  the  conse- 
quences of  errors  merely  technical.  The  commitment 
here  comes  within  all  the  terms  of  that  section ;  for  It  is 
dlcged  that  the  party  has  been  convicted,  atid  there  is  a 
good  and  valid  conviction  to  sustain  the  commitment,  tf 
it  were  still  necessary  thiit  the  commitment  should 
Itrictly  pursue  the  convictioti,  that  clause  would  be  use- 
less, for  then  there  would  ht  no  such  defects  as  it  men- 
tions, Co  be  cured,  [Lord  Lyndhnrst,  C.  B.  Whether 
the  offence  mentioned  in  the  conviction  dnd  the  offence 
iientioned  in  the  commitment  were  the  same,  was  a 
^estion  of  fact.]     That  question  was  never  left  to  the 


(«)  Which  enacts,  <<  That  no 
wrant  of  commitment  shall  be 
Md  void  by  reason  of  any  defect 
ihsfvift,  fifwlded  it  be  therein 


alleged  that  the  party  has  been 
convicted,  and  there  be  a  good 
nnd  valid  conviction  to  sustain 
the  stttne." 
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jury.  If  there  had  been,  in  fact,  any  question  as  to  the 
offences  being  distinct,  the  plaintiff  should  have  had  it 
put  to  the  jury,  and  should  have  shewn,  by  evidence^ 
that  they  were  distinct;  but  in  the  absence  of  any  such 
proof,  when  a  commitment  is  produced  referring  to  a 
prior  conviction  for  a  similar  offence,  viz.  a  trespass  com- 
mitted by  the  same  person,  and  imposing  the  same  sum, 
viz.  105.  to  be  paid  by  the  offender,  it  must  be  presumed 
that  the  commitment  proceeded  on  the  conviction,  and 
that  the  offence  is  one  and  the  same.  It  is  then  objected 
to  the  commitment  that  it  states  the  offender  to  hate 
been  ordered  to  pay  the  sum  of  10s.  penalty,  whereas 
the  conviction  awarded  the  sum  of  JOs.  as  a  reasonabk 
compensation,  pursuant  to  the  terms  of  the  statute.  The 
mere  calling  of  this  sum  a  penalty  will  not  alter  the  na- 
ture of  the  payment :  nor  can  it  be  doubted  that  the  sum 
called  a  penalty  refers  to  the  sum  described  in  the  con- 
viction as  a  reasonable  compensation.  The  payment 
was,  in  fact,  more  in  the  nature  of  a  penalty  than  of  a 
compensation,  in  this  case,  for  it  was  given  to  the  poor 
of  the  parish.  The  last  objection  is,  that  the  convictioo 
and  commitment  vary  with  regard  to  the  statement  of 
the  judgment:  the  former  being,  that  the  offender,  in 
default  of  payment,  shall  be  imprisoned  in  the  house  of 
correction  for  one  calendar  month,  unless  the  said  sums 
shall  be  sooner  paid  ;  and  the  latter  directing  the  gaoler 
to  keep  him  in  custody  **  for  the  space  of  one  calendar 
month,  or  until  he  shall  be  discharged  by  the  due  order 
of  law.''  In  fact,  the  offender  was  discharged^  accord* 
ing  to  the  provisions  of  the  statute,  within  two  days  after 
bis  committal,  and  the  words  of  the  commitment  are  in 
substance  also  according  to  these  provisions.  Suppose 
the  commitment  had  only  stated  the  conviction,  without 
mentioning  any  time,  but  had  simply  directed  the  gaoler 
to  keep  the  offender  in  custody  until  discharged  by  due 
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course  of  law ;  such  a  commitment  would  not  have  been 
any  variance  from  the  conviction.  How  then  does  the 
addition  of  the  one  month  alter  it?  The  act  itself 
directs,  that  in  a  certain  case  he  may  be  detained  for  the 
space  of  one  month  ;  and  the  commitment  says  no  more; 
for  it  does  not  direct  him  to  be  imprisoned  for  one 
Booth,  at  all  events,  ''  but  for  one  calendar  mouth,  or 
WMtil  he  be  thence  delivered  by  the  due  order  of  law.'' 
Now  the  due  order  of  law  is,  that  he  shall  be  delivered 
before  the  expiration  of  the  month,  upon  payment  of  the 
mouey ;  and  that  condition^  therefore,  is  impliedly  con- 
taned  in  the  commitment.  But  here,  again,  granting  it 
to  be  a  variance,  it  cannot  be  taken  advantage  of  since 
tbe  7  &  8  Oeo.  4,  c.  SO,  s.  39- 
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£.  V.  fVUUams  and  James,  contri.  The  question  be- 
fxe  the  Court  is  one  of  great  importance ;  for  the  clause 
ipon  which  the  defendants  rely«  as  curing  tbe  defect  in 
tbe  commitment,  occurs  not  only  in  the  7  &  8  Geo.  4» 
c*  SO,  but  in  the  9  Geo.  4,  c.  3 1 ,  (Lord  Lansdotvne's  Act,) 
smI  in  the  9  Geo.  4,  c.  09,  (the  Game  Act ;)  and  it  is 
tery  nuaterial  that  the  operation  of  that  clause  should  be 
accurately  understood.  It  will  be  convenient,  in  the  first 
place,  to  consider  the  defects  in  the  commitment ;  and 
Aen  to  examine  the  question,  whether  those  defects  are 
pured  by  the  39th  section  of  the  7  &  8  Geo.  4.  There 
it  no  such  offence  known  in  the  criminal  law  as  that  de- 
icribed  in  the  commitment.  No  statute  gives  to  magis^ 
trates  the  power  of  convicting  a  man  for  *'  unlawfully 
trespassing''  upon  lands,  the  property  of  another.  The 
itatute  upon  which  the  conviction  proceeded  only  gives 
the  justices  jurisdiction  where  a  person  wilfuUif  or  malU 
dously  commits  any  damage,  injury,  or  spoil  to  or  upon 
any  real  or  personal  property."  The  commitment  states, 
that  the  plaintiff  unlawfully  trespassed  on  laud  in  the 
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possession  of  David  Thomas,  and  cut  down  and  carried 
away  a  quantity  of  rushes.  This  is  a  description  merely 
of  a  civil  trespass  to  real  property :  the  cutting  and  carry- 
ing away  of  the  rushes  being  an  aggravation  of  the  trea« 
pass  comnutted  to  the  realty.  But  the  offence  described 
in  the  conviction  is  totally  different.  Not  only  does  it 
differ  in  the  nature  of  the  offence^  but  in  the  nature  of 
the  property  to  which  the  injury  has  been  done.  It  ii 
liMd  as  a  malicious  damage,  and  the  property  damaged 
is  described  as  personal  property  only»  vu,  three  cart* 
loads  of  rushes,  without  any  reference  vrbatever  to  aa 
iiyury  to  real  property.  Now  the  statute^  having  men- 
tioaed  both  real  and  personal  property,  mu&l  be  umkrw 
stood  as  drawing  a  distinction  between  the  t\to»  iMid  as 
requiring  it  to  be  set  forth  to  which  kind  of  property  in 
piuticuUr  the  damage  has  been  done.  Two  distmct 
cUsses  of  offences  are  pointed  at  by  the  statute,  and  the 
offence  described  in  the  conviction  belongs  to  one  ef 
those  classes,  and  the  offence  in  the  commitment  to  the 
other.  It  is  clear,  that,  unless  prevented  by  the  opera* 
tion  of  the  7  &  8  Geo.  4,  c.  SOy  s.  39,  such  a  variance 
would  be  fatal ;  Rogers  v,  Jones  {a).  It  is  there  said  by 
the  Court :  **  The  commitment  and  the  conviction  do 
not  connect  themselves  together.  A  magistrate  cannol 
justify  a  commitment  for  one  offence  by  a  conviction  fet 
another  and  a  different  offence.''  The  variance  between 
tbe  two  instruments  in  that  instance  was  less  material 
tlian  in  the  present  case.  [Gurueyi  B.  There  the  ccmh 
viction  pi'oceeded  upon  one  statute,  and  the  comouU 
meut  upon  another.]  In  fVicks  v.  CluHtrbuck  (i)»  it  is 
said  by  Parke,  J.,  *'  Here  the  magistrate  is  to  get  fid 
of  a  bad  commitment  by  referring  to  a  previoua  ceuvio- 
tiou.     In  this,  perhaps,  he  might  have  succeeded^  if  he 


(fl)  3B.&C.409;  5D.&R. 


{b)  9  Biogh.  483. 


HILARY    TERM,  V  WILL.   IV. 


119 


ltd  sbewn  that  the  cotnmitment  pursued  the  conviction, 
nd  that  the  conviction  vi'as  good ;  which,  for  the  present 
mrpose,  I  will  assume  to  have  been  the  case.  But  the 
xmunitment  is  on  a  ground  totally  different  from  that 
jiarged  in  the  conviction  ;  and  how  am  I  to  know  that 
liere  were  not  two  informations  against  the  party  i  Be* 
ides,  the  commitment  does  not  state  any  ingredient  of 
he  offence  described  in  the  act,  nor  any  offence  within 
be  summary  jurisdiction  of  the  magistrate ;  and  it  is  not 
noQgb  for  us  merely  to  believe  that  it  refers  to  the  con- 
ictioo,  in  a  matter  which  ought  to  be  considered  no 
trictly.''  How  did  it  appear  in  the  present  case  that 
be  conviction  and  commitment  were  not  in  reality  for 
wo  different  offences  ?  [Lord  Lyndhurst,  C.  B.  That 
ras  a  question  of  fact  for  the  jury,  and  ought  to  have 
cen  put  to  them  if  it  was  intended  to  be  insisted  upon, 
lot  it  nerer  was  pretended  that  there  was  more  than 
oe  conviction.  The  commitment  refers  to  a  conviction, 
nd  it  most  be  presumed  that  it  was  to  the  one  in  ques«> 
ion.  jflderson,  B.  The  objection  would  apply  to  every 
ise  of  a  variance.}  The  next  objection  is,  that  the 
ommitment  is  for  a  penalty,  while  the  conviction  is  for 
reasonable  cotnpensation.  Tlie  intention  of  the  statute 
ras,  that  in  these  cases  the  magistrates  shoufd  exercise 
discretion  as  to  what  sbalf  be  paid  by  the  offenrfer,  not 
\  a  peoftfty,  or  punishment  of  the  offender  for  the  act 
one,  but  as  a  reasonable  compensation  to  the  party 
ggrieved  by  the  consequences  of  that  act.  In  the  im- 
osing  of  a  penalty,  no  such  discretion  is  required,  and 
le  two  payments  are  therefore  quite  distinct  m  then* 
atore;  and  the  conviction  and  commitment  contain' 
ifferent  judgments,  imposing  different  payments.  [Lord' 
'^ndhunt,  C.  B.  The  form  of  convictioir  given  by  the 
atutc  (fl)  uses  the  word  "  penalty  '^  [or,  1  adjudge  the 

(a)  7  &8  Geo.  4,  c.  30,  s.  37. 
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self;  in  the  last  term.  The  facts  of  the  case  were  these: 
— The  plaiotiff  was  convicted  before  the  defendants  on 
the  19th  of  January,  1833,  under  the  7  &  8  Geo.  4, 
c,  30;  8.  24;  and  ordered  to  pay  the  sum  of  10s.  and 
costs ;  and  on  the  refusal  by  him  to  do  so,  he  was  com* 
mitted  to  prison  by  a  warrant  of  commitment,  directed 
to  the  constables  of  the  parish  of  St.  Ishmael,  and  the 
keeper  of  the  house  of  correction,  under  the  bands  and 
seals  of  the  two  defendants,  the  material  part  of  which 
is  as  follows : — [His  lordship  here  read  the  warrant  of 
commitment.]  A  conviction  was  produced  od  the  trials 
of  which  the  following  is  a  copy : — [The  learned  judge 
read  the  conviction.]  Several  objections  were  taken  to 
this  commitment : — First,  that  no  offence  was  stated  in 
the  recital  of  the  conviction,  because,  in  order  to  consti- 
tute an  offence  (within  the  d4th  sect  of  7  &  8  Geo.  4, 
c«  ^»)  the  damage  mast  be  mUfully  or  malidomsly  con* 
mitted,  and  there  is  no  statement  that  the  trespass, 
though  unlawful*  was  wilful  or  malidoas.  Secondly,  it 
was  objected  that  the  conviction  did  not  support  tbe 
commitment,  for  the  fonoer  was  for  an  injury  to  per- 
sonal, the  latter  to  real  property.  The  third  objection 
was«  that  the  commitment  was  for  the  non-payment  of  a 
jM^im/Zjir*  while  the  adjudication  of  imprisonment  in  the 
c\>nviction  was  for  the  noo-pavment  of  a  smn  of  money 
^  inMr  ^'  (ffifrjifttfKai  for  the  damage;  and  the  fourth 
and  lasl«  tbat  the  OMBunitiBeiif  vras  void,  because  it  was 
lixMr  a  aiKNitli*  or  «ntil  be  be  deBveieJ  bT  tbe  due  order  of 
tbe  law;  and  the  act  a<ibmited  a  comontment  for  any 
lem  not  exceedni^  iwi^  caksda  ■Nnihs,  boC  absohtefy, 
b«il  mAn^  tbe  iitiMa  iMnkvrdI  to  be  paid.  saMl  costs,  shonld 
be  s»^waier  paid,  in  aiKwer  to  thne  ubyectiuns,  Che  de- 
f<i4ami^  c^MmKMl  nrbedl  eai  tW  5!ldi  sectm  of  the  same 
$WMe.7  i^  :^  twv^  4s  c  A>:  V5  which  it  is  cvrcted,  inter 

he  aNnshcv  foe  vranf 
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of  fornix  or  be  removed  by  certiorari^  &c.,  and  no  w 
riDt  of  commiUDent  shall  be  held  void,  by  reason  of  any 
defect  therein,  provided  it  be  therein  alleged  that  the 
party  has  been  convicted,  and  there  be  a  good  and  valid 
conviction  to  $u$iaiH  the  same." 

The  first  of  the  objections  is  certainly  cured  by  this 
danse  in  the  statute,  and  the  second  ought  not  to  pre* 
nii,  because  it  charges,  that  the  conviction  is  for  the 
siflse  offence>  though  in  somewhat  different  language } 
via.  for  the  maliciously  cutting  and  carrying  away  a  quai>» 
ti^  of  rushes ;  and  it  proceeds  upon  the  same  statute  as 
tkat  on  which  the  commitment  is  founded ;  in  which  re- 
spect this  case  is  distii^uishaUe  from  that  of  Rogers  r. 
Joaes  (a),  cited  at  the  bar,  where  the  commitment  and 
conviction  were  for  offences  against  different  statutes. 
Am  little  foundation  is  there  for  the  third  otigection ;  vii. 
tknt  the  commitment  is  for  nonpayment  of  a  penalty. 
The  fi4tb  section  treats  as  a  penalty  the  sum  awarded 
by  the  justices,  where  the  party  aggrieved  is  examined  in 
proof  of  the  offence  (and  that  waa  so  in  the  present 
case),  for  it  directs  the  money  to  be  applied  as  every 
femmhy  imposed  by  a  justice  of  the  peace  under  that 
act  is  thereinafter  directed  to  be  applied.  The  objec* 
tiene  are  therefore  reduced  to  the  fourth  and  lasf,  which 
is»  that  the  commitment  is  for  a  month  absolulefy, 
nhevens  the  statute  anthorioes  a  commitment  for  that 
dme,  untesa  the  sum  ordered  to  be  paid,  and  costs,  be 
leener  paid.  It  is  clearly  settled,  that  the  cause  of  com- 
laitmeet  ought  to  be  certainly  stated,  to  the  end  that  the 
party  nMy  know  for  what  he  suffers,  and  how  he  may 
rsgatn  hie  liberty  (6).  And  if  it  be  not,  it  is  not  only  a 
ground  for  discharging  the  party>  but  the  warrant  is  vetd. 
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Hhd  no  justification  in  an  action  of  false  imprisonment. 
Groome  v.  Forrester  (a),  contrary  to  the  dictum  of  Lord 
Holt  in  Bracey*8  case  (6).  In  the  present  case,  the  con- 
clusion of  the  warrant  of  commitment  is  clearly  wrong, 
unless  the  words,  *'  unless  lie  be  released  by  the  due 
order  of  the  law,*^  are  equivalent  to  the  qualification 
which  the  statute  requires,  and  which  ought  to  have 
been  introduced,  viz.  ''  unless  the  money  should  be 
sooner  paid/'  But  that  they  arc  not  equivalent  appears 
by  Dr.  GroenvelCs  case,  and  by  The  Mayor  and  Church- 
wardens of  Northampton's  case  (c),  and  Yoxley'a  case(rf). 
The  case  of  Goff'{e)  is  no  authority  to  the  contrary; 
for  there  was  no  uncertainty  on  the  face  of  the  commit- 
ment; the  adjudication  was  recited,  and  was  correct; 
and  the  Court  construed  the  conclusion  of  the  warrant 
with  reference  to  the  recital  in  the  warrant  itself.  There 
is  no  doubt  therefore,  in  our  minds,  but  that  the  conclu- 
sion of  this  warrant  of  committal  is  wrong,  and  the  com- 
mitment void,  unless  it  be  aided  by  the  d9th  section, 
above  referred  to.  It  is  contended  by  the  plaintiflf  that 
it  is  not,  because  that  section  has  no  operation  unless 
two  conditions  are  complied  with :  first,  that  it  is  alleged 
in  the  warrant  that  the  party  is  convicted ;  and,  secondly, 
that  there  be  a  good  and  valid  conviction  to  sustain  the 
warrant  of  commitment;  and  although  it  is  admitted 
that  the  first  condition  is  performed,  it  is  insisted  that 
the  second  is  not.  And  the  case  appears  to  us  to  re- 
solve itself  into  the  question,  whether  the  conviction  in 
this  case,  which  is  certainly  good  and  valid  on  the  face  of 
it,  does  sustain  the  warrant  of  commitment  within  the 
meaning  of  the  act.  On  the  part  of  the  plaintiff  it  is 
contended  that  it  does  not,  because  it  is  insisted  that  it 


(a)  5  M.  &  Selw.  314. 
Ih)  Comb.  391. 
(c)  Carth.  159. 


{d)  3  Salk.  351. 

{e)  3  M.  &  Selw.  203. 
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is  necessary  that  the  conviction,  in  order  to  sustain  the 
commitment,  should  authorize  that  imprisonment  which 
it  directs;  and  this  conviction  does  not.  Though  it 
may  not  be  necessary  that  they  should  agree  in  every 
particular,  it  is  contended  that  an  agreement  in  this  re- 
spect is  essential;  otherwise  a  commitment  might  be  for 
ten  years,  and  a  conviction  adjudging  an  imprisonment 
for  a  month  might  render  the  commitment  valid  for  a 
mouth.  On  the  other  hand,  it  was  argued  for  the  de- 
fendants, that  all  which  this  clause  hi  the  statute  requires 
is,  that  there  should  really  be  a  conviction  on  the  face  of 
it  good  and  valid,  and  that  the  warrant  should  be  issued 
on  that  conviction.  We  have  felt  considerable  doubt,  in 
the  course  of  the  argument  and  on  subsequent  conside- 
ration, upon  this  question;  but  we  have  come  to  the 
conclusion,  that  the  effect  of  the  39th  section  is  to  ren- 
der this  warrant  valid.  It  is  perfectly  clear  that  the 
legislature  meant  to  cure  some  defects  in  the  warrant  by 
ihis  clause ;  it  is  equally  clear  that,  in  order  to  ascertain 
whether  any  defects  in  the  warrant  are  cured,  reference 
must  be  had  to  the  conviction  itself,  for  the  purpose  of 
ascertaining  that  it  is  good  and  valid.  Hence  it  follows, 
that  neither  the  party  to  be  affected  by  the  warrant,  nor 
those  who  are  to  act  upon  it,  can  know  from  the  warrant 
alone  (if  there  be  any  defect  on  the  face  of  it),  whether 
it  is  valid  or  not.  There  must  be  a  reference  had  to  the 
conviction ;  and  in  this  respect  the  clause  in  question 
alters  the  general  law,  by  which  the  offence  and  punish- 
ment are  to  be  collected  from  the  warrant  itself.  We 
caanot  help  thinking,  that  the  reason  why  the  legislature 
has  made  it  essential  to  the  cure  of  auy  defect  in  the 
commitment,  that  it  should  state  that  the  party  was  con- 
victed, is  to  give  those  who  are  to  act  upon  or  be  affected 
by  the  warrant,  notice  that  there  is  a  conviction,  and  put 
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them  upon  inquiring  after  the  terms  of  it.  If  there  is  to 
be  a  reference  to  the  conviction  (as  there  must  be),  why 
are  we  to  narrow  the  beneficial  effect  of  the  clause  in 
question,  by  holding  that  the  reference  must  be  for  one 
purpose,  and  not  for  all  ?  Our  opinion  is,  that  as  both 
instruments  must  be  looked  at  by  all  parties  concerned 
in  the  validity  of  the  warrant,  whenever  there  is  any  de- 
fect in  it,  both  are  to  be  read  together,  and  to  be  held 
explanatory  one  of  the  other;  and  if,  thus  reading  them, 
the  conviction  justifies  the  commitment  so  explained,  it 
is  sufficient.  Taking  the  two  together  in  this  case,  the 
conviction  explains  the  ambiguous  words  at  the  end  of 
the  commitment ;  and  they  may,  on  the  principle  of  the 
decision  in  Gqff^n  case,  above  referred  to,  be  construed, 
by  aid  of  the  conviction,  to  mean  that  the  plaintiff  is  to 
be  imprisoned  for  a  month,  unless  the  money  be  in  the 
meantime  paid.  It  is  unnecessary  for  us  to  decide  whe- 
ther the  imprisonment  would  have  been  justified,  if  the 
conclusion  of  the  warrant  had  not  contained  ambiguouft 
words,  capable  of  explanation  by  the  context,  and  had 
been  plainly  wrong ;  as,  if  the  commitment  had  been  for 
two  months,  and  the  adjudication  for  one,  unless  the 
money  should  have  been  first  paid ;  though,  looking  at 
the  very  large  words  of  the  Sgth  section,  even  such  a  de- 
feet  may  have  been  intended  to  be  cured.  We,  therefore, 
think  that  the  d9th  section  does  cure  the  defect  in  this 
case,  as  the  warrant  does  refer  to  a  conviction,  and  there 
is  a  good  and  valid  conviction  on  which  the  warrant  was 
founded,  and  which  does,  when  both  are  read  together, 
suaiain  the  warrant,  even  in  the  sense  attributed  to  that 
word  by  the  plaintiff's  counsel ;  that  is,  it  authorizes  the 
imprisonment  mentioned  in  the  warrant.  We  feel  satis- 
fied, that  by  giving  this  construction  to  this  clause,  we 
are  acting  in  accordance  with  the  intention  of  the  legis- 
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lature,  wbkh  clearlj  was  to  protect  magistrates  from  the         1885. 
consequences  of  inaccurate  commitments,  drawn  up  on 
the  spur  of  the  occasion  by  unlearned  men.    The  rule 
must  therefore  be  discharged. 

Rule  discharged. 


Timothy  v.  Simpson. 

Trespass  for  assaulting  the   plaintiff  and   taking  Trespass  for 
him  to  a  police  station-house.     Picas:  first,  not  guilty;  fafge^imprison- 
lecondly,  that  the  defendant  was  possessed  of  a  dwelling-  ment,  and 
house  in  the  city  of  London,  and  that  the  plaintiff  en-  p]aintiff.to  a 
tcred  and  came  into  the  said  house  and  made  a  great  police-station. 

®  Plea :  that  the 

disturbance  and  affray  therein,  and  msulted,  abused,  and  defendant  was 
in-treated  the  defendant  and   his  servants  in  the  said  ^^w^i^^^^ 
dwelling-house,  and  disquieted  them  in  their  possession  house,  and 
thereof,  against  the  king's  peace;  whereupon  the  defend-  tiflf  entered^"" 
int  requested  the  plaintiff  to  cease  his  disturbance  and  ^^^  dwelling- 
depart  from  the  said  house,  which  the  defendant  refused  then  and  there 

insulted, 
•bused,  and  ill-treated  the  defendant .  and  his  servants  in  the  dwelling-house,  and 
pnilj  disturbed  them  in  the  peaceable  possession  thereof,  in  breach  of  the  peace; 
*hmopon  the  defeodant  requested  the  plaintiff  to  cease  his  disturbance,  and  to 
depart  from  and  out  of  the  house,  which  the  plaintiff  refused  to  do,  and  continued 
in  the  house,  making  the  said  disturbance  and  affray  therein;  that  thereupon  the 
defendant,  in  order  to  preserfo  the  peace  and  restore  good  order  in  the  house,  gave 
charge  of  the  plaintiff  to  a  certain  policeman,  and  requested  the  policeman  to  take 
iht  ^aintiff  into  his  custody,  to  be  dealt  with  according  to  law;  and  that  the  police- 
nuu),  at  such  request  of  the  defendant,  gently  laid  his  hands  on  the  plaintiff^  for  the 
cause  aforesaid,  and  took  him  into  custody. 

It  appeared  io  evidence  that  the  plaintiff  entered  the  defendant's  shop  to  purchase 
an  arucle  in  the  shop,  when  a  dispute  arose  between  the  plaintiff  and  the  defendant's 
shopman;  that  the  plaintiff  refusing  on  request  to  go  out  of  the  shop,  the  shopman 
codeaToarad  to  turn  him  out,  and  an  affray  ensued  between  them;  that  the  defend- 
ant came  into  the  shop  during  the  atfray,  which  continued  for  a  short  time  after  he 
came  in;  that  the  defendant  then  requested  the  plaintiff  to  leave  the  shop  quietly, 
but  he  refusing  to  do  so,  the  defendant  gave  him  in  charge  to  a  policeman,  who  took 
bim  to  a  station  house. 

Held,  fint,  that  the  defendant  was  justified,  under  the  circumstances,  in  giving  the 
plaintiff  in  charge  to  a  policeman,  for  the  purpose  of  preventing  a  renewal  of  the  affray. 

Held,  secondly,  that  the  plea  was  not  substantially  proved,  inasmuch  as  the  alleged 
^'^nlt  on  the  defendant  himself  was  not  proved. 
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to  doj  and  continued  in  the  said  housei  making  the  said 
disturbance  and  affray  therein;  whereupon  the  defend- 
ant, in  order  to  preserve  the  peace  and  restore  good 
order  and  tranquillity  in  the  said  house,  then  and  there 
gave  charge  of  the  plaintiff  to  a  policeman  to  take  the 
plaintiff  into  custody,  to  be  dealt  with  according  to  law. 
The  plea  then  alleged  that  the  policeman  took  the  plain- 
tiff into  custody,  and  conducted  him  out  of  the  said 
house  to  the  police  station  for  examination,  and  to  be 
dealt  with  according  to  law. 

To  this  there  was  the  general  replication,  de  injurift. 

At  the  trial  before  Parke,  B.,  at  the  London  sittings 
after  last  Trinity  term,  the  plaintiff  obtained  a  verdict 
on  the  general  issue,  with   16/.  damages;  but  the  jury 
found  a  verdict  for  the  defendant  on  the  issue  upon  the 
special  plea,  the  learned  judge  giving  the  plaintiff  leave 
to  move  to  enter  a  verdict  for  him,  if  the  Court  should 
be  of  opinion  that  the  facts  proved  in  evidence  did  not 
support  that  plea.    Thesiger  having,  in  Michaelmas  term 
last,  obtained  a  rule  accordingly,  or  for  judgment  noo 
obstante  veredicto — 


Bompas,  Serjt.,  shewed  cause ;  and  Thesiger  was  heard 
in  support  of  the  rule,  in  the  same  term;  and  the  Court 
took  time  to  consider.  But  the  facts  of  the  case  and 
the  arguments  are  so  fully  stated  in  the  judgment  of  the 
Court,  that  it  has  been  thought  unnecessary  to  state 
them  here. 

Cur,  adv.  vtUi. 


Parke,  B.  now  delivered  the  judgment  of  the  Court. 
— This  was  an  action  of  trespass  and  false  imprison- 
ment, tried  before  mc  at  the  sittings  after  Trinity  term 
last,  at  Guildhall,  The  declaration  was  for  an  assault 
and  false  imprisonment;  to  which  there  was  a  plea  of 
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Mt  gMty,  and  a  special  plea  of  justification,  on  the         1835. 

ground  that  the  plaintiff  was  guilty  of  a  breach  of  the 
peace  in  the  defendant's  dwelling-house,  and  that  he 
thereupon  gave  him  in  charge  to  a  policeman,  who  was      Simpson. 
not  averred  to  have  had  view  of  the  breach  of  the  peace. 
To  this  special  plea  there  was  a  replication  of  de  injuria 
loi  propria  absque  tali  caus&.     On  the  trial  the  jury 
found  a  verdict  for  the  plaintiff  on  the  general  issue,  and 
for  the  defendant  on  the  special  plea»  as  I  was  of  opi- 
nion that  the  material  parts  of  it  were  proved;  but,  as 
it  appeared  to  me  that  the  plea  was  bad  in  law,  I  directed 
the  jury  to  assess  the  damages  on  the  general  issue,  and 
[    I  also  gave  the  plaintiff  permission  to  move  to  enter  a 
ferdict  for  him  on  the  special  plea,  if  the  Court  should 
be  of  opinion  that  it  was  not  substantially  proved.     A 
rak  nisi  having  been  obtained  to  enter  a  verdict  for  the 
plaintiff,  or  judgment  non  obstante  veredicto,  the  case 
was  folly  argued  before  my  brothers  Bolland,  Alderson^ 
Gumejfj  and  myself,  last  term.     We  have  since  con- 
sidered the  case,  and  are  of  opinion  that  the  rule  ought 
not  to  be  made  absolute,  but  that  there  should  be  a  new 
trial,  unless  the  parties  will  consent  to  enter  a  stet  pro- 
cessus. 

The  facts  of  the  case,  as  to  which  there  was  little  or 
rather  no  contradictory  evidence,  may  be  very  shortly 
stated.  The  defendant  was  a  linen-draper;  the  phiintiff 
was  passing  his  shop,  and  seeing  an  article  in  the  window 
with  a  ticket  apparently  attached  to  it,  denoting  a  low 
price,  sent  his  companion  in  to  buy  it;  the  shopman 
refused,  and  demanded  a  larger  price;  the  plaintiff  went 
in  himself  and  required  the  article  at  the  lower  rate. 
The  shopman  still  insisted  on  a  greater  price;  the  plain- 
tiff called  it  "  an  imposition."  Some  of  the  shopmen 
desired  him  to  go  out  of  the  shop  in  a  somewhat  offen- 
sive manner;  he  refused  to  go  without  the  article  at  the 
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price  be  bid  for  it;  the  shopmen  pushed  bim  oot.     B^ 
fore  they  did  so,  be  declared  be  would  strike  any  one 
who  laid  bands  on  him.     One  of  the  shopmen,  xtMj 
snpposing,  or  pretending  to  suppose  this  to  be  »  cbal 
leiige  to  fighty  stepped  out  and  struck  the  plaintiff  in 
the  fsce,  near  the  shop  door;  the  plaintiff'  went  bad 
into  the  shop  and  returned  the  blow,  aiKi  a  contest  co&h 
menced,  in  which  the  other  shopmen  took  a  part,  aai 
fell  on  the  plaintiff.    There  was  a  great  noise  m  the 
shop,  so  that  the  business  could  not  go  on — many  per* 
sons  were  there,  and  others  about  the  street  door«    The 
noise  brought  down  the  defendant,  who  was  sitting  in 
the  room  above.     When  he  came  down  be  found  the 
shop  in  disorder,  and  the  plaintiff  on  the  ground  strug* 
gling  and  scuffling  with  the  shopmen,  and  this  scuflk 
continued  in  the  defendant's  presence  for  two  or  thrte 
minutes.     The  defendant  sent  for  a  policeman,  wbe 
soon  afterwards   came;    in  the   meantime  the  plaintiff 
was  taken  hold  of  by  two  of  the  shopmen,  who,  bow* 
ever,  relinquished  their  hold  before  the  policeman  caoMb 
and   on  his  arrival   the   plaintiff  was  requested  by  ths 
defendant  to  go  from  the  shop  quietly,  but  be  refuiedi 
unless  he  first  obtained  his  hat,  which  be  had  lost  in  tbs 
scuffle.     He  Mas  standing  still  in  the  shop,  insisting  on 
his  right  to  remain  tliere,  and  a  mob  gathering  round 
the  door,  when  the  defendant  gave  him  in  charge  to  tbs 
policeman,  who  took  him  to  the  police  station.    Tbi 
defendant  followed,  but  on  the  recommendation  of  tbs' 
constable  of  the  station,  the  charge  was  dropped. 

Upon  these  facts  the  plaintiff  appears  to  have  been,  in 
the  first  instance,  a  trespasser,  by  refusing  to  quit  tbs 
shop  when  requested,  and  so  to  have  been  the  cause  of 
the  affray  which  subsequently  took  place;  but  the  first 
act  of  unlawful  violence  and  breach  of  the  peace  was 
committed  by  the  shopman;  that  led  to  a  conflict,  ia 
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irUcb  tkere  were  mutual  acta  of  violence  clearlj  amouiit- 
iBf  to  aa  a£Fray«  the  latter  part  of  which  took  place  in 
iko  defeudant'a  presence;  and  the  plaintiff  was  on  the 
ipol  OQ  which  the  breach  of  the  peace  occurred,  persist- 
lag  in  remaining  there  under  such  circumstances  as  to 
Bake  it  probable  that  the  breach  of  the  peace  would  be 
itnewed,  when  he  was  delirered  by  the  defendant  to  the 
foliem  offioer  in  the  very  place  where  the  affray  had 
happened. 

The  first  question  which  arises  upon  these  facts  is, 
whether  the  defendant  had  a  right  to  arrest  and  deliver 
the  plaintiff  to  a  constable,  the  police-officer  having,  by 
the  at^t  10  Geo.  4,  c.  44,  s.  4,  the  same  powers  as  a  con- 
stable has  at  common  law.     It  is  not  necessary  for  us  to 
decide  in  the  present  case,  whether  a  private  individual, 
who  has  seen  an  affray  committed,  may  give  in  charge  to 
I  constable  who  has  not,  and  such  constable  may  there* 
apon  take  into  his  custody  the  affrayers,  or  either  of 
them,  in  order  to  be  carried  before  a  justice,  after  the 
afifay  has  entirely  ceased,  after  the  offenders  have  quitted 
the  place  where  it  was  committed,  and  there  is  no  danger 
of  ita  renewal.     The  power  of  a  constable  to  take  into 
hb  custody  upon  the  reasonable  information  of  a  private 
person  under  such  circumstances,  and  of  that  person  to 
give  in  charge,  must  be  correlative.     Now,  as  to  the 
authority  of  a  constable,  it  is  perfectly  clear  that  he  is 
lot  entitled  to  arrest,  in  order  himself  to  take  sureties 
of  the  peace,  for  he  cannot  administer  an  oath;  Sharrock 
V.  Uannemer{a);  but  whether  he  has  that  power,  in  order 
to  take  before  a  magistrate,  that  he  may  take  sureties  of 
&e  peace,  is  a  question  on  which  the  authorities  differ. 
Lord  Hale  seems  to  have  been  of  opinion  that  a  consta- 
Ue  has  this  power ;  2  Hale's  Pleas  of  the  Crown,  89' 
And  the  same  rule  has  been  laid  down  at  Nisi  Prius  by 

(a)  Cio.  Elis.  Sf6;  Owen,  105,  iS.C.  aoxnine  Stmml  v.  Tanner. 
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Lord  Mansfield,  in  a  case  referred  to  in  2  East's  Pleas 
of  the  Crown,  306;  and  by  Buller,  J.,  in  two  others,  one 
quoted  in  the  same  place,  and  another  cited  in  3  Campb. 
N.  P.  C.  421.     On  the  other  hand,  there  is  a  dictum  to 
the  contrary  in  Brook's  Abt.  Faux  Impt.  6,  which  is  re- 
ferred to  and  adopted   by  Lord  Coke  in  2  Inst.  5€) 
Lord  Holt,  in  The  Queen  v.   Tooley{a),  expresses  the 
same  opinion.     Lord  Chief  Justice  Eyre,  in  the  case  of 
Coupey  V.  Henley  (b),  does  the  same.    And  many  of  the 
modern  text  books  state  that  to  be  the  law;  Bum's  Jus- 
tice,  26lh  edit.  Arrest,  258;  Bacon's  Abt.  D.  Trespass, 
53  \  2  East's  Pleas  of  the  Crown,  506;  Hawkins's  Pleas 
o/*  the  Crown,  book  2,  c.  13,  s.  8.     Upon  the  present 
occasion,  however,  we  need  not  examine  and   decide 
between  these  conflicting  authorities;  for  here  the  de- 
fendant, who  had  immediately  before  witnessed  an  affray, 
gave  one  of  the  affrayers  in  charge  to  the  constable  on 
the  very  spot  where  it  was  committed,  and  whilst  there 
was  a  reasonable  apprehension  of  its  continuance;  and 
we  are  of  opinion  that  he  was  justified  in  so  doings 
though  the  constable  had  seen  no  part  of  the  affray.    It 
is  unquestionable  that  any  bystander  may  and  ought  to 
interfere  to  part  those  who  make  an  affray,  and  to  stay 
those  who  are  going  to  join  in  it  till  the  affray  be  ended. 
It  is  also  clearly  laid  down  that  he  may  arrest  the  affrayers, 
and  detain  them  until  the  heat  be  over,  and  then  deliver 
them  to  a  constable.     Lambard,  in  his  Eirenarcha,  c.  3, 
p.  130,  says,  "Any  man  also  may  stay  the  affrayers  until 
the  storm  of  their  heat  be  calmed,  and  then  may  be 
deliver  them  over  to  a  constable  to  imprison  them  till 
they  find  surety  for  the  peace;  but  he  himself  may  not 
commit  them  to  prison,  unless  the  one  of  them  be  in 
peril  of  death  by  some  hurt,  for  then  may  any  man  carry 
the  other  to  the  gaol  till  it  be  known  whether  he,  so  hurt, 

(a)  2  Lord  Raym.  1S01.  (6)  1  £sp.  540. 
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will  live  or  die,  as  appeareth  by  the  stat.  3  Hen.  7,  c.  1.'' 
la  Hawk.  P.  C.  book  1,  c.  63,  s.  II,  it  is  said,  that  it 
seems  agreed  that  any  one  who  sees  others  fighting  may 
lawfully  part  them,  and  also  stay  them  until  the  heat  be 
o?er,  and  then  deliver  them  to  the  constable,  who  may 
arry  them  before  a  justice  of  the  peace,  in  order  to  their 
finding  sureties  for  the  peace;  and  pleas  founded  upon 
this  rule,  and  signed  by  Mr.  Justice  Buller,  are  to  be 
found  in  9  Went.  Plead.  344,  345;  and  De  Grey,  C.  J., 
OD  the  trial,  held  the  justification  to  be  good.    It  is  clear, 
therefore,  that  any  person  present  may  arrest  the  afiVayer 
at  the  moment  of  the  afiVay,  and  detain  him  till  his  pas- 
lion  has  cooled,  and  his  desire  to  break  the  peace  has 
ceased,  and  then  deliver  him  to  a  peace  officer.     And  if 
that  be  so,  what  reason  can  there  be  why  he  may  not 
I   arrest  au  affrayer  after  the  actual  violence  is  over,  but 
whilst  he  shews  a  disposition  to  renew  it,  by  persisting 
in  remaining  on  the  spot  where  he  has  committed  it  i 
Both  cases  fall  within  the  same  principle,  which  is,  that 
for  the  sake  of  the  preservation  of  the  peace,  any  indivi- 
dual who  sees  it  broken  may  restrain  the  liberty  of  him 
whom  he  sees  breaking  it,  so  long  as  his  conduct  shews 
that  the  public  peace  is  likely  to  be  endangered  by  his 
acts.     In  truth,  whilst  those  are  assembled  together  who 
have  committed  acts  of  violence,  and  the  danger  of  their 
renewal  continues,  the  affray  itself  may  be  said  to  con- 
tinue;   and  daring  the  affray   the   constable   may  not 
merely  on   his  own  view,  but  on  the  information  and 
complaint  of  another ^  arrest  the  offender;  and  of  course 
the    person    so  complaining   is  justified  in  giving  the 
charge  to  the  constable;    Lord  Hale,  P.  C. (a).     The 
defendant  therefore  had  a  right  in  this  case,  the  danger 
continuing,  to  deliver  the  plaintiff  into  the  hands  of  the 

(a)  Vol.  ii.  p.  89. 
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]police  officer,  unless  the  circumstance  that  the  plaintiff 
was  not  guilty  of  the  first  illegal  violence  make  a  diffit^ 
ence.     Now  at  the  time  the  defendant  interfered^  ht 
was  ignorant  of  that  fact;  he  saw  the  plaintiff  atid  otbdi 
in  a  mutual  contest,  and  that  mutual  contest  the  law 
gave  him  power  to  terminate,  for  the  sake  of  aecariag 
the  peace  of  his  house  and  neighbourhood,  and  the  pi^ 
tons  of  all  those  concerned,  from  violence;  and  if  kt 
had  the  power  to  arrest  all,  he  was  justified  m  ieciltia| 
any  one,  not  absolutely,  but  only  until  a  magistrate  teaH 
inquire  into  all  the  circumstances  on  oath,  and  bind  o^ial 
one  party  to  prosecute,  or  the  other  to  keep  the  peace, 
as  upon  a  review  of  all  the  circumstances  be  might  think 
fit.     If  no  one  could  be  restrained  of  his  liberty,  in  caaet 
of  mutual  conflict,  except  the  party  who  did  the  first 
wrong,  and  the  bystanders  acted  at  their  peril  in  this  r^ 
spect,  there  would  be  very  little  chance  of  the  public  peace 
being  preserved  by  the  interference  of  private  individuah^ 
nor  indeed  of  peace  officers,  whose  power  of  interposh 
tion  on  their  own  view  appears  not  to  dtfier  from  that 
of  any  of  the  king's  other  subjects^     For  these  reasoM 
we  are  of  opinion  that  the  defendant  wa«,  upon  the  facts 
in  eviilence,  justified   in  delivering  the  plaintiff  to  Ch€ 
police  officer. 

This  brings  me  to  the  second  question,  whether  tki 
plea  upon  the  record  was  substantially  proved.  I  thooght 
upon  the  trial  that  it  was,  but,  upon  further  consideta* 
tion,  I  concur  with  the  rest  of  the  Court  in  thinking  that 
it  was  not.  The  plea  was  as  follows  :**--*'  And  the  rie* 
fendant  says,  that  before  and  at  the  said  time  when  to 
the  said  defendant  was  lawfully  possessed  of  a  cerlaia 
dwelling-house  in  the  city  of  Liondon,  and  the  said  4e» 
fendant  being  so  possessed  thereof,  the  said  plauiliff 
just  before  the  said  time  when  &c.  entered  and  came 


TEEM,  V  WILL.  IV. 

!  mmI  ^kreUbg-bouBe,  «ad  diea  aad  ihtt«,  vkk 
■ri  anu^  wide  «  great  Qotse,  dt«tarbaiice»  mmI 
lereii^  Aod  then  juid  there  insulted,  sbused,  md 
mI  tbe  JefeiidaQt  and  his  servants  in  the  said 
HMHise,  and  greatly  disturbed  and  disquieled 
I  the  peaceable  and  quiet  possession  ot  tbe  said 
Hm>«>m»  tt  boeach  of  the  peace  of  onr  said  lord 
;i  wherenpoa  the  defendant  nhen  and  there  re- 
the  plaintiff  to  cease  4iis  noise  and  disturfaaaoe, 
lepart  from  and  oat  of  tbe  aaid  hoase,  which  tbe 
thee  and  there  wfaollj  nfused  to  do,  and  con* 
n  tbe  said  honse,  making  the  said  noise»  disturb- 
d  affray  tbereiv;  whereupon  the  defendant,  in 
preserve  the  peace  and  restore  good  order  and 
lity  in  tbe  said  house,  ihen  and  there  gave  diarga 
laintifi*  to  a  certain  poiicenuHi  of  the  city  of  Lon- 
1  then  and  there  reqnested  the  said  pcJicenaan  tn 
plaintiff  into  hiscnstody,  to  be  dealt  with  accord- 
w ;  and  the  said  poUoeoiaa,  so  being  such  policeman 
said,  at  such  reqnest  of  the  defendant,  then  and 
intly  laid  his  hands  on  the  plaintiff  for  the  cauae 
d,  and  did  then  and  there  take  the  plaintiff  into 
ody."  The  replication  puts  in  issue  all  the  alle* 
constitnting  ike  ground  of  ibe  arrest,  and  of  these 
necessary  to  prove  alL  It  is  enough  to  establish 
'  of  them  as  would  justify  the  arrest.  It  is  not 
to  prove  facts  wliicli  justify  the  imprison  men  t« 
ceaaary  %o  prove  such  of  the  facts  alleged  as 
lo  so.  The  allegations  which  were  proved  were 
y  into  the  defendant's  house,  the  assault  ou  his 
,  the  disturbance  of  the  defendant  in  his  posses- 
the  house,  by  an  afiiaj  in  it,  in  which  the  plain- 
3  a  part,  just  before  the  time  of  the  arrest,  and 
defendant  gave  the  plaintiff  in  charge  in  order 
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to  preserve  the  public  peace ;  but  the  fact  of  an  assault 
on  the  plaintiff  himself  was  not  proved,  and  that  is  th^ 
only  breach  of  the  peace  which  in  the  plea  appears  b^ 
necessary  implication  to  have  been  committed  in  the 
defendant's  presence;  for  in  none  of  the  other  allegerf 
facts  is  the  defendant's  presence  inserted  or  necessarily 
implied  before  the  moment  of  actual  interference.     The 
disturbance  of  the  defendant  in  the  possession  of  bis 
dwelling-house  J  might  have  occurred  by  an  entry  in  his 
absence,  and  therefore  that  averment  does  not  by  neces* 
sary  implication  affect  the  defendant's  presence.     If  so, 
the  substance  of  this  plea,  that  is,  so  many  of  the  allega*  : 
tions  in  it  as  constituted  a  defence,  was  not  proved,  as 
the  assault  on  the  defendant  himself  was  not  proved.  :• 
For  this  reason  we  think  that  the  proof  failed;  but  as 
this  is  a  case  in  which  an  amendment  would  have  been 
allowed  by  virtue  of  the  late  statute,  as  it  is  clear  upon    ; 
the  facts  that  there  was  a  defence,  on  the  ground  of  the   ; 
defendant's  right  to  arrest  for  a  breach  of  the  peace  in 
his  presence,  and  as  the  declaration  of  my  opinion,  that 
the  plea  was  substantially  proved,  at  the  time,  probabi; 
prevented  an  application  to  amend,  we  think  that  there 
should  be  a  new  trial,  when,  or  before  which,  the  plea 
may  be  amended.    And  as  ultimately  there  will  be  a  ver- 
dict for  the  defendant,  if  the  same  evidence  is  adduced, 
the  best  course  will  be  for  the  parties  to  agree  to  enter 
a  stet  processus. 

Rule  accordingly. 
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Mellob  V.  Baddeley  and  another. 

ASE.     The  first  count  of  the  declaration  stated  that  Where  in  an 
I  plaintiff  was  a  good,  true,  and  faithful  subject,  &c.  ^^^  ^?^J®^ 
1  had  never  been  guilty  of  poaching  or  unlawfully  been  party  for  mali- 
ilty  of  any  trespass  in  search  of  game,  &c.,  yet  that  without  proba- 

defendants,  contriving  &c.,   on   &c.  appeared   be-  ble  cause, 

Tfo        *  ^1.-        o  t  causing  an  in- 

e  one  John  Sneyd,  one  of  the  justices  occ,  and  ma-  formation  to 

lously,  and  without  any  reasonable  or  probable  cause,  Jj^  '^j  .^^"** 

ised  a  certain  false  and  malicious  information  to  be  for  trespassing 

libited  against  the  plaintiff,  for  that  he  the  plaintiff  ^^^^^  ^f 

1,  on  &c.  unlawfully  commit  a  trespass,  by  entering  game,  in  the 
,,..,,.  .  day  time,  un- 

1  being  m  the  day-time  upon  a  certain  common  or  der  stat.  i  &  2 

ice  of  land,  in  the  possession  and  occupation  of  Daniel  1^'/'-  4>  c.  32, 

■^^  '^  and  thereby 

rd  Baddeley  there,  in  search  of  game,  and  upon  such  causing  him  to 

brmation  maliciously,  and  without  any  reasonable  or  J^j^j^^^^^^^ 

^bable  cause,  caused  the  said  J.  S.  to  grant  his  sum«  ed  by  a  justice 

)ns  for  the  summoning  of  the  plaintiff  before  him  the  ^i^q  plaintiff 

id  J.  5.,  on  &c.  then  next,  to  answer  the  said  informa-  did  not  appeal 

,,,..«•  against  the 

•n;    that  the   defendants    caused  the   plaintiff  to   be  coniriction, 

rved    with   the   said    summons;    that  the  defendants,  U""!*?.?^*® 

'  '  the  44th  sec- 

Scc,  maliciously,  and  without  any  reasonable  or  pro-  tionofthat 
ble   cause,  caused  the  said  J.  5.  wrongfully  and  ille-  suffered  the 
lly  to  convict  the  plaintiff  of  the  supposed  offence  in  imprisonment 
s  information  specified,  and  to  adjudge  that  he  should  viction,  and 

rfeit  2/.,  together  with  1/.  lOs.  for  costs,  and  in  default  ^^^  conviction 
°        .        ,  was  still  sub- 

payment  to  be  imprisoned  two  calendar  months ;  and  sisting.  Held, 

at  the  defendants  maliciously,  and  without  probable  ^^no^traain" 

use,  caused  the  said  J.  S.  to  grant  his  certain  warrant  tainable;  and 

commitment,  whereby  the  constable  of  the  parish  of  iiavmg  been 

:oke-upon-Trent  was  commanded  to  convey  the  plain-  nonsuited,  the 
r  t     t  Court  refused 

I  to  gaol,  and  the  keeper  of  the  common  gaol  was  to  set  it  aside. 

Dmmanded  to  receive  and  keep  the  plaintiff  in  the  said 

aol  for  two  calendar  months,  unless  the  penalty  and 
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costs  should  be  sooner  paid ;  and  that  the  defendants 
maliciously  caused  the  plaintifF,  under  and  by  virtue  of 
the  said  commitment,  to  be  arrested,  and  to  be  conveyed 
to  gaoU  and  wrongfully  and  maliciously  caused  him  to  bt 
imprisoned  without  probable  cause  for  two  calendar 
months^  at  the  expiration  of  which  said  time  the  said 
plaintiff  was  duly  discharged  and  fully  released  from  the 
said  gaol.  There  were  three  other  counts  in  the  de- 
claration in  substance  the  same,  but  varying  in  form. 

At  the  trial  before  Park,  J.  at  the  last  assizes  for  the 
county  of  Stafford,  it  appeared  from  the  statement  of  the 
plaintiff's  counsel,  that  an  information  was  laid  by  the 
defendants  against  the  plaintiff  before  Mr.  Sneyd  fcr 
a  trespass  on  the  26th  of  February,  in  the  day-time,  ia 
pursuit  of  game,  under  the  1  &  2  Will.  4,  c.  32,  s.  50; 
and  the  offence  having  been  proved  by  one  of  the  de- 
fendants, that  Mr.  Sneyd  had  ordered  the  plaintiff  to 
pay  2/.  and  1/.  10s.  costs,  or  to  be  committed  for  two 
calendar  months;  and  the  plaintiff  being  too  poor  to 
pay  the  money,  and  being  unable  to  find  sureties  to 
enable  him  to  appeal,  was  imprisoned  for  that  period. 
Upon  this  statement  it  was  contended  by  the  defendants' 
counsel,  that  the  existing  conviction,  which  they  were 
prepared  to  prove,  was  conclusive  evidence  of  probable 
cause;  and  that,  to  support  the  action,  it  was  incumbent 
on  the  plaintiff  to  prove  that  the  proceedings  upon  the 
information  had  terminated  in  favour  of  the  plaintiff; 
they  relied  upon  Matthews  v.  Dick€nson{a),  and  Whk' 
worth  V.  HalUJb).  The  learned  Judge  was  of  opinion, 
that,  as  by  the  44th  section  of  the  1  8c  2  Will.  4,  c.  32, 
the  party  had  the  power  of  appealing,  the  action  could 
not  be  maintained  without  shewing  that  tlie  conviction 
had  been  quashed,  and  accordingly  directed  a  nonsuit. 


(a)  J.  B.  MoPRV  104;  7  Taont  39d.         ib)  S  B.  6c  Ad. 695. 
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Oromt  M  m  fbnMr  day  ki  this  itrm  moved  to  mi 
Ikit  BMMiit  aiide^  and  for  «  mw  trial.  The  cetet  cited 
it  *e  trill  of  M(ttitkew9  v.  Dkkentfm  mkI  WAitmortk  v. 
flMf  do  DOl  appij  to  this  ease,  as  the  proceeding  here 
eofliplaned  of  as  maliciooi  was  not  of  a  cifil  but  a  cri* 
Mual  iMture.  The  proceeding  bekig  of  a  criminal  mk 
tK%  there  oonid  be  no  niMiiality,  as  die  qnasbiog  of  the 
cMmction  woold  not  have  been  evidence  in  the  [dain- 
ifs  Aivonr  in  an  action  of  trespass  broogfat  against  bim 
bf  B€iddeiey,  the  owner  of  the  land  («).  Tbe  counctiosh 
kvii^beon  obtained  on  tbe  evidence  of  one  of  the  defend* 
ma,  vraa  not  admissible  in  evidence  in  «  civil  prooseding 
tetwoen  them  and  the  pkintiff ;  Smith  v.  iUimmim(Jk) ; 
Vbere  it  wms  held,  that  "  if  A*  is  convicted  before  a  m^ 
gistmte  on  tbe  evidence  of  B%,  althoagh  jB.'s  name  does 
lot  appear  on  the  conviction,  be  cannot  avail  bimself  of 
k  m  any  civil  proceeding  between  him  amd  A.;"  snd 
Hmilmmmy  v»  ltiintw(c)  is  to  the  like  effect.  The  effect 
of  receiving  snch  evidence  would  be  to  make  a  partj 
%  witness  in  his  own  cause% 
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Tbe  Court  took  time  to  confer  viridi  the  learned  Jodge 
who  tried  the  cause,  and  the  opinion  of  the  Court  was 
now  deliveTed  by 


Vaughan,  B.-^This  was  an  action  against  the  de* 
fiondants  for  maliciously  and  without  probable  cause 
hying  an  infomation  before  a  magistrate  against  the 
phantiff*,  and  causing  him  to  be  iasprisooed  thereon, 
Thededaration  having  set  out  the  summons,  and  a  con* 
fiction  onder  the  Game  Act,  1  &  2  Will.  4^  &  S^  a.  5(1, 
aNefed,  that  a  penalty  and  costs  vrere  impoeed  by  ebe 
canviction,  for  tbe  non-payment  of  which  the  plaintiff 
committed  to  prison,  and  kept  in  custody  there  for 

(s)  1  SUuk.  on  £vid.  f34— %^i      (?)  1  Csffip.  9.      (c)  Id.  151. 
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two  months.  The  action  was  not  brought  against 
defendant  for  any  act  done  by  him  in  his  characti 
a  magistrate,  but  for  maliciously  laying  an  informs 
without  reasonable  or  probable  cause.  The  plaini 
counsel  in  the  course  of  his  case,  after  having  exam 
some  witnesses,  was  interrupted  by  the  stater 
of  the  counsel  for  the  defendants,  that  they  could 
duce  a  conviction  under  1  8c  2  fVilL  4,  c.  52,  for  1 
passing  in  pursuit  of  game,  which  not  having  appe 
against,  pursuant  to  section  44  of  the  act,  affordi 
conclusive  answer  to  the  charge  of  malice  and  wan 
probable  cause  for  the  information.  The  plaintiff 
nonsuited,  on  the  ground  that  he  ought  to  have 
pealed  within  the  time  limited  by  section  44  of  i 
statute.  We  are  of  opinion,  that,  to  support  this  act 
it  was  necessary  that  there  should  have  been  prool 
a  prosecution  which  had  been  discharged  and  put  an 
to,  and  also  of  want  of  probable  cause,  and  a  dam 
sustained  in  consequence  of  the  prosecution.  The 
claration  contains  counts,  some  for  causing  the  plaii 
to  be  committed,  and  others  for  causing  him  to  be 
rested;  but  all  substantially  state  the  same  cause 
action ;  and  the  simple  question  is,  whether  this  con 
tion  unreversed  must  of  necessity  be  an  answer  to 
action,  as  shewing  probable  cause  for  laying  die 
formation  complained  of.  It  is  unnecessary  to  refe 
many  cases,  but  there  is  one  of  Whitworth  v.  Hali 
which  is  direct  to  the  point.  That  was  an  action  aga 
a  party  for  maliciously  suing  out  a  commission  of  h% 
ruptcy,  which  was  not  proceeded  in,  and  therefore 
brought  to  an  end.  There  Lord  Tenierden  said,  ' 
action  cannot  be  supported  for  maliciously  holdin{ 
bail,  without  shewing  that  the  proceedings  were  a 
end,  and  yet  the  discharge  from  arrest  is  in  the  dis* 

(a)  2  Barn.  &  Adol.  695,  697. 
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»f  the  Court ;"  and  LiUledale,  J.  added,  '^  there  is 
BthictioD  between  the  action  for  a  malicious  prose* 
D  by  indictment  or  for  a  malicious  arrest,  and  one 
naliciously  suing  out  a  commission  of  bankrupt. 
of  them  it  is  necessary  to  shew  that  the  or^nal  pro* 
Dg  which  formed  the  alleged  ground  of  the  action 
in  end/'  In  this  case  the  conviction  under  1  &  2 
4,  c.  32,  being  summary-,  section  44  gives  to  the 
convicted  an  appeal  from  it  to  the  quarter  sessions, 
ded  he  give  the  complainant  a  notice  in  writing 
n  three  days  after  such  conviction,  and  shall  also 
r  remain  in  custody  till  the  sessions,  or  within  such 
days  enter  into  a  recognizance  to  appear  and  try 
appeal.  The  plaintiff  in  this  case  neither  gave 
e  of  appeal  nor  entered  into  such  recognizance,  but 
-ed  the  punishment  awarded  on  the  conviction, 
efore,  as  he  acquiesced  in  it,  that  was  evidence  of 
able  cause. 

Rule  refused. 
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Priestley  v.  Watson. 

SUMPS  IT,  by  the  plaintiff,  as  clerk  to  the  Under-  On  the  15th  of 

s  of  the  Aire  and  Calder  Navigation,  against  the  August,  1828, 

,  an  increased 

idant,  an  overseer  of  the  township  of  Brotherton,  for  poor-rate  \va8 

assessed  on 
Q  premises,  against  which  an  appeal  was  entered  at  the  October  sessions,  and 
ed  to  the  following  sessions  in  January.  On  the  15th  of  December,  1828,  the 
iers  distrained  for  the  increased  rate;  but,to  prevent  a  sale,  the  amount  was 
inder  protest,  and  the  distress  relinquished.  The  rate  was  subsequently  re- 
,  in  consequence  of  the  decision  of  the  Court  of  King's  Bench,  on  a  case  sent 
'  the  justices  on  the  hearing  of  the  appeal.  It  did  not  appear  that  any  notice 
iting  of  the  appeal  had  been  given  to  tne  overseers,  pursuant  to  the  41  Geo.  3, 
-)  c.  23,  s.  2,  before  the  levy.  In  an  action  brought  by  the  party  on  whom 
creased  rate  was  made  against  the  defendant,  one  of  the  overseers  at  the  time 
I  levy,  to  r^over  back  the  excess  above  the  last  effective  rate,  as  money  had  and 
ed  to  his  use. .  Held,  that  as  no  notice  of  appeal  had  been  given  to  the  over- 
pursuant  to  the  second  section  of  the  statute,  the  action  could  not  be  main- 
L 
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money  had  and  received  by  the  defendant  to  the  ate  of 
the  Undertakers,  and  on  an  account  stated.  Plea :  t|M 
general  issue.  At  the  trial  before  AUerMom, }.,  at  IIm 
spring  assiies  for  the  county  of  York,  1833,  the  juij 
found  a  Terdict  for  the  pkintiff  for  163/.  3s.  S^tL,  subJMt 
to  the  opinion  of  this  Court  on  the  foUowbg  case : 

On  the  15th  August,  IdSa^  the  overseers  of  the  pool 
of  the  township  of  Brotherton,  in  the  county  of  York,  if 
whom  the  defendant  was  one,  duly  made  and  pablisbsi 
e  rate  for  the  relief  of  the  poor  of  the  said  township  ia 
which  they  rated  the  said  Undertakers  at  the  sum  sf 
150/.  in  respect  of  property  of  the  annual  value  of  ffOCOL 
Against  this  rate  the  said  Undertakers  entered  an  appsd 
at  the  October  sessions,  1828,  which  appeal  was  respilsd 
till  the  following  sessions  in  January,  18^.  On  Ai 
15th  December,  1828,  after  summons  and  refusal  to  pa^ 
a  distress  was  duly  made  by  the  said  defendant,  who  wn 
one  of  the  overseers  of  Brotherton,  on  a  vessel  belongiBg 
to  the  said  Undertakers,  for  150/.,  being  the  amount  of 
the  said  rate;  and,  to  prevent  a  sale,  the  sum  of  IfiSi. 
35.  SJ^d.,  being  the  amount  of  the  said  rate  and  of  the 
expenses  of  the  said  distress,  were  paid  to  the  defendaot, 
being  still  overseer  of  the  poor,  who  was  at  the  sane 
time  served  with  the  following  written  protest,  signed  bj 
the  Company's  clerk,  and  expressed  to  be  on  behalf  of 
the  Undertakers  of  the  Aire  and  Calder  Navigation. 

"  I  do  hereby  tender  you  the  sum  of  150/.,  for  which 
you  have  distrained  the  goods  and  chattels  of  the  said 
Undertakers,  and  also  the  sum  of  13/.  35.  S^d,  for  costi 
of  distress,  making  together  the  sum  of  163/.  3t.  3)<ii 
but  I  do  on  their  behalf  hereby  protest  against  your  right 
to  recover  the  same  by  the  illegal  distress  you  ha?e 
made ;  and  I  do  hereby  give  you  notice  that  an  actios 
will  be  brought  for  restitution  and  for  damages.  Dated 
15th  December,  1828." 


t.i 


ii 

1 

ic 
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^nd  the  defcsdnt  on  that  oecatioii  gave  a  receipt  for 
B  8Md  tun  of  l6SL  S$.  SJ^d.,  of  whicb  the  fDllowing  ia 
:opj: 

"  ReceiTedy  the  f5th  December,  1828,  ot  the  Aire  and 
Ider  Navigation  (bj  payment  of  J.  P.  S.),  the  sum  of 
71,  cTaimed  and  distrained  for  bj  the  township  of  Bro- 
rton  for  poor-rates,  upon  the  Undertakers  of  the  said 
Tigation,  together  with  13/.  3s.  d|<f.  for  costs  attending 
fistraining  tbe  same. 

50  O  O  (Signed)     E.  W.,  one  of  the  overseers 
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of  the  poor  of  the  said 
township  of  Brotherton.** 


At  the  January  sessionS|  ]  Q29t  the  rate  was  confirmed 

an  order  of  sessions,  subject  to  a  case  for  the  opinion 
tbe  Court  of  King's  Bench ;  and,  whilst  the  decision 

this  case  was  pending,  viz.  on  27th  March,  1829^ 
[>ther  rate  was  made  by  the  overseers  of  the  said  town- 
ip  of  Brotherton,  in  which  a  similar  charge  was  made 

tbe  said  Undertakers  in  respect  of  the  same  property, 
leased  at  the  same  annual  value  of  2000/. ;  against 
lich  rate  the  said  Undertakers  appealed  to  the  then 
It  sessions,  which  appeal  was  respited ;  but  before  the 
[lowing  sessions,  viz.  in  Trinity  term,  1829>  the  Court 

King's  Bench  ordered  that  the  order  of  sessions  con- 
ming  the  rate  of  the  15th  August,  1828,  should  be 
lashed,  and  the  said  rate  amended  by  an  order,  of 
nich  the  following  is  a  copy : 

'*  King's  Bench. — Wednesday  next  after  three  weeks 

of  the  Holy  Trinity,  in  the  tenth  year  of  King 

George  the  Fourth. 

"Liberty  of  St.  Peter's,  York.— TA^  King  v.  The 

Undertakers  of  the  Aire  and  Calder  Navigation. — Upon 

earing  the  counsel  on  both  sides,  it  is  ordered  that  an 

nler  of  sessions  made  on  the  appeal  of  the  defendants 
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18S4.  against  a  rate  or  assessment  made  for  the  relief  of  the 
poor  of  the  township  of  Brotherton,  in  the  West  Riding 
of  the  county  of  York,  and  within  the  liberty  of  St 
Watson.  Peter's,  York,  be  quashed  for  the  insufficiency  thereof, 
and  that  the  Sessions  do  amend  the  said  rate  by  striking 
out  therefrom  the  assessment  made  upon  the  defendants 
in  respect  of  that  part  of  the  river  Aire  which  lies  within 
the  said  township  of  Brotherton.  And  it  is  further  or- 
dered, that  the  defendants  have  leave  to  give  a  new  notice 
of  appeal  against  the  said  rate  or  assessment,  and  to 
specify  therein,  if  they  think  fit,  any  new  ground  of  ap- 
peal against  the  said  rate  or  assessment." 

At  the  July  sessions,  1829;  the  appeal  against  the  rate 
of  the  27th  of  March,  ISSQy  was  heard,  and  that  rate  was 
amended   by  increasing  the  assessment  on  the  annual 
value  of  the  ratable  property  of  the  said  Undertakers  in 
the  said  township  from  2000/.  to  2010/.  25.  8</.,  and  an 
order  of  sessions  was  made  accordingly,  subject  to  a 
second  case  for  the  opinion  of  the  Court  of  King's  Bench. 
The  overseers  of  the  poor  of  the  said  township,  however, 
continued,  until  the  determination  of  the  Court  of  King^s 
Bench  on  such  second  case,  to  make  rates  for  the  relief 
of  the  poor,  in  all  of  which  the  said  Undertakers  were 
rated  upon  property  assessed  at   the   annual   value  of 
2010/.  25.  8f7. ;   and  the  said  Undertakers  continued  to 
appeal  against  each  of  such  rates  to  the  quarter  sessions. 
At  the  January  sessions,  1830,  the  appeal  against  the 
rate  of  August,  1828,  was  respited  to  the  next  sessions, 
no  notice  having  been  given  to  the  sessions  of  the  order 
of  the  King's  Bench  of  Trinity  term,  1 829,  hereinbefore 
mentioned.     No  further  notice  of  that  appeal  appears  in 
the  records  of  the  sessions,  nor  any  other  respite  thereof, 
during  1830,  1831,  nor  until  the  Easter  sessions,  1832. 
At  the  Easter  sessions,  1832,  the  rate  of  the  15th  August, 
1828,  and  all  the  subsequent  rates,  were  amended  by 
reducing  the  annual  value  of  the  ratable  property  of  the 
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md  Undertakers  In  the  said  township  to  15/.  l6s.  Upon 
juch  reductions  the  amount  of  all  the  before-mentioned 
rates,  payable  by  the  said  Undertakers  to  the  overseers  of 
Brotberton,  was  i2l.0s.6d.  only.  The  said  Undertakers 
made  no  application  at  the  July  sessions,  i8d2|  for  any 
order  directing  the  overseers  of  the  township  of  Bro- 
therton  to  refund  to  the  said  Undertakers  the  sum  of 
money  so  paid  to  the  said  defendant  as  aforesaid,  deduct- 
ing the  said  sum  of  12/.  O5. 6c/.,  nor  was  any  entry  made, 

V>r  any  proceeding  had  respecting  the  said  rate ;  but  on 

the  12th  October,  1832,  the  following  notice  was  served 

OQ  the  defendant : 


"  To  the  Churchwardens  and  Overseers  of  the  Poor 

of  the  township  of  Brotherton,  in  the  liberty  of  St. 

Peter  of  York,  in  the  West  Riding  of  the  county 

of  York,  and  every  of  them,  and  especially  to 

Edward  Watson  and  Walker  Smith  and  to  each  of 

them. 

*^  As  the  solicitor  and  law  agent,  and  on  behalf  of  the 

Undertakers   of  the  navigation  of  the  rivers  Aire  and 

Calder,  in  the  West  Riding  of  the  county  of  York,  I 

hereby  demand  of  you  to  repay  and  return  to  the  said 

Undertakers  the  sum  of  money  which  was  paid  to  you 

bj  the  said  Undertakers,  or  their  agent,  on  or  about  the 

15th  day  of  December,  1828,  as  the  amount  of  a  certain 

rate  or  assessment  bearing  date  the  15th  day  of  August, 

1828,  for  and  towards  the  necessary  relief  of  the  poor  of 

the  said  township  of  Brotherton,  rated  and  assessed  upon 

the  said  Undertakers  as  owners  and  occupiers  of  a  cut  or 

canal,  and  that  part  of  the  river  Aire  within  the  township 

of  Brotherton,  dams,  locks,  and  weirs,  and  tolls,  dues,  or 

rates,  and  the  costs,  charges,  and  expenses  of  putting 

into  execution  a  warrant  of  distress  for  the  same  rates, 

bearing  date  on  or  about  the  22d  day  of  November,  1 828, 

¥OL.  III.  L 


V, 
Watsok. 


146 


1834. 


Priestley 

V. 

Watson. 


CASES  IN  THE  EXCHEQUERy 

under  the  hands  and  seals  of  Henry  John  Dickin$,  Esq., 
and  Datmon  Richardson  Currer,  clerk,  two  of  his  Mi- 
jesty's  justices  of  the  peace  in  and  for  the  said  libertji 
after  deducting  thereout  such  sum  and  sums  of  money  as 
are  due  from  the  said  Undertakers  for  the  rates  or  assesi* 
ments  rated  and  assessed  upon  them  in  respect  of  their 
property  in  the  said  township  of  Brotherton,  and  whicb 
have  been  amended  and  reduced  by  the  general  quarter 
sessions  in  and  for  the  said  liberty,  in  pursuance  of  the 
order  and  direction  of  his  Majesty's  Court  of  King*t 
Bench  in  that  behalf;  and  also  take  notice,  that  in  case 
you  shall  refuse  or  neglect  to  pay  the  same  to  me,  or  to 
Mr.  Joseph  Priestley,  at  the  office  of  the  said  Under- 
takers in  Wakefield,  within  six  days  from  the  seririce 
hereof,  an  application  will  be  made  to  the  next  general 
quarter  sessions  of  the  peace  to  be  holden  for  and  in  the 
said  liberty  on  the  20th  day  of  October  instant,  as  soon 
as  counsel  can  be  heard,  for  an  order  of  the  said  Court 
to  be  made  upon  you,  the  churchwardens  and  overseen 
of  the  poor  of  the  said  township  of  Brotherton,  to  repay 
and  return  to  the  said  Undertakers  all  such  sum  and 
sums  of  money  as  they  ought  not  to  have  been  paid  or 
been  charged  with ;  and  also  to  pay  to  the  said  Under* 
takers,  or  their  said  agent,  all  costs,  charges,  and  expenses 
occasioned  by  their  having  paid,  and  having  been  re- 
quired  to   pay  the  said  sum  of  money   so  wrongfully 
charged  upon  them  as  aforesaid,  in  respect  of  the  said 
rate  or  assessment  above  mentioned.     Dated  1 1th  Octo* 
ber,  1832.  Samuel  Haibtone:* 

The  said  Undertakers  accordingly  made  an  application 
at  the  following  October  sessions,  1832  (a),  for  an  order 
directing  the  overseers  of  the  said  township  of  Brotherton 

(a)  See  Hex  ▼.  Justtcts  of  St.  Peter's  Liberty^  Tork^  4  a  &  Adol. 
342 ;  1  Ney.  &  Mann.  108,  &  C. 
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to  refttod  to  the  said  Undertakers  the  said  sum  of  money 
90  paid  to  the  said  defendant  as  aforesaid,  deducting 
therefrom 'such  sum  as  was  due  according  to  the  said 
atnelided  rates;  which  application  was  refused  by  the 
jastioea  at  the  said  sessions.  In  the  years  1826  and 
\B97,  and  from  thence  to  the  time  of  the  distress,  be- 
tween two  and  three  pounds^  but  never  more  than  five 
pomida  a  JBbt,  had  been  collected  for  poor-rates  from 
die  aatd  Undertakers  by  the  overseers  of  Brotherton,  but 
BO  ratebooks  were  produced  at  the  trial  previous  to 
Aogost,  1828.  The  defendant  Watson  was  one  of  the 
omaeers  of  the  poor  of  Brotherton  for  the  years  1828, 
1M9,  18S0,  1831,  and  1832  respectively,  but  with  dif- 
ferent coadjutors  in  each  of  these  years.  The  township 
of  Brotherton,  long  before  and  since  August,  1828, 
adopted  the  provisions  and  complied  with  the  requisites 
of  82  Geo.  3,  c.  8S,  commonly  called  Gilberts  Act,  and 
the  said  sum  of  150/.,  on  the  same  day  that  it  was  re- 
ceived, vras  paid  over  by  the  defendant  to  TV.  Smith,  the 
guardian  of  the  poor  of  the  township  of  Brotherton,  ap- 
pointed under  that  act  before  the  rate  was  made,  and 
who  had  continued  to  be  so  up  to  the  time  of  his  receipt 
of  the  money,  and  was  so  at  the  time  of  the  action 
brought.  The  money  so  paid  was  appropriated  by  the 
gaatdian  to  the  fund  for  the  general  relief  of  the  poor  of 
the  township,  and  had  been  expended  before  the  12th 
of  October,  1832.  The  question  for  the  opinion  of  the 
Court  was,  whether,  under  the  above  circumstances,  the 
plaintiff  was  entitled  to  recover  the  said  sum  of  l63/.  3s. 
5)if.,  or  way  and  what  part  thereof. 

The  points  stated  for  arguntent  on  the  part  of  the 
phuntiff  vrere,  that  the  Undertakers  of  the  navigation 
were  entitled  to  recover  the  whole  amount  for  which  the 
verdict  was  entered,  as  a  payment  made  under  compul- 
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8ory  process,  which  was  subsequently  determined  to  be 
illegal,  deducting  only  the  sum  of  12/.  Os.  6d.,  the  amount 
of  all  the  amended  and  reduced  rates. 

On  the  part  of  the  defendant, — first,  that  the  money 
was  paid  to  the  defendant  as  overseer  of  the  township  of 
Brotherton,  and  by  him  immediately  paid  over  to  the 
guardian  of  the  poor  of  that  township,  pursuant  to  the 
Stat.  22  Geo.  3,  c.  83,  ss.  7,  8 ;  secondly,  that  it  did  not 
appear  that  the  distress  was  illegal,  and  that  the  defend- 
ant was  within  the  stat.  41  Oeo.  3,  c.  23,  ss.  1,  2,  5,4, 
and  8 ;  thirdly,  that  the  plaintiff  had  neither  proved  a 
demand  of  the  perusal  and  copy  of  the  warrant  of  dis- 
tress, nor  that  the  action  was  commenced  within  six 
months  after  the  act  committed,  pursuant  to  the  84 
Geo.  2,  c.  44,  ss.  6  and  8. 


Wightman,  for  the  plaintiff.     The  Court  of  Quarter 
Sessions  having  refused  to  interfere,  the  Undertakers  of 
the  Aire  and  Calder  Navigation  will  have  no  means  of 
recovering  this  money,  which  was  clearly  paid  under  an 
illegal   process,   unless  this  action  can  be  maintained. 
[^AldersoN,  B.  It  all  arises  from  their  own  neglect  in  not 
restraining  the   overseer  from   levying   more    than  the 
amount  of  the  assessment  in  the  last  effective  rate,  ac- 
cording to  the  41  Geo.  3,  c.  23,  s.  2.]     That  clause  is 
inapplicable.     The  authority  given  by  that  section  to 
overseers  to  levy  the  sum  assessed,  notwithstanding  an 
appeal,  merely  enables  them  to  take  such  sum  in  the 
first  instance ;  but,  if  the  rate  is  afterwards  reduced, 
they  are  liable   to  refund   the  overplus.     The  distress 
may  have  been  legal  to  the  amount  of  the  last  effective 
rate,  but  it  may  subsequently  have  become  unlawful  to 
retain  the  money,  and  then  the  right  of  action  would 
accrue.      [Parke,  B.    The  money  was  lawfully  taken*. 
At  what  time  did  it  become  money  had  and  received  tc^ 
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tfae  plaiQtiff's  use?]  As  soon  as  the  Court  of  King's 
fiench  bad  determined  that  the  rate  was  invalid.  [Lord 
Lyndhurst,  C.  B.  If  the  money  was  lawfully  taken  by 
the  defendant*  it  was  lawfully  paid  over  to  the  guardian  Watsok. 
of  the  poor,  and  there  was  a  legal  application  of  the 
money  in  his  bands  to  parochial  purposes,  before  the 
application  to  the  sessions  in  1852,  to  have  the  excess 
repaid.  The  Undertakers  might  have  protected  them- 
selves by  pursuing  the  remedy  pointed  out  by  the 
statute.]  The  paying  the  money  over  cannot  make  any 
difference,  because  if  the  sessions  had  made  an  order 
that  the  money  should  be  repaid,  the  order  must  have 
been  directed  to  the  churchwardens  and  overseers,  and 
not  to  the  guardian  of  the  poor.  Before  the  passing  of 
the  22  Geo,  3,  c.  83,  this  action  to  recover  back  the 
amount  might  clearly  have  been  maintained.  In  Fellham 
V.  Ttrrifj  cited  by  Azhhurst,  J.,  in  Birch  v.  Wright  (a), 
it  was  held  that  an  action  for  money  had  and  received 
would  lie  against  an  overseer  of  the  poor  to  recover 
money  which  had  been  levied  upon  a  conviction  which 
was  afterwards  quashed  ;  and  iu  Watkins  v.  Hetvletl  (6) 
where  the  putative  father  of  a  bastard  child  paid,  before 
its  birth,  a  fixed  sum  to  the  parish  officers  to  discharge 
him  from  all  future  responsibility  for  the  maintenance  of 
the  child,  it  was  held  that  after  the  birth  and  death  of 
the  child,  he  might  recover  back  such  part  of  the  money 
as  remained  unexpended,  as  money  had  and  received  to 
his  use.  That  was  on  the  ground  of  there  being  a  failure 
of  consideration,  which  is  the  case  here.  [Parktf  B. 
It  does  not  appear  in  this  case  that  any  notice  of  appeal 
was  given  to  the  defendant  at  the  time  of  the  levy.  In 
order  to  make  him  a  wrong-doer,  it  is  essential  that  he 
ihoald  have  had  notice  of  appeal,  because,  if  he  had  not, 

(fl)  1  T.  R.  88T;  1  Cowp.  419. 

\h)  3  J.  B.  Moore,  211 ;  1  Brod.  &  B.  ]. 
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the  41  Geo.  3,  c.  23,  s.  Q,,  entitled  liiin  to  levy  the  whole 
amount  of  the  rate,  and  he  was  bound  to  pay  it  over  to 
the  guardian  of  the  poor,  to  be  applied  to  parochial  pur- 
poses.] A  notice  of  appeal  may  be  inferred  to  hate 
been  given. 

Lord  Lyndhurst,  C.  B. — We  are  not  to  conjectiire 
that  a  notice  of  appeal  was  given.  It  is  essential  that 
such  notice  should  have  been  given,  and,  if  it  bad  been, 
it  ought  to  have  been  proved. 

Alderson,  B. — Under  this  act  the  defendant  was 
bound  to  pay  over  the  money  to  the  guardian,  and  the 
action  is  not  brought  until  it  is  paid  over.  It  does  not 
appear  that  any  notice  of  appeal  was  given  at  the  time 
of  the  levy.  The  defendant  is  not  shewn  to  be  a  wrooff- 
doer,  and  the  action,  therefore,  cannot  be  maintained. 

Judgment  for  the  defendant. 
Bliss  was  to  have  argued  for  the  defendant. 


The  circum- 
stance of  an 
attorney  being 
a  burgess  does 
Dot  entitle 
him,  in  an  ac- 
tion against 
the  corpora- 
tion for  costs, 
to  inspect  the 
corporate 
books  in  order 
to  prove  his 
retainer. 


Stevens  v. The  Mayor  of  BERWiCK-upoN-TwEBD(fl). 

rr.  H,  WATSON  moved  for  a  rule  to  shew  cause 
why  the  plaintiff  in  the  present  case  should  not  be  it 
liberty  to  inspect  the  guild  books  of  the  corporation  of 
Berwick-upon-Tweed.  The  plaintiff  was  an  attorney 
and  a  burgess,  and  the  present  action  was  brought 
against  the  corporation  for  business  done  as  an  attorney. 
He  was  desirous  of  obtaining  the  inspection  now  prayed 

(a)  This  and  ihe  following  case  are  taken,  by  permission,  from 
Bowling's  Practice  Cases. 


IIICHACLMAS  T£RM>  VI  WILL.  IV.  161 

for,  in  ofdcir  to  prove  \ki8  retaiuer.     Being  a  corporator,        1835. 

lie  bad  an  interest  in  the  books  of  the  corporation,  aud      Z^^^"^^*^ 
.....  Stevens 

wu  entitled  to  an  mspection  of  them.  v. 

Mayor  of 
Berwick- 

LiTTLEDALEyJ. — ^Tbe  plaintiff's  claim  here  has  no-  upon-Twked. 
thing  to  do  with  the  affairs  of  the  corporation.  If  you 
require  the  books  at  the  trial,  you  must  give  notice  to 
produce  them ;  and  if  they  are  not  produced,  you  may 
give  secondary  evidence  of  their  contents.  Such  appli- 
cations as  the  present  are  granted  only  in  those  cases 
where  the  opposite  party  stands  in  the  situation  of  a 
trustee  for  both  parties.  That  is  not  the  case  here. 
It  is  true  thai  the  plaintiff  has  a  right  to  inspect  the 
books,  where  his  rights  as  a  burgess  are  affected ;  but 
bare  his  rights  as  a  burgess  do  not  come  in  question ; 
snd  the  mere  accidental  circumstance  of  his  being  a  bur- 
geu  cannot  give  him  a  right  to  inspect  tlie  corporation 
books  for  the  purpose  of  sustaining  his  private  claims. 
If  such  applications  were  allowed,  the  time  of  public 
officers  would  be  perpetually  occupied  in  consequence  of 
tbeai. 

Rule  refused. 


an 


Rex  v.  Simms. 

A  RULE  nisi  had  been  obtained  for  a  mandamus  to  Where 
be  directed  to  the  defendant,  commanding  him  to  deliver  ^^^^^^^^^q. 
over  certain  parish  books  and  monies   to   the   present  competent  to 
overseer  of  the  parish  of  Brancaster.    The  affidavits  in  ^^^gnce^ofa 
lapport  of  the  rule  stated,  that  the  defendant,  who  was  conviction  un- 

.        .  .       .  .   «  .    .     ^    •     ^  derthe4&5 

tppomted  overseer  m  the  year  1833-4,  had,  m  Ilecem-  WiU,4,c.76f 

ber,  1833,  been  convicted  of  wilful  misapplication  of  the  '•^^?  ^°?  **? 
'  '  ^  "^^  application  is 

parish  monies,  under  4  &5  Will.  4,  c.  76>  (the  Poor  Law  made  for  a 

mandamus  to 
compd  him  to  deliver  up  books  &c.  belonging  to  the  parish,  the  conviction  must  be 
•nn^ffl  to  the  afiidaTits  in  support  of  the  rule. 


i52 


1835. 


The  King 
v. 

SiMMS. 
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AmeDdment  Act)  8.97(a)  and  that  another  person  ha.^ 
been  appointed  in  his  place  for  the  rest  of  the  year/ 
but  ihat  he  refused  to  deliver  over  the  books  and  monies 
of  the  parish.     It  appeared  by  the  affidavits  in  answer, 
that  no  conviction  had  been  drawn  up,  and,  therefore, 
Littkdale,  J.  called  upon 


Austin  f  in  support  of  the  rule,  who  con  tended,  that 
the  legal  consequences  of  the  conviction  attached  imme** 
diately  upon  the  decision  of  the  justices.     The  drawing 
up  the  conviction  was  merely  form,  and  might  be  done 
at   any  time,  even  after   the   penalty  had   been   levied; 
Bex  V.  Barker{b).    The  defendant,  therefore,  had  ceased 
to  be  overseer,  by  the  operation  of  the  act  of  parliament 
from    the  moment   when   the    conviction    took    place. 
It  would,  at  all  events,  be  sufficient,  if  the  convictioD 
were  drawn  up  before   the  writ  of  mandanms  issued, 
supposing  it  to  be  necessary  to  recite  the  conviction  in 
the  writ. 

LiTTLEDALE,  J.  intimated  that  he  was  of  a  differeot 
opinion,  but  that  he  would  consult  the  rest  of  the  Court. 


(o)  "  And  be  it  further  enact- 
ed, that,  if  any  overseer,  assist- 
ant overseer,  master  of  a  work- 
house, or  other  paid  officer,  or 
any  other  person  employed  by  or 
under  the  authority  of  the  said 
guardians,  shall  purloin,  embez- 
zle, or  wilfully  waste  or  misapply 
any  of  the  monies,  goods,  or 
chattels  belonging  to  any  parish 
or  union,  every  such  offender 
shall,  besides  and  in  addition  to 
such  pains  and  penalties  as  such 
person  so  offending  shall,  inde- 
pendently of  this  act,  be  liable 


Cur,  adv.  vuU. 

to,  upon  conviction  before  two 
justices,  forfeit  and  pay,  for  every 
such  offence,  any  sum  not  ex- 
ceeding 20/.,  and  also  treble 
the  amount  or  value  of  socb 
money,  goods,  or  chattels  so 
purloined,  embezzled,  wasted,  or 
misapplied,  and  every  person 
so  convicted  shall  be  for  ever 
thereafter  incapable  of  serviog 
any  office  under  the  provisions 
of  this  or  any  other  act  in  reif 
tion  to  the  relief  of  the  poor/ 
(6)  1  East,  186. 
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Tbe  rule  bebg  again  mentioned,  1835. 


LiTTLEDALEy  J. — I  have  spoken  to  the  other  Judges,  v. 

nd  we  agree  that  the  rule  nisi  for  this  mandamus  ought  Simms. 
ever  to  have  been  granted.  I  agree  with  Mr.  Austin^ 
lat  there  are  many  cases  where  it  would  not  be  neces- 
iTj  for  a  conviction  to  be  drawn  up  immediately  on  the 
trty  being  in  fact  convicted ;  but  on  a  mandamus  being 
ranted,  there  is  no  opportunity  afterwards  of  examining 
)to  tbe  conviction.  This  rule  is  for  a  mandamus,  com- 
landing  an  overseer  to  deliver  over  all  books,  &c.  be* 
}nging  to  a  parish;  and  the  ground  on  which  it  is 
loved  is,  that  he  has  been  convicted  under 4&  5  fVillA, 
•  76,  s.  97-  Now  this  conviction  not  being  drawn  up 
nd  annexed  to  the  affidavits,  the  overseer  is  not  in  a 
ituation  to  make  a  return  that  there  is  no  such  convict- 
ion, so  as  to  examine  its  validity.  On  an  application 
or  a  mandamus,  under  circumstances  like  the  present, 
be  Court  ought  to  see  that  there  has  been  a  good  con- 
iction,  and  whether  it  was  before  persons  competent  to 
lecide.  It  seems  to  me,  therefore,  that  the  conviction 
lot  being  annexed  to  the  affidavits  on  which  this  rule  was 
pnted,  it  ought  to  be  discharged. 

Rule  discharged. 
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The  right  of 
the  landlord, 
under  the  11 
Geo.  2,  c.  19, 
8.  1,  to  follow 
the  tenant's 
goods,  in  the 
case  of  a  frau- 
dulent and 
clandestine  re- 
moval, does 
not  attach  un- 
less the  rent 
has  actualljr 
become  due 
before  the  re- 
moval of  the 
goods. 


Rand  v.  Vaughan  and  Duffield  (a). 

XHIS  was  an  action  of  trespass  for  breaking  and  enter- 
ing the  plaintiff's  house  and  seizing  his  goods.  The  de- 
fendants jointly  pleaded  not  guilty^  and  the  defendant 
Duffieldf  as  bailiff  of  Vaughan,  jusii&ed  the  taking  under 
the  statute  U  Geo.  %  c.  19j  s,  l,  as  a  distress  for  rent 
due  on  the  Soth  March,  1834,  and  stating  that  the  goods 
in  question  were  fraudulently  and  clandestinely  carried 
away  from  the  premises  in  respect  of  which  the  rent  was 
due,  to  prevent  the  distress,  and  that  the  distress  was 
taken  within  thirty  days  next  ensuing  such  carrying  away. 
The  plaintiff  replied,  that  the  goods  were  carried  away 
on  the  24th  March,  1834,  and  before  the  time  when 
the  rent  became  due  and  payable.  Upon  this  fact  the 
defendant  Duffield  took  issue  in  his  rejoinder. 

At  the  trial  before  Lord  Chief  Justice  Tindalf  at  the 
last  Summer  assizes  at  Guildford,  a  verdict  was  found  for 
the  defendant  Vaug/uin,  on  the  plea  of  not  guilty,  and  for 
the  plaintiff,  as  against  the  other  defendant,  Duffield, 
upon  both  the  issues, — damages  10/. 

Mr.  Piatt,  in  Michaelmas  term  last,  obtained  a  rule 
calling  upon  the  plaintiff  to  show  cause  why  a  verdict 
should  not  be  entered  for  the  defendant  Duffield  non  ob- 
stante veredicto,  on  the  ground  that,  the  replication  ad- 
mitting the  fraudulent  and  clandestine  removal,  enough 
remained  upon  the  face  of  the  plea  unanswered,  to  pre* 
elude  the  plaintiff's  right  of  action. 

Mr.  Comyn  showed  cause.  The  first  section  of  the  11 
Geo,  2,  c.  19,  provides,  that,  "in  case  any  tenant  or  te- 
nants, lessee  or  lessees  for  life  or  lives,  term  of  years,  at 

(a)  This  case  is  taken,  by  permission,  from  Moore  aud  Scott's 
Reports  of  Cases  in  the  Common  Pleas. 


vili^  BuSetWQe,  of  otberwisoj  of  aoy  megsu^gesj  laodf, 
teDemento,  or  hereditaaienU,  upon  the  demise  or  boldiog      ^^^ 
whereof  any  reol  U  or  ihgU  be  reserved,  duoi  or  made  v. 

payable,  sball  fniiidulently  or  clandestinely  convey  away       ^and^^ 
ar  carry  off  or  him  sucb  premises,  bis,  ber,  or  their  goods    Duffield. 
ar  cbaltds,  to  pravent  the  landlord  or  lessor,  landlords  or 
kaaorsy  frooa  distraining  the  same  for  arre^n  of  rent  io 
f9mwi>9d^  iu9t  or  made  payable,  it  shall  and  may  ba  law- 
W  Io  and  for  every  landlord  or  lessor,  landlords  or  lesfors, 
ar  any  person  or  parsons  by  him,  ber,  or  them  for  that 
pvpoae  Uwfnlly  impowered,  within  the  space  of  thirty 
daya  nemt  easttiog  aucb  ^nveyiilg  awi^  or  carrying  off 
sacb  goods  or  chattels,  as  aforesaidf  to  take  and  seiae  s^cb 
goods  and  chatteb  wherever  the  same  shall  be  found,  as  a 
distress  for  tie  said  arrean  of  rent,  and  the  same  to  sell 
ar  odierwiae  dispose  of  in  such  meaner  as  if  the  said  goods 
and  chattels  had  actually  been  distrained  by  sucb  lessor  or 
huHUofd,  lessors  or  landlords,  in  and  upon  such  premiies 
for  such  arrears  of  rent«"  In  fVatHm  v.  Main,  S  Esp.  \5, 
Lord  Chief  Justice  Eyre  ruled  that  this  statute  did  not 
apply  to  the  case  of  a  removal  before  the  rent  became  due. 
And  lu  NarthJkU  v.  JiightiMgaU.  Harr.  L.  &  T,  321,  a 
plea  of  this  sort  was  held  bad  on  demurrer*  All  the  prece- 
dsats  Btal^  the  rant  to  be  in  anrear.    The  right  of  thus 
MIowiBg  goods  is  a  rif^t  that  is  contrary  to  the  common 
kv,  and  must  be  atricdy  eonstruedt    To  entitle  the  land- 
kid  to  the  benefit  of  the  statute,  he  must  have  a  right  to 
Astfain  at  the  tiaie  of  the  removal.     It  would  be  absurd 
Io  say  that  tbe  right  to  follow  is  to  attach  before  the  right 
Io  distrain  has  attached:  if  it  were  so,  the  landlord  might 
aqaally  follow  the  tenant's  goods  where  the  renu^val  took 
place  twoanootlis  before  tbe  accraal  of  the  rent«  es  where 
the  fomer  event  precedes  the  latter  by  only  one  day- 
Mr.  PIM9  in  support  of  his  rule.    The  good  senae  of 
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the  thiDg^  as  well  as  the  law,  concur  in  fevour  of  the  de-    - 
fendant.    The  statute  applies  wherever  the  removal  bas    ; 
taken  place  in  order  to  prevent  the  landlord's  remedy,  and 
the  words  of  the  act  are — "  reserved,  due,  or  madepaf- 
able/*  The  removal  in  this  case  is  admitted  to  have  beea 
fraudulent  and  clandestine.    The  act  being  remedial,  die 
construction  contended  for  on  the  part  of  the  plaintiflp  ii 
manifestly  fallacious.  Watson  v.  Main  was  disapproved  by 
Lord  Ellenborough  in  Fumeaux  v.  Fotherby,  4  Camp*  136, 
where  his  lordship  says,  ''  that,  where  goods  are  fraudo-  '^ 
lently  removed  from  the  premises  in  the  night,  to  prevent  ^ 
the  landlord  from  distraining  upon  them  for  the  arrears  of  ^^ 
rent  to  become  due  next  morning,  the  case  certainly  i^ 
comes  within  the  mischief  intended  to  be  remedied  by  ^ 
the  statute,  and  there  is  some  ground  to  contend  that  k  i^ 
comes  within  its  provisions."     Neither  is  the  loose  nofee  , 
referred  to  of  Norihfield  v.  'Nightingale,  the  circumstances 
of  which  do  not  appear,  to  be  set  up  in  opposition  to  _ 
the  opinion  of  that  learned  judge. 

Cur.  adv.  vult. 


Lord  Chief  Justice  Tin  DAL  now  delivered  the  judg- 
ment of  the  Court : — 

Thb  was  an  action  of  trespass  against  two* defendants, 
in  bar  of  which  they  both  pleaded  a  joint  plea  of  not 
guilty,  and  the  defendant  Duffield  then  pleaded  specially! 
as  bailiff  of  Vaughan,  the  landlord,  a  justification  under 
the  11  Geo. 2,  c.  ig,  s.  1 ;  the  plea  stating  that  thereat 
for  which  the  distress  was  made  became  due  on  the  2Jth 
March,  1834,  and  that  the  goods  of  the  plaintiff  were 
fraudulently  and  clandestinely  carried  away  to  prevent 
tlie  distress,  and  that  the  distress  was  taken  within  thirty 
days  next  ensuing  such  carrying  away  of  the  goods.  The 
plaintiff  in  his  replication  alleged,  that  the  goods  were 
conveyed  away  on  the  94th  March^  1834,  before  the  time 


EASTEB  TERM,  V  WILL.  IV. 

iriien  the  rent  became  due  and  payable,  and  the  defeud- 
Dt  Duffield,  in  his  rejoinder,  took  issue  on  that  allega* 
on.      The  jury   found  a   verdict  for  the  defendant, 
^aughan^  on  the  plea  of  not  guilty,  and  for  the  plaintiff 
pon  both  the  pleas  of  the  defendant  Duffield,  with  10/. 
images  :  and  the  case  conies  before  us  on  a  motion  to 
Iter  a  verdict  for  the  defendant  Duffield,  non  obstante 
eredicto.     The  motion  would  perhaps  have  been  more 
orrect  in  point  of  form  if  it  had  been  a  motion  to  arrest 
le  judgment  for  the  plaintiff,  on  the  ground  that  enough 
till  remains  upon  the  defendant's  special  plea,  confessed 
fj  the  plaintiff's  replication,  to  bar  the  plaintiff's  de- 
aand ;  for,  we  are  not  aware  that  any  instance  can  be 
produced  where  the  defendant,  after  an  issue  which  he 
laa  taken  has  been  found  against  him,  has  been  allowed 
to  have  judgment  in  his  own  favour,  non  obstante  vere- 
dicto.    But  we  think  there  is  no  ground  whatever  for 
die  motion  in  the  one  form  or  the  other    The  short 
question  raised  by  the  pleadings  is,  whether  the  statute 
applies  to  cases  where  the  tenant  removes  his  goods  frau- 
dulently and  clandestinely  before  the  rent  becomes  due. 
And  we  are  of  opinion  that  such  case  is  not  provided  for 
by  the  statute.     By  the  common  law,  the  distress  for  rent 
was  necessarily  made  upon  some  part  of  the  demised 
premises,  otherwise  the  tenant  might  rescue  the  distress, 
or  bring  an  action  of  trespass ;  and  it  was  only  in  case 
the  landlord,  coming  to  distrain,  saw  the  cattle  on  the 
premises,  and  the  tenant,  to  prevent  the  distress,  drove 
them  off  the  premises,  that  the  landlord  could  justify 
freshly  following  and  distraining  them.     And  the  statutes 
8  Anne,  c.  14,  and  11  Geo,  2,  c.l9>  appear  to  have  been 
passed  with  a  view  of  removing  such  difficulty  in  the  way 
of  the  landlord's  remedy,  in  the  case  of  a  fraudulent  or 
clandestine  removal  of  the  tenant's  goods  off  the  pre- 
mises ;  for  it  expressly  empowers  the  landlord  **  to  take 
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and  seize  such  goods  wherever  the  same  shall  be  fottorf, 
as  a  distress  for  the  said  arrears  of  rent ;  and  the  same 
to  sell  or  otherwise  dispose  of  in  such  manner  as  if  the 
said  goods  had  been  actually  distrained  by  such  landhri 
in  and  upon  such  premises  for  such  arrears  of  rent"   It 
is  the  place,  therefore,  not  the  time  of  the  distress^  to 
which  the  statute  intends  to  apply  the  remedy  :  and,  b- 
deedy  it  is  obvious,  that  if  the  construction   contended 
for  by  the  defendant  is  adopted,  as  the  landlord  may, 
after  five  days  next  after  the  distress,  sell  the  goods  and 
pay  himself  the  rent,  he  might  do  so  in  many  cases  be- 
fore the  rent  became  due ;  which  never  could  have  beea 
intended.     Looking  to  the  intention  of  the  act,  therefore, 
and  the  great  uncertainty  which  would  arise  if  a  reiliovil 
of  the  goods  at  any  time  before  the  rent  became  doe^ 
would  be  sufficient  to  let  in  the  provisions  of  the  act 
(for  if  at  any  time,  how  long  before  would  be  the  qnes* 
tion),  we  think  the  present  distress  was  illegal.    We 
therefore  hold  the  law  to  have  been  correctly  laid  dowtt 
by  Lord  Chief  Justice  Eyre  in  IVatson  v.  Main,  3  Esp.  16^ 
upon  which  Lord  Ellenborough  appears  to  have  doubted 
only,  but  to  have  expressed  no  opinion  in  Furneaux  ▼. 
Fotherby,  3  Camp.  1 36. 

Rule  discharged. 
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rhe  King  v.  The  [nbabitants  of  the  Parish  of  Mabe, 

COBNWALL.  1835. 

U  PON   appeal  against  an  order  of  two  justices  of  tlie  The  proviso 
borough  of  Penryn,  for  the  removal  of  Nicholas  Halvosso,  '"  V.P^'  ^* 

c*  J  Ua  ex* 
bis  wife  and  children,  from  Penryn  to  Mabe,  the  Court  empting  from 

of  Quarter  Sessions  for  Cornwall  made  an  order,  which  tiM^hweby"" 
stated  as  follows :  imposed,  every 

T.  1.1'^  11*1  II  indenture  of 

it  appeared  to  this  Court,  that  by  indenture  duly  ex«  apprenticeship 

ecuted,  bearing  date  l6th  October,  1799,  and  since  lost,  "  ^l>«re  «««« 
fitcholas  Halvosso,  then  being  about  fifteen  years  of  age,  exceeding  lOL 
WIS  stated  to  be  bound  apprentice,  with  the  consent  of  ©r  ajntnStwl 
bis  surviving  parent,  to  Thomas  Bolitho,  of  the  parish  of  with  or  in  re- 
St,  GluviaSy  tanner,  until  he  should  attain  the  age  of  apprentice" 

Iwenty-one;  that  no  sum  of  money  or  value  was  given  does  not  ex- 

ji.  1         .        ,•  L  J  tend  loan  m- 

or  contracted  for  with  or  m  relation  to  the  said  appren-  denture  where 

lice:  that  the  said  indenture  was  stamped  with  the  seve-  [»o  considera- 
'  ^  '^  tion  passes. 

ni  stamps  impressed  on  indentures  of  that  class  by  the 
sereral  statutes  prior  to  37  Geo.  3,  c.  Ill,  amounting 
to  105. ;  but  this  Court  considering  it  liable,  under  that 
act,  to  an  additional  stamp  duty  of  lOs.,  held  that  it 
ought  not  to  be  received  in  evidence.  And  upon  hear- 
ing what  could  be  alleged  and  proved  on  either  side,  it 
is  ordered  and  adjudged  by  this  Court,  that  the  said 
Order  be,  and  the  same  is  hereby,  on  the  merits,  con- 

VOL.  III.  M 
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1835.        firmed,  subject  to  the  opinion  of  the  Court  of  King's 

^"^"^^^^^       Bench  (a). 

The  King  rr«i  •         i         i.  •  •■  i  t  *•      • 

V.  1  his  order  of  sessions  was  brought  up  by  certioran, 

Inhabitants  of  ^qJ  ^  rule  nisi  to  quash  it  was  granted. 

Bere  now  argued  in  support  of  the  order  of  sessions. 
The  simple  question  in  this  case  is,  whether  the  inden- 
ture was  liable  to  the  additional  duty  of  iOs.,  imposed  by 
sect.  1  of  37  Geo,  3,  c.  Ill,  (which  was  in  force  at  the 
time  of  executing  this  indenture,)  or  whether  it  is  within 
the  exception  created  by  sect.  3.      Sect.  1  imposes  the 
additional  duty,  generally,  upon  every  deed  which  shooU 
be  made   after  1st  August,   1797.      Sect.  3  provides, 
^*  that  nothing  in  that  act  contained  shall  be  construed 
to  extend  to  (inter  alia)  any  indenture  of  apprenticeship 
whire  a  ium  or  value,  not  exceeding  10/.,  shall  be  given 
or  contracted  with   or  in  relation  to  the  apprentice." 
Here,  no  sum  or  value  whatever  was  given  or  contracted: 
Consequently  this  indenture  is  not  within  the  exception. 
It  will  be  urged^  contrsl,  that  the  spirit  and  intention  of 
the  act  was  to  exempt  all  indentures  where  there  should 
be  ua  consideration,  as  well  as  those  where  there  should 
be  a  consideration  under  10/.;  but  the  words  of  the 
statute  will  not,  without  distortion,  bear  this  construc- 
tion; and  the  judges  of  this  Court  have  lately  said,  that 
they  will  rather   adhere  to  the  plain  meaning  of  the 
words  of  a  statute,  than  put  a  forced  construction  upon 
them,  for  the  purpose  of  giving  effect  to  the  supposed 
spirit  and  intention.     The  legislature  appears  to  have 
subsequently  discovered,  that  by  the  words  of  this  act 
they  had  imposed  a  higher  duty  where  there  was  a  total 
absence  of  consideration,  than  where  there  was  a  small 
consideration ;  for  in  the  subsequent  acts,  (48  Geo.  S, 

{a)  Pa//efO}i,J.,  upon  the  case  Upon  this  it  was  agreed  by  the 

being   read,  observed,  that   no  counsel,  that  the  case  should  be 

settlement  of  the  pauper  in  the  considered  as  amended  in  this 

respondent  parish   was  stated,  respect. 
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c  1499  snd  55  Geo.  3,  c.  164,)  it  is  expressly  provided,        1835. 

fiat  in  cases  where  there  is  no  consideration,  the  same     J^"" 

duty  only  shall  be  paid  as  m  the  cases  where  the  con-  v, 

•ideration  is  of  the  lowest  specified  amount.     In  Wood  ^"^^^3^1!^  ""^ 

?•  Norton  (a),  this  Court  thought  themselves  bound  to 

put  a  strict  construction  upon  the  Stamp  Act  of  55  Geo. 

3,  and  to  require  a  stamp  in  a  case  clearly  not  within  the 

spirit  and  intention  of  the  act.     There,  a  mortgage  and 

a  bond  were  given  to  secure  the  same  sum  of  money, 

and  were  executed  at  the  same  time,  but  did  not  bear 

the  same  date.     It  was  held  that  the  bond  was  not, — 

within  the  meaning  of  55  Geo.  3,  c.  184,  sched.  part  1, 

— a  bond  "  given  as  a  security  for  the  payment  of  any 

sum  of  money,  in  part  secured  by  a  mortgage  or  other 

bstrument,  bearing  even  date  with  such  bond.*' 

Crowder,  contri.  Upon  a  reasonable  construction  of 
the  language  of  this  proviso,  it  is  submitted  that  it  is 
clear  that  the  deed  is  within  the  exemption.  The  fair 
meaning  is,  that  the  additional  duty  shall  not  be  imposed 
b  any  case  where  there  shall  not  be  a  consideration 
exceeding  10/., — which  will  include  this  case.  Such  a 
technical  and  unfair  construction  as  is  now  sought  to  be 
pat  upon  the  proviso,  cannot  have  been  contemplated 
by  the  legislature;  and  on  the  other  hand,  there  can  be 
no  doubt  that  the  legislature  meant  to  use  the  words  in 
the  same  sense  as  if  they  had  said,  **  where  no  sum 
ticeeding  10/.''  &c.  This  is  a  clause  exempting  from 
I  bortheni  and  therefore  the  Court  must  carry  the  inten- 
tion into  effect,  if  they  possibly  can  do  so.  In  many 
acts  of  parliament  the  word  ^'  or"  has  been  construed  to 
mean  "  and/'  (A) — et  vice  versft, — in  order  to  give  effect 
to  the  spirit  and  intention  of  the  act.     Wood  v.  Norton 

(m)  4  Mftnn.  &  Ryl.  673;  0        (6)Seu,  proe/yCoiijunctivfttOC- 
Bam.  &  Cressw.  (^85.  currit  passim,  in  vcrbo  Ducange. 

M  2 
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1835.         affords  no  criterion  by  which  the  present  case  can  be 

^"^^^"^      decided. 
The  Kino 

Inhabitants  of      l^rd  Denman,  C.  J. — This  is  an  evident  mistakein 
Mabe.        jfjg  ^Qi^  jjyj  yfQ  iiave  no  power  to  correct  a  mistake  of 

the  legislature.  According  to  the  only  construction 
which  we  can  put  on  this  proviso,  it  operates  to  exempt 
only  money  contracts,  (or  contracts  for  other  valuable 
consideration,)  of  a  certain  limited  amount. 

The  other  judges  concurring, 

Order  of  Sessions  confirmed. 


Rex  v.  Monmouthshire  Canal  Navigation 

Company. 

for  mikfn^  a^^  UPON  appeal,  a  poor-rate  for  the  borough  of  New- 
canal,  it  is  port,  whereby  the  Company  of  Proprietors  of  the  Mon- 
ihe  rates  tolls    moulhshire  Canal  Navigation  were  rated  in  the  sura  of 

and  duties,  100/.,  as  the  occupiers  of  part  of  the  canal,  and  a  ce^ 
authorized  to        .     ,  .         •   i  .  •  •  j         i  i_ 

be  taken  by      tam  house,  tram-road,  weighnig-machme,  and  coal-house, 

'r^j^*^™*^"^    lying  within  the  borough,  was  confirmed,  subject  to  the 

shall  not  at       following  case: 
any  time  or 

times  hereafter  be  cliorged  with,  or  be  subject  or  liable  to,  the  payment  of  any  paro* 
chial  rates  whatsoever,  and  thnt  the  Coinpanv  "  shaliyrom  time  to  time  be  rated  to 
all  parochial  rates,  for  and  in  respect  ot  the  landi  and  grounds  to  be  parchased  or 
taken,  and  the  warehouses  and  other  buildings  to  be  erected  or  set  up  by  the  said 
Company  or  their  successors,  in  pursuance  of  this  act,  in  such  and  the  same  propor- 
tion as,  but  not  at  any  higher  value  or  improved  rent  than,  other  lands,  erounds,  and 
buildings,  lying  near  or  adjacent  thereto,  are  or  ihaUfor  the  time  being  he  rated,  and 
as  the  lands,  grounds,  warehouses,  and  other  hereditaments,  so  to  be  purchased  and 
taken  and  erected,  would  hnve  been  ratable,  in  case  the  same  had  continued  in  their 
former  state,  and  not  been  used  fur  the  purpose  of  the  said  navigation  or  undertaking." 

Held,  first,  that  the  proprietors  of  the  canal  were  liable  to  be  rated  at  the^vtht- 
ating  value  of  the  adjacent  lands  and  buildings,  and  not  at  the  value  which  tbe  ad- 
jacent lands  and  buildings  possessed  at  the  time  when  the  act  was  passed. 

Secondly,  that  the  value  of  the  adjacent  lands  was  to  be  estimated  from  whateeer 
source  it  might  arise,  and  that  the  increase  of  value  arising  from  tbe  formation  of 
tbe  canal  was  not  to  be  excluded  from  the  calculation. 
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By  32  Geo.  3,  c.  cii,  the  Company  were  incorporated 
and  empowered,  inter  alia,  to  make  and  keep  navigable 
a  canal  from  **  some  place  near  Pontnewynyddi  in  the  v, 

county  of  Monmouth,  into  the  River   Usk,  at  or  near   Monmouth- 

SHIRE     \>^AffAl« 

Newport/'  and  to  purchase  lands  for  the  use  of  the  un«     Company. 
dertaking;  and  by  sections  91  and  9^  the  Company  were 
empowered  to  take  certain  tolls.     By  section  101  it  is 
enacted,  *^  that  the  said  rates,  tolls  and  duties,  by  this 
act  granted    and  authorized  to    be    taken   by  the  said 
Company  of  Proprietors  as  aforesaid,  shall  not  at  any 
time  or  times  hereafter  be  charged  with  or  be  liable  to 
the  payment  of  any  parliamentary  or   parochial  rates, 
taxes,  assessments,  or  impositions  whatsoever;  and  that 
the  said  Company  shall  from  lime  to  time  be  rated  to 
all  parliamentary  and  parochial  rates,  taxes,  assessments, 
and  impositions,  for  and  in  respect  of  the  lands  to  be  pur- 
chased or  taken,  and  the  warehouses  and  other  buildings 
to  be  erected  by  the  Company  in  pursuance  of  this  act, 
in  the  same  proportion  as,  but  not  at  any  higher  value 
or  improved  rent  than,  other  lands,  grounds,  and  build- 
ings, lying  near  or  adjacent  thereto,  are  or  shaliybr  the 
lime  being  be  rated,  and  as  the  lands,  warehouses,  and 
other   buildings,   so   to   be  purchased    and   taken   and 
erected,  would  have  been  ratable  in  case  the  same  had 
continued  in  their  former  state,  and  not  been  used  for 
the  purposes  of  the  said  navigation." 

By  virtue  of  this  act,  the  Company  purchased  lands 
and  made  the  intended  canal, — part  of  which  lies  within 
the  borough,  and  is  included  in  the  said  rate.  It  after-^ 
wards  becoming  expedient  to  extend  the  canal,  the  Com- 
pany were  empowered  by  37  Geo.  3,  c.  100,  to  extend 
the  canal  about  half  a  mile,  and  to  purchase  land  for  that 
purpose.  And  it  was  thereby  further  enacted,  that  the 
Company  might  demand  the  aforesaid  tolls,  and  that 
the  several  clauses  and  exemptions  contained  in  the  3'i 
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1835.         ^^^-  ^f  c*  c">  should  extend  to  the  canal  thereby  lu- 
^^■v^      thorized  to  be  made  (a). 

^  By  virtue  of  the  last-mentioned  act,  the  Company  ex- 

MoN MOUTH'  tended  their  canal ;  and  so  much  of  the  land  taken  for 
the  purpose  of  the  extension  as  lies  within  the  borougbi 
is  also  included  in  the  rate  in  question. 

By  42  Oeo»  3,  c.  cxv,  reciting  the  before-mentioned 
statutes,  and  that  it  was  expedient  that  a  railway  should 
be  made  from  Sirhowy  FurnaceSi  in  the  parish  of  Bed* 


COMPAMY. 


{a)  The  words  of  the  clause 
are  as  follows: — "  And  that  the 
said  recited  act/*  (32  Geo.  3,  c. 
cii.)  "  and  the  several  clauses, 
powers,  authorities,  provisoes, 
orders,  rules,  regulations,  limi- 
tations, exemptions,  restrictions, 
privileges,  penalties,  forfeitures, 
punishments,  and  provisions, 
therein  contained,  shall,  (so  far 
as  the  same  will  apply,  and  the 
nature  and  circumstances  of  the 
case  will  admit,  and  so  far  as 
the  same  are  not  repealed,  al- 
tered, re-enacted,  or  otherwise 
provided  for,  in  and  b^  this  pre- 
sent act,)  extend  to  the  said 
canal  and  other  works  hereby 
authorised ;  and  shall  take  effect, 
operate,  and  be  put  in  execution, 
and  shall  be  used  and  exercised 
by  the  said  Company  of  Pro- 
prietorsj  and  their  agents  &c., 
and  shall  be  applied  and  enforced 
in,  by,  and  for  and  in  respect  of 
the  making,  completing,  repair- 
ing, preserving,  maintaining,  and 
using  the  said  canal  and  other 
works  hereby  authorized,  and 
forsupplying  the  same  with  water, 
and  for  regulating  the  navigation 
thereon,  and  for  the  punishment 


of  offences  relating  thereto^aad 
for  the  purchasingi  sellings  and 
conveying  of  lands,   tenements, 
and  hereditaments,   and   asce^ 
tainingthe  value  thereof,  and  for 
determining  and  assessing  dt- 
mhges,  as  well  as  with  respect  to 
all  other  matters  and  things  what* 
soever  in  any  way  touching  or 
concerning  the  said  canal  and 
other  works  hereby  authorized  to 
he  made,  in  such  and  the  same 
manner,  in  all  respects,  and  as 
fully   and  effectually  as  if  the 
same  datisesi  powers,  authoii- 
ties,  provisoes,  orders,  rales,  re- 
gulations,    limitations,    exemp- 
tions, restrictions,  privileges,  pe> 
nalties,  forfeitures,  punishments, 
and  provisions,  had  been  insertedi 
repeated,   and   enacted   at  faU 
length   in  and   by  this  pneseot 
act,  and  as  if  the  canal  and  other 
works,  hereby  authoriied  to  be 
made  and  maintained,  had  beeo 
authorized    to     be    made    and 
maintained  in  and  by  the  said 
recited  act,  or  been  part  of  the 
canals  and   works   thereby  wt- 
thorized  to  be  made  and  main- 
tained." 
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The  Kino 
o. 

MONMOUTH- 

iiRi  Cava 

COMPAMY. 
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0  communicate  with  the  canal  and  the  River 
>r  near  Newport^  together  with  certain  branches 
y  from  the  last-mentioned  railway  to  other  places, 
rorporating  "  The  Sirhowy  Tram-road  Com-  gH^Ri^CAWAL 
he  Monmouthshire  Canal  Company  were  em- 
to  purchase  lands,  and  to  make  a  certain  portion 
i8t*mentioned  railway;  and  by  section  3  it  was 
,  that  the  Sirhowy  Tram-road  Company  and  the 
Jthshire  Canal  Company  respectively,  might 
:h  tolls  and  duties  for  the  tonnage  of  certain 
ities  conveyed  on  the  said  railways  or  tram-roads, 
Vfonmouthshire  (Janal  Company  were  by  32 
c.  cii,  empowered  to  take  for  the  tonnage  and 
3  of  the  like  articles  conveyed  on  the  canals 
ways  thereby  authorized  to  be  made.  The  act 
tvided  that  the  several  clauses  of  the  32  Oeo.  3 
ixtend  to  this  act  (a). 

1  claase  thas  proceed*      railwnys  and   tram-roads,     and 


nd  shall  respectively 
k  and  the  like  powers 
jdies  for  recovering  the 
9  and  duties  hereby  au- 
to  be  demanded   and 

are  given  by  the  first- 
j  act  for  recovering  the 
Is,  and  duties  therein 
j.  And  that  the  iirst- 
i  act,  and  the  several 
towers,  authorities,  re- 
limitations,  exemp- 
irictions,  privileges,  pe- 
•rfeitures,  punishments, 
sions,  therein  contain- 

iofar  at  the  tame  will 
d  the  nature  and  cir- 
J  of  the  case  will  admit , 
r  as  the  same  are  not 
altered,  re-enacted,  or 
t  provided  for  in  and  by 
entact,  extend  to  the 


other  works  hereby  authorized  to 
be  made  by  the  said  Sirhowy 
Tram-road  Company,  and  the 
said  Company  of  the  Monmouth- 
shire Canal  Navigation  respec- 
tively, and  shall  take  effect,  ope- 
rate, and  be  put  in  execution, 
and  shall  be  used  and  exercised 
by  the  same  Companies  re- 
spectively, and  their  respective 
agents  &c.,  and  siiall  be  applied 
and  enforced  in,  by,  and  for  and 
in  respect  of  the  making,  com^ 
pleting,  repairing,  preservings 
maintaining,  and  using  the  said 
railways  or  tram-roads  &c.  here- 
by &c.  by  them  respectively;  and 
for  regulating  the  carriage  or 
conveyance  of  goods  thereon; 
and  for  the  punishment  of  of- 
fences relating  thereto ;  and  for 
the  purchasing,  selling,  and  con* 
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Monmouth- 

SHIRE  Canal 
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By  virtue  of  the  last-mentioned  act,  the  Monn 
shire  Canal  Navigation  Company  made  a  portion  * 
last-mentioned  railways,  and  a  part  of  that  portio 
within  the  borough,  and  is  included  in  the  rate. 

Before  and  at  the  time  of  the  formation  of  the 
and  railways,  the  land  purchased  by  the  Compa 
the  purposes  of  the  canal  and  railways,  and  the  la 
each  side  of  it,  was  of  very  much  less  value  than 
present  time.  The  whole  of  the  land  taken  for  th 
ways,  and  a  part  of  the  land  taken  for  the  purpo 
the  original  canal,  were  then  used  for  agricultural 
poses,  and  let  at  the  rent  usually  given  for  good 
dow-land  in  the  neighbourhood  of  towns.  Othei 
of  the  land  taken  for  the  original  canal  was,  at  thi 
it  was  so  taken,  used  as  wharf*ground  to  the  River 


veying  of  lands,  &:c.,  and  ascer- 
taining the  value  thereof;  and 
for  the  determining  and  assessing 
of  damages,  as  well  as  with  re- 
spect to  all  other  matters  and 
things  whatsoever  in  any  wise 
touching  or  concerning  the  said 
railways  or  tram-roads  &c.,  here- 
by &c.  by  the  said  Companies 
respectively,  in  such  and  the 
same  manner,  in  all  respects, 
and  as  fully  and  effectually  to  all 
intents  and  purposes  as  if  the 
same  clauses,  powers,  authori- 
ties, regulations,  limitations,  ex- 
emptions, restrictions,  privileges, 
penalties,  forfeitures,  punish- 
ments, and  provisions,  had  heen 
inserted,  repeated,  and  enacted 
at  full  length,  in  und  by  this 
present  act,  and  been  hereby 
made  applicable  to  the  Sirhowy 
Tram-road  Company  as  well  as 
to  the  Monmouthshire  Canal 
Na\ng^tion  Company,  and  ns  if 


the  said  railways  or  tran 
&c.,    hereby   authorized 
made  by  the  said  losc-mer 
Company,  had  been  auti 
to  be  made  by  them  in  9 
the  first-mentioned  act,  (j 
Geo.  3,  c.  cii,)  or  been  f 
the   railways  and   other 
thereby    authorized  to  h* 
by  them,  and  as  if  the  sa 
ways  or  tram 'roads,  and 
works  hereby   authorized 
made  by  the  Sirhowy  Tra 
Company,  had  been  part 
railway  and  other  works 
rized  to  be  made  by  tli 
mentioned  act,  and  the  sa 
howy  Tram-road  Compa 
been  therein  named  and 
rized  to  make  the  same, 
of  the    Monmouthshire 
Navigation  Company."   I 
former  part  of  this  claus< 
185,  in  notis. 
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Jther  part  of  the  same  land  then  formed  a  part  of 

of  the  streets  of  the  borough;  but  in  consequence     ^.    ^ 

iie  formation  of  the  canal  and  railways,  great  altera-  v. 

s  have  been  made  in  the  lands  adjacent  to  the  canal,  sbireCanal 

o  the  manner  of  their  occupation,  and  the  purposes      Company. 

which  they  are  used;  and  by  means  thereof  their 
esent  annual  value  is  very  much  greater  than  it  was  at 
le  time  of  the  formation  of  the  canal  and  railways.  An 
icrease  in  the  value  of  such  land  has  also  since  arisen 
Tom  other  local  causes,  independent  of  the  canal.  The 
canal  runs  for  some  distance  within  the  borough  of 
Newport,  parallel  with  the  Usk,  which,  before  the  for- 
mation of  the  canal,  was  and  ever  since  has  been  used 
as  a  navigable  river;  and  when  the  canal  was  formed, 
there  was  left  between  the  canal  and  the  river,  for  the 
purpose  of  making  wharfs,  a  convenient  space,  on  which 
wharfs  have  been  constructed,  but  not  by  the  Canal 
Company.  At  these  wharfs  the  coals  and  other  goods 
conveyed  along  the  canal  are  landed,  and  loaded  in 
vessels  lying  in  the  river,  and  goods  conveyed  in  vessels 
op  the  river  are  landed  and  loaded  in  boats  on  the  canal. 
On  the  opposite  side  of  the  canal,  dwelling-houses 
have  been  erected,  and  yards  and  docks  formed,  extend- 
ing for  a  considerable  distance  along  the  canal  within 
the  borough;  none  of  which  belong  to  the  appellants. 
The  wharfs,  houses,  yards,  and  docks,  are  now  of  great 
annual  value.  Some  part  of  the  lands  adjacent  to  the 
canal  within  the  borough  still  continues  to  be  used  for 
agricultural  purposes. 

Until  the  present  rate  was  made,  the  appellants  had 
been  rated  at  5/.  5s.  only.  By  the  present  rate  they  are 
rated  for  the  lands  taken  by  them  by  virtue  of  the  32 
Geo.  3,  c.  cii,  according  to  the  present  improved  actual 
value  of  the  lauds  and  premises  adjacent  to  the  canal, 
and  for  the  lands  taken  by  them  under  37  Geo*  3,  and  42 
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Geo,  Sf  c.  1 15|  at  the  improved  actual  value  of  the  lauds 

so  taken^  arising  from  such  lands  beine  used  for  the  pur- 
The  Kfno  r   ,     ,  .        , 

y  poses  of  the  last-mentioned  acts. 

Monmouth-       Upon  the  hearing  of  the  appeal  it  was  contended  by 

CoHPANT.     the  appellants, 

First  point:  First,  that  the  provisions  contained  in  the  101  st  sec- 

^use  of  ex-  ^*^"  ^'  ^^^  ^^  ^^^*  ^»  ^*  ^"»  ^®''®  ^'^corporated  in  the  37 
emption  is         Qeo.  3,  c.  100,  and  42  Geo.  3,  c.  cxv,  or  in  one  of  them, 

in  su^equent  ^^  ^^  ^^  exempt  the  lands  taken  by  them  under  the  last- 
^^^  mentioned    acts  from  being  rated   according   to   their 

actual  improved  value,  arising  from  the  tolls  received  bj 
the  Canal  Company. 
Second  point:       Secondly,  that  they  were  only  liable  to  be  rated  io 
be  esdmated.    Proportion  to  the  actual  value    of  the  adjacent  lands, 

at  the  time  when  the  lands  held  by  the  appellants  were 
originally  taken  for  the  purpose   of  the  canal  or  rail- 
ways under  the  act. 
Third  point:  Thirdly^   that   at  all  events  they  were  only  liable  to 

able  in  pro-"  ^^  rated  in  proportion  to  such  value  as  the  adjacent 
portion  to  the  lands  would  now  possess,  supposing  the  canal  and  rail- 
lue  of  adjoin-  roads  had  not  been  made,  and  the  adjacent  lands  had 
log  premises,     continued  in  their  former  state,  and  were  now  used  for 

the  same  purposes  as  at  the  time  when  the  lands  were 
taken  by  the  appellants ;  and  that  any  increase  of  value, 
arising  from  or  depending  upon  the  existence  of  the 
canal  or  railroads,  ought  not  to  be  taken  into  considera- 
tion in  ascertaining  the  value  of  the  adjacent  lands,  for 
the  purpose  of  fixing  the  sum  at  which  the  appellants 
ought  to  be  rated. 

If  the  Court  shall  be  of  opinion  with  the  appellantSi 
on  the  first  and  second  or  first  and  third  points,  made  by 
them  as  aforesaid,  then  the  rate  is  to  be  amended  by  re- 
ducing the  sum  at  which  the  appellants  are  now  rated, 
from  100/.  to  bl.  5t. 
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The  acts  of  the  32  Geo.  3,  c.  cii,  37  Oeo.  S,  c.  100,        I8S5. 

and  42  Geo,  3,  c.  cxv,  are  to  be  taken  as  part  of  the  case*     J^l^ 

"^  The  Kino 

Mault  and  Talbot  in  support  of  the  order  of  sessions.    Mowmouth- 
The  first  question  is,  whether  the  10 1st  section  of  the     Compant. 
38  Geo.  3,  (the  exempting  clause,)  is  incorporated  into  First  point. 
the  subsequent 'acts.     From  the  later  statutes  it  is  eri- 
deat  that  this  was  a  prosperous  undertaking.    An  exempt 
tion  of  a  part>  from  a  common  burthen,  ought  not  to 
be  extended  by  construction.     A  case  upon  this  very  act 
of  parliament,  which  is  not  reported  (a),  shews  the  insuf- 
ficiency of  general  words,  to  incorporate  provisions  in  a 
preceding  act  containing  unusual  powers. 
The  second  question  for  the  determination  of  the  Second  point. 

I     Court  is*  whether  the  appellants  are  ratable  at  the  value 

\     only  of  the  lands  when  originally  taken.    The   respond* 
ents  contend,  that  the  appellants  are  to  be  rated  accord- 

I     iog  to  xhe  fluctuating  value  of  the  adjacent  land.    The 
statute  directs   that  the  Company  shall  from  time   to 

\  ime  be  rated  to  all  parochial  rates.  The  words,  **  from 
time  to  time,"  must  have  reference  to  a  future  period* 
Uoless  these  words  are  struck  out,  the  proposition  of  the 
appellant,  that  the  rate  isflsed,  is  not  maintainable. 
Then  the  clause  proceeds  thus,  **  in  such  and  the  same 
proportion  as,  but  not  at  any  higher  value  or  improved 
rent  than,  other  lands  and  grounds,  and  buildings,  lying 
near  or  adjacent  thereto,  are  or  shall  for  the  time  being 
k  rated**  Looking  at  the  collocation  of  these  words, 
"shall  for  the  time  being  be  rated,"  it  ia  evident  that 
tbe  legislature  intended  that  the  Company  should  be 
rated  according  to  a  ^c^na^iiig  value.  But  if,  as  will 
be  contended  on  the  other  side,  the  value  at  tbe  time  of 
passing  the  act  is  to  be  the  criterion  of  the  ratable 
amount,  how  is  that  provision  of  the  statute  to  be  com* 

\  (a)  See  a  note  of  thecase  at  theend  of  thW  R^poit. 


\ 
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1835.        plied  with  which  directs  that  buildings  to  be  erected  by 

Th   Ki  G      ^^^  Company,  shall  be   rated  in   proportion    as   other 

V.  buildings  adjacent  thereto  shall  be  rated?    The  buildings 

SHIRE  Canal   ^^E^^  ^^^  he  erected  for  yearsj  and  yet,  according  to  the 
CoMPAWY.     construction  contended  for,  they  are  to  be  rated  in  the 
same  proportion  as  other  pre-existing  buildings  were 
rated  at  the  time  that  the  act  passed.     It  cannot  be  said 
that  the  sites  of  these  future  buildings  are[to  be  rated 
by  anticipation,  according  to  the  then  existing  value  of 
the  adjacent  buildings.     [Lord  Denman,  C.  J.  It  might 
mean,  that  the  warehouses  to  be  erected  were  to  be 
rated  as  the  adjacent  warehouses  were  rated.]    It  does 
not  appear  that  there  were   any  adjacent  warehouses. 
There  is  no  reason,  on  the  score  of  justice,  which  should 
require  any  other  construction  than  that  which  will  sub- 
ject the  Company   to    be  rated  as  the  owners  of  the 
adjacent  lands  are.    The  object  of  the  clause  was  evi- 
dently two-fold,  tirst,  that  the  tolls  should  not  be  rated; 
and  secondly,  that  the  inhabitants  of  the  parish  should 
not  be  deprived  of  the  right  of  rating  the  la/td,  that  1:$, 
the  fluctuating  value  of  the  land,  which  they  previously 
possessed.     The  undertaking  is  exempted  from  being 
rated  for  the  tolls,  and  justice  requires  that  the   other 
object  of  the  statute  should  be  fully  carried  into  effect. 
The  respondents  contend   that  the  proprietors  of  the 
canal  should  be  rated  in  the  same  manner  as  if  they 
possessed  the  land  covered  by  the  canal,  and  the  canal 
had  been  at  a  distance   of   100  yards  to  the  right  or 
left.     There  are  several  cases  upon  acts  of  parliament, 
containing  provisions  similar  to  the  clause  under  dis- 
cussion  in  this  statute,  in  all  of  which  the  companies,  if 
ratable  at  all,  have  been  held  to  be  ratable  according  to 
the  Jluctuatutg  value  of  the  adjacent  property.     Rex  v. 
The  Regent* $   Canal   Company  (a).    Rex  v.  The  Grand 

(a)  9  Dowl.  &  Ryl.  760^;  6  Barn.  8i  Cressw.  780. 
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Junction  Canal  Company  (a).  Rex  v.  The  Inhabitants  of       1835. 

St.  Mary,  Leicester  (6),  Rex  v.  The  Leeds  and  Liverpool    ^^"^^ 

Canal  Company  (c).    Rex  v.  Chehner  and  Blackwater  o» 

Navigation  Company.    The  question  in  those  cases  was    Momiioitth- 
^  .  .  SHIRE  Canal 

between  a  rating  according  to  the  value  of  the  adjacent     Compaiiy. 

lands,  or  a  rating  upon  the  improved  value  derived  from 
the  tolls :  A  rating  upon  the  original  value  has  never 
been  suggested  till  the  present  case.  If  the  legislature 
had  intended  that  the  Company  should  be  rated  by  so 
absurd  a  standard  as  the  value  of  the  land  when  originally 
taken,  it  would  have  been  easy  to  express  such  an  inten- 
tion distinctly.  From  the  judgment  of  Abbott^  C.  J,» 
in  Rex  v.  The  Birmingham  Canal  Company  {d)p  it  a(>- 
pears  that  clauses  of  this  description,  which  contain  an 
exemption,  are  to  be  construed  strictly.  In  the  Stour^ 
bridge  Canal  Company  v.Wheeley  (e),  it  was  held,  that 
acts  of  parliament  of  this  description  are  to  be  considered 
as  a  bargain  between  the  proprietors  and  the  public,  and 
that  the  rule  of  construction  is^  that  any  ambiguity  in 
the  terms  of  the  contract  must  operate  against  the  pro» 
frietors,  and  in  favour  of  the  public.  Suppose  the  whole 
of  the  canal  and  the  adjacent  lands  should  become  an 
unprofitable  swamp,  it  never  could  be  intended  that,  in 
such  a  state  of  circumstances,  this  canal  Company 
should  continue  to  pay  rates.  Rex  v.  The  Colder  and 
Hebble  Navigation  Company  {f),  is  distinguishable. 
There,  the  question  was,  whether  the  Company  were  al- 
together exempt  from  parochial  rates ;  here,  it  is  a  ques- 
tion of  proportion. 

The  third  point  for  which  the  appellants  contend  is.  Third  point, 
that  the   Company  are  only  ratable   according  to  the 
?alae  which  the  adjacent  lands  would  now  possess,  if 

(a)  ]  Barn.  &  Aid.  289.  (d)  3  Barn.  &  Alders.  578. 

(ft)  6  Maule  &  Selvr.  400.  (0  2  Barn.  &  Adol.  792. 

(c)  5  East,  325.  (/)  1  Bam.  &  Alders.  263. 
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1S85.        tbe  canal  had  not  been  made.    This  proposition,  which 
2^^^^      assumes   ratability  according   to  the  fluctuating    value 
«.  of  the  adjacent  property,  involves  an  insoluble  problem ; 

Monmouth-   fy^  jj  j^  impossible  to  say  what  proportion  of  the  increase 
CoMFAvr.     in  value  has  arisen  from  the  effect  of  the  corn  laws, 
the  import  and  export  duties,  and  other  causes,  and  what 
proportion  arises  from  the  existence  of  the  canaK    Tbe 
appellants  seek  to  apply  the  words  which  direct  that 
the  lands  purehaied  shall  be  ratable  ^'  as  if  they  conti- 
nued in  their  former  state,"  to  the  preceding  part  of  the 
clause,  which  speaks  of  the  adjacent  lands.  At  all  eventii 
the  language  of  the  clause  is  ambiguous,  and  if  so,  ac- 
cording to  the  principle  of  construction  already  alluded 
to,  the  ambiguity  must  operate  against  the  Company,  aud 
in  favour  of  the  public. 


First  point. 


Second  point. 


Oreaves,  contrd.  The  exemption  clause  is  incorpo- 
rated into  the  subsequent  statutes.  The  case  cited,  ss 
having  been  decided  on  the  128th  section,  is  very  un- 
satisfactory :  Neither  the  arguments  of  the  counsel  nor 
the  reasons  of  the  judges  are  stated.  It  is  impossible, 
therefore,  to  say  on  what  grounds  the  decision  pro- 
ceeded ;  but  it  is  clearly  distinguishable  from  this  case. 
[Lord  Denman,  C.  J.  We  do  not  feel  any  difficulty  on 
that  point.] 

The  appellants  are  only  liable  to  be  rated  at  the  value 
which  the  lands  taken  by  them,  and  the  adjacent  lands, 
possessed  at  the  time  when  they  were  first  taken  for  the 
purpose  of  the  appellants.  The  proper  way  to  arrive 
at  the  true  construction  of  the  exempting  clause  is,  not 
to  look  at  the  state  of  facts,  which  now  exists,  but  to 
contemplate  the  circumstances  and  law  as  they  subsisted 
at  the  time  when  the  act  was  passed.  Now,  what  were 
the  circumstances  when  this  act  passed  ?  Here  was  a 
company  entering  into  a  hazardous  enterprise  of  great 
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utttde,  and  iacurriog  great  expense,  and  it  wa«  im-        18S5. 
ible  to  foresee  whether  the  undertaking  would  be      V^t>^ 
table  or  not.    It  was  reasonable,  thereforei    that  «. 

should  take  avery  precaution  in  their  power  to  free  Mokmoutb- 

^      *  8MIBB  VAVAl 

selves  from  all  burthens  likely  to  diminish  the  pro-  Coh»ahy% 
ity  of  the  success  of  their  undertaking.  On  the 
r  band,  the  parishes  through  which  the  canal  was 
ided  to  pass  were  interested  in  not  being  deprived 
e  rate  which  the  lands  to  be  taken  for  the  canal  then 
What  then  could  be  more  natural  than  that  the 
bes  should  say  to  the  Company^  '^  Unless  you  will 
re  to  us  the  tanw  rates  which  we  now  receive^  w^ 
oppose  your  undertaking/'  And  what  more  rea* 
ble  than  that  the  Company  should  ausweri  ''  We 
villing  to  pay  you,  at  all  timesj  the  rate  you  now 
ive ;  but  as  you  do  not  choose  to  incur  any  risk  your- 
}8,  and  as  you  are  to  have  the  same  rate  you  now 
,  even  if  the  undertaking  prove  unsuccessful!  it  is 
fair  that  if  it  prove  prosperous^  we  should  reap  the 
ifit  of  it.  If,  on  the  one  band,  you  are  tn  no  case  io 
amuijiedi  on  the  other  hand,  you  ought  in  no  can  to 
^uqfited.''  No  agreement  can  be  suggested  which 
d  be  more  reasonable  than  this ;  and  the  more  so, 
use,  if  the  undertaking  succeeded,  the  parishes 
Id  reap  sufficient  benefit  from  the  value  of  otlier 
s  being  increased  by  means  of  the  canal.  Besides, 
itatute  recites,  that  the  canal  will  be  of  great  public 
>fit,  and  it  is  but  just  that  those  who  cause  such 
;fit  should  be  protected  to  the  greatest  extent,  con- 
ntly  with  the  rights  of  individuals.  By  leaving  the 
(  at  the  same  amount  as  when  the  act  passed,  the 
ipany  will  be  protected  to  the  greatest  extent,  with- 
injury  to  individuals.  The  principle  on  which  the 
is  now  framed  is,  to  take  the  actual  value  *of  the 
cent  lands,  from  whalever  source  arisitigt  as  the  cri- 
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1835.         terion  of  the  rate.     Suppose  that  the  actual  value  of  such 

The  Kino     ^4)^^^"^  lands  should,  by  extraneous  circumstances,  be 

V.  so  increased,  that  such  value  was  greater  than  the  value 

SHIRE  Canal  of  the  canal.  According  to  the  principle  of  the  present 
Company,  rate,  the  Company  must  be  rated  according  to  that 
value, — which  is  absurd, — because  then  this  clause  of 
exemption,  instead  of  being  beneficial,  would  impose  a 
greater  burthen  on  the  Company  than  they  would  be 
liable  to  under  the  43d  Eliz.  Again,  suppose  a  railway, 
like  the  Manchester  and  Liverpool  Railway,  should  be 
made  through  the  same  district  as  the  canal,  and  should 
run  parallel  and  near  to  it,  and  that  such  railway  should 
so  interfere  with  the  traffic  on  the  canal,  as  that  the  profits 
should  be  less  than  the  expenditure,  yet,  if  the  value 
of  the  adjacent  lands  continued  the  same  as  it  now  '\$, 
the  Company  must  still,  according  to  the  argument  on 
the  other  side,  be  rated  as  they  now  are,  which  never 
could  have  been  the  intention  of  the  legislature.  [Lord 
JDenman,  C.  J.  It  is  easy  to  put  extreme  cases  on  both 
sides.  Suppose  some  noxious  manufactory  were  esta- 
blished near  the  canal,  so  as  entirely  to  destroy  the  value 
of  the  adjacent  lands]  According  to  the  principle 
which  the  appellants  contend  for,  the  parish  would  lose 
nothing,  because  the  same  rate  which  was  paid  before 
the  canal  was  made,  would  still  be  payable.  That  sup- 
position, therefore,  fortifies  the  argument,  for  it  shews 
that  the  principle  contended  for,  will,  under  all  ci^ 
cumstances,  be  fair ;  whereas,  according  to  the  principle 
of  the  present  rate,  although  the  Company's  profits  were 
enormous,  they  would,  in  such  a  case,  pay  no  rate. 
Again,  the  Company  are  empowered  to  make  reservoirs, 
feeders,  locks,  and  aqueducts;  but  the  only  toll  thej 
can  take  is  a  mileage  toll.  Suppose  the  Company  had 
in  any  parish  a  reservoir  of  100  acres,  and  that  the  ad- 
joining lands  were  now  become  very  valuable,  is  it  io 
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be  contended  that  the  Company  are  to  be  rated  accord- 
ing to  the  improved  value  of  such  adjacent  lands,  when     xTnETTo 
they  not  only  receive  no  benefit  from  such  reservoir,  but  v. 

have  sunk  a  large  sum  in  the  purchase  of  it,  and  yearly   gm^J^^CAMAL 
lose  the  interest  of  that  sum,  together  with  the  expenses     Compamt. 
necessary  to  keep  it  in  repair  f     At  the  time  when  this 
act  passed,  it  was  generally  considered  that  tolls  were 
ratable  perse;  and  there  was  a  decision,  which  was  sup- 
posed to  sanction  that  opinion,  in  Rex  v.  Page  (a),     [n 
the  same  year  this  act  passed,  and  probably  in  conse- 
quence of  such  opinion  the  first  part  of  the  clause  in 
question  was  introduced.     It  has  been  held,  that  a  pre- 
cisely similar  clause  exempts  a  canal  from  the  payment 
of  any  rates  at  all ;  Kex  v.  Colder  and  Hebble  Navigaiion 
Company  {b).      If,  therefore,  the   clause   had  stopped 
[.     there,  no  rates  would  have  been  payable  by  the  appel« 
lants ;  it  is  therefore  a  repeal  of  the  43  Eliz»  c.  2,  s.  1 ; 
and  the  subsequent  part  of  the  clause,  instead  of  being 
an  exempting  clause,  is  a  clause  affirmatively  imposing 
rates  on  the  Company,  and  it  is  therefore  to  be  construed, 
like  all  such  clauses,  strictly  as  regards  the  parish,  and 
f(n>ourably  for  the  Company.     This  is  an  answer  to  the 
Sfgument  on  the  other  side,  that  any  ambiguity  must 
operate  against  the  Company,  and  in  favour  of  the  parish. 
But  then  the  clause  further  provides,  that  the  Company 
^ball  be  rated  in  the  same  proportion  as  other  lands  ad- 
jacent are,  or  shall  for  the  time  being  be  rated ;  but  it 
does  not  stop  there,  but  goes  on,  ''  and  as  the  lands,  &c., 
Would  have  been  ratable  if  they  had  continued  in  their 
former  state."  Two  things,  therefore,  are  given,  whereby 
the  rate  is  to  be  ascertained — the  rate  on  the  adjacent 
lands,  and  that  on  the  lands  taken  for  the  canal.     The 
present  rate,  being  founded  on  the  actual  value  of  the 

(a)  4  T.  R.  543.  (6)  1  Barn.  &  Alders.  263. 

VOL.  III.  N 
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1835.         adjacent  lands  otily^  is  clearly  wrong ;  for  it  is  on  one, 

^"^^^^^^       instead  of  both  the  means  of  ascertaining  the  rate.     Bc- 

y.  sides,  the  rate  is  to  be  npon  the  canal  lands  as  if  they 

Monmouth-    [jad  continued  in  their  former  state,  the  moment,  there- 
SHIRE  Canal  .  i 

Company,     fore,  that  they  were  appropriated  for  the  purposes  of  the 

canal,  their  value  was  fixed,  and  after  that  time  could 
never  change,  except  in  consequence  of  the  formation 
of  the  canal.     But  it  is  said,  that  the  words  ^^  for  the 
time  being"  make  the  rate  fluctuate  according  to  the 
value  of  the  adjacent  lands.     That  is  not  so.     It  is  clear 
that  the  framers  of  this  act  knew  how  to  provide  for  all 
future  time,  for  in  the  first  sentence  of  the  clause  they 
use  the  expression  '^  at  any  time  or  times  hereafter/' 
And  in  the  second,  when  they  speak  of  the  rates,  which 
of  necessity  must  be  at  all  times  after  the  act,  it  is 
**  from  time  to  time  ;*'  but  in  the  very  same  sentence, 
when  they  point  out  the  mode  of  calculating  the  rates, 
it  is  ''  for  the  time  being.''     That  variation  in  the  ex- 
pression, evidently  indicates  a  difl^erent  purpose  in  the 
one  instance  and  in  the  other.     If  the  words  had  been 
^'  are  rated  "  only,  it  might  have  been  contended  that  the 
Company  were  liable  to  no  rate  for  lands  which  were 
not  actually  rated  at  the  time  when  the  act  passed.    It 
appears  that  part  of  the  land  taken  was  a  street,  and  there- 
fore, at  that  time,  not  rated  at  all.     It  was,  therefore, 
necessary  to  introduce  the  words  *'  for  the  time  being,'' 
to  meet  such  a  case.     The  words  being  in  the  singular 
number  also,  can  only  be  applied  with   propriety  to  cm 
instance,  and  the  proper  construction  is,  that  the  rate 
is  to  be  according  to  the  rate  on  the  lands  when   taken, 
if  there  be  one  at  that  time,  or  if  there  be  not,  then  ac- 
cording to  ihe  first  rate  after  they  are  taken.     The  same 
rule  will  be  found   equally    applicable   to  warehouses, 
which  have  been  built  subsequently  to  the  passing  of  the 
act.    These  arguments  do  not  rest  simply  on  the  con- 
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sideration   of  this  clause,  but  it   will  be   founds   that         1836. 
there    has   been  one  uniform   and   concurrent   opinion     xh   K    a 

among  all  the  Judges  who  have  given  opinions  on  the  v. 

i*  I  •II  Mom  MOUTH* 

construction   of  canal   acts,  viz.  that  the  company,  m   gmj^j.  Can4l 

each  case,  is  to  be  rated  according  to  the  value  of  the  Compant. 
lands  at  the  time  when  they  were  first  taken.  On 
reference  to  the  cases  it  will  be  found  that  there  is  no 
dause  so  strongly  in  favour  of  the  Company  as  this. 
There  is  no  clause  in  any  act  containing  the  first  sen* 
teace  or  the  last.  Some  effect,  therefore,  must  be  given 
to  these  additional  provisions,  which  must  have  been 
inserted  for  the  benefit  of  the  Canal  Company. 

As  to  the  third  point,  it  is  true  that  it  is  not  very  jhird  point. 
formally  raised,  but  that  arises  from  the  great  difficulty 
there  was  in  settling  the  case.  The  appellants  contend 
that  it  is  quite  clear  that  it  never  was  the  intention  that 
their  lands  should  be  rated  according  to  any  increase  of 
value  arising  from  the  canal ;  for  the  rate  is  to  be  as  if 
the  lands  had  continued  in  their  former  state,  and  had 
not  been  used  for  the  purposes  of  the  canal.  The 
present  rate,  therefore,  is  wrong,  as  including  a  value, 
which  principally,  if  not  entirely,  arises  from  the  ex- 
istence of  the  canal.  And  the  judgments  of  Lord 
Ellenborough,  Lawrence,  J.,  and  Le  Blancy  J.  in  Rex 
T.  Leeds  {a) ;  the  judgments  of  Lord  Ellenborough, 
Bayley,  J.,  and  Abbott ^  J.,  in  Rex  v.  The  Grand  June- 
tion  Canal  Company  (b) ;  the  judgment  of  Bayley,  J.  in 
ttex  V.  St*  Peter  the  Great ^  Worcester {c)\  the  case  of  Rex 
T.  St,  Marjfy  Leicester  {d) ;  the  judgment  of  Bayley,  J. 
in  Rex  v.  The  RegenVs  Canal  Company  {e) ;  and  the  case 

(a)  5  East,  895.  {d)  6  M.  &S.  400. 

i;        (6)  1  Barn.  &  Alders.  289.  \f)  9    Dowl.    &    Ryl.    760 ; 

(c)  8   Dowl.    &    Ryl.    331;  S.  C.  6  Bam.  &  Cress w.  720. 
S.  C.  5  Bam.  &  Crcssw.  473. 

N  2 
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18S5.        of  Rex  V.   Chelmer  and  Blackwater  Navigation   Com" 

^•^^"^^      pany  (a),  were  referred  to.  .        -      ; 

The  Kino      ^    ^  ^  ^> 

Monmouth-        Lo^cI  Denman,  C.  J.— I  think  that  there  can  be  no 
SHIRE  Canal 

CoMPANT.     substantial  doubt  on  the  first  point.     The  exemption  is 
First  point,      incorporated  in  the  subsequent  acts.     This  is  manifestly 

distinguishable  from  the  case  cited. 
Second  point.       The  next  question  is  as  to  the  construction  of  the 

lOlst  clause,  upon  which  it  is  contended  on  the  part 
of  the  appellants  that  they  are  only  liable  to  be  rated 
according  to  the  value  of  the  lands  when  taken, — that 
is,  that  for  all  time,  the  Company  are  only  to  be  rated 
according  to  the  actual  amount,  and   in  proportion  to 
the  value  of  the  lands — at  the  time  when  they   were 
taken.     If  that  had  been  the  intention  of  the  legisla- 
ture, it  would  have  been  better  to  have  put  a  certain 
estimate  on  the   lands.     It  would  have  been   easy  to 
have  said  that  the  land  shall  hereafter  be  rated  at  so 
much  per  acre.     It  would  be  exceedingly  difficult  at 
the. present. time  to  determine  what  was  the  value  of 
the  neighbouring  lands  at  the  period  when  the  canal 
was  formed.  .  But  it  is  said  that  the  words  are  clear 
and  explicit  on  this  subject.     If  they  are  so,  they  are, 
in  my  opinion,  clear  and  explicit  the  other  way,  because 
the  clause  provides  that  the  lands  to  be  taken  shall  be 
rated  "  in  such  and  the  same  proportion  as  (but  not  at 
any  higher  value  or  improved  rent  than)  other  lands, 
grounds,  and  buildings,  lying  near  or  adjacent  thereto, 
are  or  shall  for  the  time  being  be  rated."    Two  periods 
are    here    contemplated   during  which   the   lands  and 
buildings   shall   be   rated ;    not  only   the   time   of  the 
passing   of  the    act,   but   also  all  future   time.      The 
standard  of  rating  being  the  fluctuating  value  with  re- 
ference to  the  adjacent  lands,  how  can  it  be  contended 

(a)  eBara.  &  Adol.14. 
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that  these  lands  are  to  be  rated  according  to  the  value 
when  they  were  taken?    .The  clause  proceeds, — "  and     'tT^^'^ 
as   the    lands^   buildings^  8cc.  so  to  be  purchased  and  v. 

taken  and   erected,   would  have   been  ratable  in  case   shire*Cana.l 
the  same  had  continued  in  their  former  state,  and  not     Comvamt, 
been  used  for  the  purposes  of  the  said  navigation  or 
undertaking."     It  does  not  say  that  they  shall  only  be 
80  rated  as  if  the  undertaking  had  never  been  carried 
into  effect.     It  is  impossible  to  give  effect  to  the  whole 
of  the  words,  but  it  is  extremely  easy  to  see  what  the 
legislature  intended,  namely,  that  the  Company  should 
pay  tbe  same  rates   as  a   similar  description  of  lands 
would  have  paid  if  those  lands  had  never  been  taken 
for  tbe  canal.     Mr.  Greaves  has  with  great  ingenuity 
and  industry  referred  to  many  cases  to  shew  that  the 
time  when  the  lands  were  taken  is  the  time  to  look  at. 
fiut  if  we  attend  to  the  object  of  those  cases,  that  will 
appear  not  to  be  a  fair  construction^     The  Court  were 
not  considering   the  question  which  we  are  now  con- 
sidering, but  only  the  question  of  ratability ;  and  though 
they  say  that  the  lauds  should  be  liable  to  be  rated  only 
according  to  their  value  when  taken,  that  language  is 
to  be  applied   to  the  liability  and   not  to   the   rating. 
The  rate  is  to  be  according  to  the  value  from  time  to 
time*     The  language  of  the  judges  is,  however,  cer« 
t^nly  open  to  the  construction  contended  for.  . 

The  third  point  is,  that  at  all  events  the  Canal  Com<«  Third  point. 

pany  were  only  liable  to  be  rated  in  proportion  to  such 

value  as  the  adjacent  lands  would  now  possess,  sup* 

posing  the  canal  and  railways  had  not  been  made,  but 

the  adjacent  lands  had  continued  in  their  former  state, 

and  were  now  used  for  the  same  purposes  as  they  were 

at  the  time  when  the  lands  were  taken  by  the  Company; 

and  that  .any  increase  of  value  arising  from  or  depending 

upon  the  existence  of  the  canal  or  railways,  ought  not 
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1835.        to  be  taken  into  consideration  in  ascertaining  the  value 

^"^^^^^      of  the  adjacent  lands  for  the  purpose  of  fixing  the  sum 

9.  at  which  the  Canal  Company  ought  to  be  rated.     The 

MoHMouTH-   words  of  the  clause  are  not  such  as  these,  and  do  not 
8HIRB  Canal  ,  . 

CoMPAiiT.     carry  that  import  with  them.     The  term  used  in  the 

clause   is  not  "  rated,"   but  **  ratable/'  that  is,  liabk 
to  be  rated.     The  Company  are  liable  to  be  rated  ac- 
cording to  the  increase  or  diminution  of  value  of  the 
adjacent  lands.     That  being  sO|  the  question  is,  whe- 
ther we  are  authorized  to  introduce  this  condition,  that 
they  are  only  to  be  rated  according  to  the  value  of  the 
adjacent  lauds,  such  value  not  arising  from  the  canal. 
Those  are  not  the  words  in  the  act,  and  there  is  no 
reason  why  they  should  be  inserted.     If  they  were  so 
inserted,  the   parish   and   the   owners  of  neighbouring 
lands  would  be  losers. 
First  point.  On  the  first  point  the  appellants  are  right;  on  the 

two  latter  the  sessions  have  decided  quite  correctly. 

LiTTLBDALE,  J. — With  regard  to  the  first  point  I 
have  no  doubt  whatever.  I  do  not  think  it  necessary 
to  point  out  what  the  effective  words  of  the  incor- 
porating clauses  are ;  they  seem  to  me  complete  to  all 
possible  purposes  to  incorporate  the  clause.  Allusion 
has  been  made  to  a  case.  That  was  a  very  difficult 
case  : — A  power  was  given  to  make  cuts  communicating 
with  the  canal  under  particular  circumstances  ;  the  line 
of  the  canal  was  to  be  extended,  and  the  question  was, 
whether  those  powers  were  to  be  extended  to  the  new 
canal. 
Second  point.       The  second  point  is,  that  the  Company  were  only 

liable  to  be  rated  in  proportion  to  the  actual  value  of 
the  adjacent  lands  at  the  time  when  the  lands  which 
they  now  occupy  were  originally  taken  by  them ;  I 
have  not  the  slightest  doubt  as   to   this.      The    101st 
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secdon  says,  first,   that   the  tolls  are  to  be  free  from         I8d5. 
rates;  theo   that  the   Company   shall   be   rated   to  all     r^]^ 
parochial  rates  in  respect  of  the  lands  to  be  taken  and  y, 

the  buildings  to  be  erected,  in  such  and  the  same  pro-  Mommouth- 

SHIRE  V/AMAl* 

portion  as  (but  not  at  any  higher  value  than)  lands  and     Compavt. 

buildiugs  adjacent  thereto  are  rated.     If  this  clause  had 

stopped  at  these  words  **  are  rated/'  some  doubt  might 

have  been  raised,  whether  they  were  not  to  be  rated 

according   to   the   value   when   the   lands   were  taken. 

But  I  do  not  think  that  even  in  such  a  case  it  is  clear 

that  would  be  so.     The  words  '*  are  rated"  are  however 

followed  by  the  words  **  or  shall  for  the  time  being  be 

rated.''    That   refers  not   only   to   present  but  future 

time.     The  rate  must  go  on  from  time  to  time.     It  is 

now  upwards  of  40  years  since  the  act  passed.     I  do 

not  see  how  it  is  possible  to  ascertain  what  the  value 

of  the  land    was  when   the   act  passed.      I  am  very 

clearly  of  opinion  that  the   true  construction   is,   that 

you  are  to  take  the  fluctuating  value. 

With  regard  to  the  third  question,  there  is  more  diffi*  Third  point, 
culty.  The  case  states  that  the  value  of  the  property 
has  increased  by  a  variety  of  means  and  circumstances. 
It  is  contended  by  the  appellants,  that  the  increased 
value  of  the  adjacent  lands  is  only  to  be  taken  from 
other  circumstances,  aud  that  the  increase  of  value  J'rom 
the  canal  ought  not  to  be  taken  into  account.     There 

• 

IS  some  doubt  from  the  words,  "and  as  the  lands  so  to 
be  taken  and  purchased  would  have  been  ratable  in 
<^^  the  same  had  continued  in  their  former  state."     It 

• 

u  said  that  the  meaning  of  these  words  is,  that  the 
improved  value  of  the  lands,  supposing  that  the  canal 
had  not  been  made,  is  to  be  taken.  That  appears  to 
^c  Dot  to  be  their  meaning.  The  increased  value  of 
^^  lands  is,  in  my  opinion,  to  be  taken — from  what* 
ever  cause  it  arises.     At  the  time  of  passing  this  act 
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some  doubt  existed  as  to  whether  tolls   were  ratable 
per  se.     The  act  clearly  intended  to  exempt  tolls  at 
all  events,  and  the  framers  of  the  act  may  have  thought 
that  though  they  had   exempted  the  tolls,  yet  if  they 
had  said  nothing  as  to  the  lands,  a  doubt  might  have 
arisen  as  to  whether  those  lands,  as  increased  by  the 
value  of  the  tolls,  might  not  be  ratable;  or  whether, 
if  a  toll-house  were  erected  on  the  land,  the  rate  might 
not  be  increased  on  account  of  the  value  of  the  tolls 
received.     The  meaning  of  the  latter  part  of  the  act 
is,  that  the  land  shall  be  ratable  as  mere  land.     The 
Company  have  taken  so  many  acres   of  land,  and  are 
to  be  exempt  altogether  from  the  payment  of  rates  on 
the  tolls;  but  the  lands  they  possess  are    to  be  rated 
at  the   value  of  the   adjacent   lands.     There   is,  how- 
ever, great  doubt  (arising  from  the  inaccurate  wording 
of  the  clause,)  as  to  how  the  value  of  the  adjacent  land 
is  to  be  estimated.     Is  the  value  of  the  adjacent  lands 
to  be  taken  without  the  addition  made  by  means  of  the 
canal,  or  with   the    addition  ?     How    are  the    adjacent 
lands  now  increased  in  value?     From  two  causes;  by 
means  of  the   canal,  and   by  means  of  other  circum- 
stances.    The   meaning  of  the  clause,  I  think,  is,  that 
the  value,  as  it  is  altogether,  is  to  be  taken.     I  do  not 
see  how  it  is  possible  to  ascertain  how  much  the  value 
has  increased  from  one,  and  how  much  from  the  other 
cause.     The  proper  mode  of  rating  the  canal  is  upon 
the  supposition,  that  instead  of  the  canal  being  made 
where  it  is,  it  was  100  yards  off,  and  the  present  value 
of  the  land   100  yards  off  is  to  be  taken  as  the  value 
of  the  land  upon  which  the  canal  is  situated. 


drst  point. 


Patteson,  J. — On  the  first  point  I  am  with  the  ap- 
pellants. The  precise  ground  on  which  the  case  cited 
was  decided  is  not  known.     There  is  this  distinctiou 
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between  that  and  the  present  case,  that  there  the  ques-         i835. 
tion  arose  on  the  128th  section^  and  the  Court  thoueht      ^-^v-^^ 
that  the  incorporating  clause  in  the  act  of  42  Geo.  3,  ^ 

did  not  extend  to  that  clause.     I  do   not  see  exactly   Monmouth- 
tbe  reason  for  the  decision^  but  it  is  enough  to  say  that     Company. 
the  two  cases  are  not  alike. 

With  regard  to  the  other  points,  I  cannot  make  sense  Second  and 
altogether  of  the  clause,  though,  upon  the  whole,  it  is     '     ^'^ 
more  nearly  intelligible  than  those  clauses  generally  are. 
The  intention  and  object  of  the  act  was,  that  the  Com- 
)>any  should  not  be  rated  in  respect  of  the  tolls.     The 
discussion  in  all  the  cases  cited  by  Mr.  Greaves  was, 
whether  the   premises   were   to   be   rated,  taking  into 
consideration  the  value  of  the  tolls.     Mr.  Greaves  has 
argued  upon  the  difference  in  the  forms  of  expression 
used    in  different  parts   of  this  clause;   first,   there   is 
"  at  any  time  or  times  hereafter,"  then  "  from  time  to 
time,"  and  presently  for  the  '^  time  being.''     But  what 
cin  this  last   expression    by  possibility  mean,  as  it  is 
here    used,   but  the   same  as  "  from   time   to   time  ?** 
The  enactment  is,  that  the  lands,  warehouses,  and  other 
buildings  to  be  erected,  (not  now  erected,)  are  to  be 
rated  as  other  lands,  grounds,  warehouses,  and  build^ 
ings,  are  or  shall  for  the  time  being  be  rated.     If  the 
clause  had  stopped  there,  no  doubt  could  have  existed 
but   that  the  Company  were  to  be  rated  in  the  same 
way  as  if  the  lands  and  warehouses  were  in  the  hands 
of  any  private  person;    but  it  goes  on  to  say,  ^'and 
as  the   lands  and  grounds,  warehouses  and  buildings, 
would  have  been  ratable  if  they  had  continued  in  their 
former  state."     That  is  impossible,  because  the  ware' 
houses  to  be  erected  cannot  be  rated  in  the  same  way 
as  if  they  had  continued  in  their  former  state,  for  they 
bad  no  former  state,  and  had   not  been  used    before^ 
They  are  ratable  in   the  same  manner  as  other  land. 
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18S5.  ^hat  is  to  say,  as  if  they  were  not  io  the  hands  of  the 

^■^■^^  Company.    That  is  the  real  meaning  of  the  act. 

„^  To  the  third  question  the  answer  has  been  given, — 

MowMouTu-  that  the  thing  is  impossible.     No  person  can  possibly 

SUfRE  OaVAL  o  1 

CoMPAHY.     tell  what  is  the  value  of  the  lands  without  including  the 
Third  point,      value  arising  from  the  canal.     The  legislature  cannot 

have  intended  what  was  impossible. 

First  point.  VViLLiAMS,  J. — Upon  the  question  of  incorporation  I 

am  entirely  of  the  same  opinion.  No  doubt  whatever 
can  be  entertained.  All  the  words  that  can  be  intro- 
duced are  to  be  found  in  the  clause  in  question. 

Second  point.        JJor  is  there  more  doubt  on  the  second  point.     Mr. 

Greaves  very  properly  brought  under  the  consideratioa 
of  the  Court  the  several  cases  that  have  been  decided, 
for  the  purpose  of  inducing  us  to  suppose  that  the 
period  to  be  looked  at,  is  the  period  of  the  formation 
of  the  canal  or  of  the  taking  of  the  lands.  Those 
cases  depended  upon  the  language  of  each  act.  This 
particular  one  must  depend  on,  and  be  regulated  by» 
the  language  in  the  particular  statute  itself.  Upon  that» 
it  is  impossible  to  suppose  that  the  time  of  making 
the  canal  is  the  point  of  time  to  which  we  are  to  look 
to  ascertain  the  amount  of  assessment.  The  property 
is  to  be  rated  from  time  to  time  according  to  the  fluc- 
tuating value  of  the  adjacent  lands* 

Third  point.  With  regard  to  the  third  point,  almost  all  the  observa- 

tions as  to  the  second  apply*  with  this,  that  it  introduces 
another  subject  more  intractable  and  more  impossible, 
namely,  the  extinction  of  the  canal  by  supposition—a 
state  of  things  1  do  not  know  how  we  are  to  deal  with. 
The  result  is,  that  as  to  the  second  and  third  points 
we  are  against  the  appellants,  and  therefore  the  rate  is 
to  remain  confirmed. 

Rate  confirmed. 
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1835. 
WW  Taam-road  CoMPAmr  v.  J.  Johzs  and  otlien.  s^^^^ 

W.  HoifFRAT  V.  Jones. 

au  order  of  the  Lord  Chancellor  made  in  these  causey  £fi«ct  of  clause 

1822^  a  case  was  made  for  the  opiniou  of  the  Court,  in  railwsy  acts 
g.  for  incorpo- 

rating the  pro- 
!  3,  an  act  passed  for  making  and  maintaining  a  canal  visions  of  ano- 

lear  Pontnewynydd  into  the  river  Usk,  at  or  near  liter  act 

&  certain  collateral  canal  from  the  same,  all  in  the 

Qonth ;  and  for  making  and  maintaining  railways  or 

n  such  canals  to  several  iron-works  and  mines  in  the 

mouth  and  Brecknock. 

;  3,  an  act  passed  for  extending  the  Monmouthshire 

•n,  and  for  explaining  and  amending  the  above  act. 

'■  3,  an  act  passed  for  making  and  maintaining  certain 

municate  with  the  Monmouthshire  Canal  Navigation, . 

^  the  Company  of  Proprietors  of  that  navigation  to 

ium  of  money  to  complete  their  undertaking,  and  for 

unending  the  above  acts. 

i  said  three  acts  of  parliament,  which  are  declared  to 

accompany  this  case,  with  leave  to  eidier  side  to 

rt  thereof  (a). 

,  c.  102.    Some  of  tolls  as  for  the  time  being  should 

naterial  to  be  here  be  payable  to  the  said  Company*" 
is  act  will  be  found  42  Geo,  3,  c.  115.    By  sect  1 

the  case  of  Rex  v.  of  this  act,  certain  persons  were  in- 

ire  Canal  Company,  corporated  by  the  name  of  the  Sir- 

rided  "  that  if  the  bowy    Tram-road    Company,    and 

ate,  &c.  &c.  situate  were  empowered  to  make  a  railway 

I  from  any  part  of  or  tram*road  from  Sirbowy  fumaoes 

or  railwayt,  should  or  iroo-works,  in  the  parish  of  Bed- 

!:ot  tliat  any  rail*  welty,  Alomnoulbshice,    along    by 

made  tlirough  the  Tredegar  iron>works,  (ben  erecting 

ler  person,  for  the  in  the  same  parish,  down  to  a  cer« 

rying  his  iron,  coal,  tain  point  called  NiiiM-nuU  Point; 

the  said  canal  or  and  for  this  purpose  to  have,  use, 

the  said  Company  exercise*  aad  enjoy  such  and  the 

o  make  any  such  like   ways,  passages,  powers,   and 

t  case    the  owner,  authorities,  upon,  in,  and  over  the 

s,  might  make  any  land)  through  which  such  railway 

id  that  such  railway  or  tram-road  should  be  made,  in  as 

€  for  the  convey-  full,  ample,  and  beneficial  a  manner^ 

lerals,  &c.  on  pay-  to  all  intents  and  purposes,  as  the 

rson,  at  whose  ex*  Monmouthshire    Canal  Navigation 

ray  was  made,  such  Company  were  authorised  and  em* 
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The  tram-road  authorized  to  be  made  by  the  last  of  these 
completed  some  years  since  according  to  the  dtrectioiis  of  th< 
and  is  commonly  termed  the   Sirhowy  Tram-road.      The 


powered  to  have,  use,  &c.  under 
and  by  virtue  of  S%  Geo.  S,  c.  103, 
with  respect  to  the  canals,  railways, 
and  other  works  thereby  aathorised 
to  be  made.  Sect.  2  authorized 
and  empowered  the  Monmouthshire 
Canal  Navigation  Company  to  make 
and  maintain  a  railway  or  tram-road 
from  the  point  called  the  "Nint'tniU 
Point,  down  to,  (with  the  exception 
of  oiie  mile  of  the  road  passing 
through  Tredegar  Park,  which  was 
to  be  made  by  Sir  C.  M-  the  owner, 
at  his  own  expense  on  certain  terms) 
and  so  as  to  communicate  with, 
the  Monmouthshire  Canal  Naviga- 
tion and  the  rivet  Udk  at  or  near 
Newport,  and  also  certain  other 
branch  railways.  Section  3  enacts 
"  that  the  said  Sirhowy  Tram-road 
Company,  and  the  Monmouthshire 
Canal  Navigation  Company,  and 
their  respective  ogents,  &c.  and  all 
bodies  politic,  &c.  and  all  other 
persons  whomsoever,  shall  have  and 
be  seised  and  possessed  of,  and  are 
hereby  respectively  invested  with 
such  and  the  like  estates,  autho- 
rities, powers,  abilities,  interests, 
privileges,  and  advantages,  and  shall 
be,  and  are  hereby  made  subject  and 
liable  to,  such  and  the  like  rules, 
conditions,  directions,  regulations, 
limitations,  restrictions,  payments, 
penalties,  forfeitures,  punishments, 
and  benefit  of  appeal,  with  respect 
to  the  said  railways  or  tram-roads, 
and  other  works  hereby  authorized 
to  be  made  and  maintained  by 
the  said  Sirhowy  Tram-road  Com- 
pany, and  by  the  Monmouthshire 
Canal  Navigation  Company  respec- 


tively as  aforesaid,  and  U 
chase  and  sale  of  lands 
hereditaments,  and  the  o 
of  lands  &c.  to  the  said  ( 
respectively,  for  the  purp< 
said,  and  to  all  other  m. 
things  in  anywise  relatir 
as  are  mentioned,  given, 
prescribed,  established,  an« 
in  and  by  the  said  first- 
act,  (i.e.  32  G,  S,  c.  1 
respect  to  the  said  canals, 
and  other  works  thereby  i 
to  be  made  and  carried 
intents  and  purposes  what 
far  as  the  same  respectiv 
shall  be  applicable,  anc 
pealed,  altered,  re-enacted 
wise  provided  for,  in  an 
present  act;  and  that  the 
howy  Tram-road  Company 
Monmouthshire  Canal  t 
Company  respectively,  s 
may  demand,  take,  and  rei 
and  the  like  rates,  tolls,  nx 
for  the  tonnage  of  iron,  C( 
stone,  and  other  commodit 
and  conveyed  on  the  said 
or  tram-roads  hereby  nutli 
be  made  by  them  respec 
the  Monmouthshire  Cana 
tion  Company  are  by  the 
mentioned  act  authorised 
powered  to  demand,  take 
ceive,  for  the  tonnage  and 
of  the  like  articles,  carried 
veyed  on  the  said  canals 
ways  thereby  autliorized  to 
save  and  except  as  here 
otlierwise  provided  and  < 
The  remainder  of  the  cla 
out  above,  p.  165,  in  notis 
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im-road  no  where  communicates,  or  forms  a  junctioni  with  the 
lals  or  tram-roads  made  wider  the  powers  of  the  act  of  32  Geo,  3. 
John  JoneSf  esq.  was,  at  the  time  of  making  the  application  and 
joest  hereinafter  mentioned,  and  still  is  the  owner  of  certain  lands 
lied  Tir  Lewis  David,  containing  unopened  coal  mines.  These  are 
oate  within  much  less  than  eight  miles  of  part  of  that  proportion 
the  Sirhowy  Tram-road  which  is  helow  the  nine-mile  point  men- 
med  in  the  act  42  Geo.  3,  and  therefore  within  much  less  than  eight 
lies  from  that  point ;  and  they  are  also  situate  within  much  less 
AD  eight  miles  of  every  part  of  that  proportion  of  the  Sirhowy 
him-road  which  is  above  the  nine-mile  point.  The  part  of  that 
roportion  of  the  Sirhowy  Tram-road  above  the  nine-mile  point, 
earest  to  the  lands  of  John  Jones,  is  not  more  than  half  a  mile  dis- 
mt  from  the  said  lands,  and  the  distances  between  the  lands  of  John 
Wt  and  the  Sirhowy  Tram-road,  in  several  other  parts  of  that  pro- 
ortion  of  the  said  tram-road  which  is  above  the  nine-mile  point,  are 
lot  more  than  two  miles,  two  miles  and  a  half,  and  three  miles, 
fbe  same  lands  of  the  said  John  Jones  are  within  eight  miles  of 
ibe  main  canal  made  by  virtue  and  in  pursuance  of  the  first  section 
of  32  Geo.  3.  The  said  John  Jones  deeming  it  expedient  that  a 
nQway  or  waggon-road  should  be  made  from  his  lands,  for  the 
porpote  of  convejring  the  coals  in  his  lands  to  a  part  of  the  Sirhowy 
Tram-road,  which  is  immediately  below  the  nine-mile  point,  over, 
tboagh,  and  along  the  lands  of  several  other  persons,  owners  of  land 
litiiate  between  his  lands  and  the  said  nine-mile  point,  and  who 
Rfiued  to  consent  to  the  making  of  the  said  railway  or  waggon- 
RMd ;  and  being  advised  thai  the  provisions  of  the  l2Sth  section  of 
tkiaid  act  of  the  32  Geo.  3,  were  to  be  considered  as  incorporated 
into  the  act  of  the  42  Geo,  3,  so  as  to  authorize  the  making  of  such 
railway  or  waggon-road  from  his  lands  to  antf  part  of  the  said  Sir' 
kmy-Tramroadf  within  eight  miles  of  his  lands,  made  an  application 
nd  request  in  writing  to  the  Company  of  Proprietors  of  the  Mon- 
nonibshire  Canal  Navigation  to  make  such  railway  or  waggon-road, 
*ta  general  meeting  or  assembly,  held  as  is  mentioned  in  and  directed 
lijrthe  76th  section  of  the  said  act  of  32  Geo.  3,  such  application  and 
'*<)uest  specifying  all  matters  required  by  the  said  section  to  be  spe- 
ofied  in  such  applications  and  requests. 

The  said  Company  of  Proprietors  refused,  for  the  space  of  three 
Cileodar  months  after  such  application  and  request  had  been  made, 
to  make  any  such  railways  or  waggon-roads. 

The  said  John  Jones  made  no  application  or  request  of  any  kind  or 
^  any  manner  to  the  Sirhowy  Tram-road  Company  to  make  such 
^way  or  waggon-road. 

'Hie  length  of  the  railway  or  waggon-road  so  proposed  to  be  made 
^  the  said  John  Jones  is  more  than  four  but  less  in  the  whole 
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than  five  mfles.  Its  proposed  junction  with  the  Sirhowy  TVaan 
is  below  the  nine-mile  point,  and  in  that  proportion  of  ^e  Sii 
Tram-toad  which  was  made  by  the  Company  of  Proprietors  < 
Monmouthshire  Canal  Navigation.  The  said  railway  or  waggoi 
would  not  pass  over,  through,  or  along,  or  damage  or  interfen 
any  house  or  building,  or  any  ground  which  was  tbe  site  o 
house  or  building,  or  any  garden,  orchard,  yard,  park,  pad 
planted  walk,  avenue,  lawn,  or  pleasure  ground  (a).  No  raflfi 
waggon-road  could  be  made  from  the  lands  of  John  Jones  U 
that  part  of  the  Sirhowy  Tram-road  which  is  the  nearest  to  tb' 
lands,  and  which,  as  is  above  stated,  is  not  more  than  balf  a 
distant  therefVom,  for  the  purpose  of  conve3nng  coals  from  thi 
mines  to  such  part,  but  at  an  expense  wbich  would  preven 
working  of  the  said  mines  at  a  profit;  but  a  railway  or  waj 
road  might  be  made  from  John  Jone$*e  lands  to  several  or  some 
of  that  proportion  of  the  Sirhowy  Tram-road  which  is  abov* 
nine-mile  point  without  any  such  expense  as  would  prevent  the  y 
ing  of  the  mines  in  his  lands  at  a  fair  and  reasonable  profit,  alth 
the  same  would  not  be  wrought  to  so  large  a  profit  as  they  i 
yield  if  the  proposed  longer  railway  or  waggon-road  were  made 
railway  or  waggon-road,  if  so  made  as  is  last  mentioned,  to  ce 
parts  of  that  proportion  of  the  Sirhowy  Tram-road  which  is  a 
the  nine-mile  point,  would  pass  through  the  lands  of  several  o? 
of  land  against  their  consent,  but  would  not  pass  through  the  1 
of  several  other  owners  of  lands  against  whose  consent  a  railwi 
waggon-road  from  the  lands  of  the  said  John  Jones  to  a  pou 
junction  below  the  nine-mile  point  must  pass. 

If  a  railway  or  waggon-road  is  made  from  the  lands  of  Mr.  ^ 
to  a  point  of  junction  below  the  nine-mile  point,  the  Sirhowy  T 
road  Company  would  not  be  entitled  to  any  tolls  for  coals  carried 
Mr.  Jones*B  mines  along  part  of  the  Sirhowy  Tram-road.  If  a 
way  or  waggon-road  is  made  fVom  the  lands  of  Mr.  Jones  to  a  ] 
of  junction  with  the  Sirhowy  Tram-road,  above  the  nine-mile  p 
the  Sirhowy  Tram-road  Company  would  be  entitled  to  some 
for  coals  carried  from  Mr.  Jones's  mines  along  part  of  the  Sir! 
Tram-road. 

Tlie  questions  for  the  opinion  of  the  Court  are,  whether  the 
visions  of  the  128th  section  of  32  Geo,  3,  are,  by  the  force 
efibct  of  any  clause,  enactment,  or  words  in  42  Geo,  3,  to  be 
sidered  as  so  incorporated  into  and  made  part  of  the  pTovision 
the  42  Geo.  3,  as  that  the  whole  or  any  and  what  part  or  par 
the  Sirhowy  Tram-road  is  or  arc  to  be  taken  and  considered  t 

(a)   Which,   except    in     certain       prohibited  by  sect*  4  of  43  Get 
cases  specified  in  the  schedule,'  was      c.  115. 
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vldeb  the  said  provisions  are  applicable,  so  as  to  authorize 
]g  of  saeh  railways  or  waggon-roads  to  the  said  Sirhowy 
3,  or  sach  part  or  parts  thereof,  from  any  lands  within  eight 
eof,  as  are  authorixed  to  be  made  by  the  said  128th  section, 
the  railways  mentioned  in  the  act  of  the  32  Geo.  S,  from 
situate  within  eight  miles  of  such  last-mentioned  railways  ? 
e  judges  of  this  Court  shall  be  of  opinion  in  the  affirmative, 
t,  whether,  if  any  railway  is  intended  to  be  made  to  the 
rram-road  under  the  effect  of  the  said  provision  so  under- 
e  incoiporated,  and  to  be  made  against  the  consent  of  the 
f  the  land  through  which  it  is  proposed  the  same  should 
in  owner  of  lands,  an  application  or  request  of  the  nature 
1  in  the  said  128th  section,  ought  or  ought  not  to  be  pre> 
itde  both  to  the  Monmouthshire  Canal  Company  and  the 
Tramnroad  Company,  or  to  either  and  which  cf  them,^ 
it  is  proposed  that  an  intended  railway  shall  Join  the  Sir- 
m-road  above  the  nine-mile  point,  or  below  the  nine*mile 
nd  if  such  applicatioo  or  request  ought  to  be  made  to  them 
n  what  manner  the  same  is  to  be  made,  there  being  no 
ssembly  of  both  Companies  ,*  and  in  what  manner  an  appli- 

request  ought  to  be  made  to  the  said  Sirhowy  Tram-road 
,  if  a  request  or  application  to  that  Company  is  necessary? 
,  whether,  according  to  the  true  interpretation  of  the  said 
Monmouthshire  Canal  Company,  upon  request  and  appli- 
ade  to  them  only  according  to  the  1 28th  section  aforesaid, 
their  refiisal,  the  said  John  Jonety  would  by  law  be  entitled 
a  railway  or  waggon-road  from  the  said  lands  of  the  said 
et  without  the  consent  of  the  owners  of  the  land  throngh 
le  same  must  pass,  to  a  point  of  junction  with  the  Sirhowy 
],  below  the  nine-mile  point,  which  is  distant  more  than  four 
m  John  Jones'%  lands,  or  to  any  point  of  junction  above  the 
;  point  more  distant  than  three  miles  from  the  said  lands  of 
John  Jones,  taking  it  as  a  fact  that  the  mines  of  the  said 
if5  could  be  wrought  at  a  fair  and  reasonable  profit  to  the 
t  Jonei,  if  the  coals  were  carried  fVom  such  mines  to  a  point 
m  with  the  said  tram-road,  not  more  than  two  miles  from  his 
<ugh  the  same  could  not  be  wrought  to  so  large  a  profit  as  if 
I  were  carried  to  a  point  of  junction  below  the  nine-mile 
to  a  point  of  junction  above  the  nine-mile  point,  but  more 
rom  the  said  lands  than  three  miles ;  and  taking  it  also  as 
lat  a  railway  or  waggon-road  made  to  join  the  Sirhowy 
id  below  the  nine-mile  point,  or  to  join  it  above  the  nine- 
nt,  but  when  the  junction  was  more  than  three  miles  from 
s  of  the  said  John  Jones,  would  be  made  with  a  more  ex- 
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pedient  degree  and  variation  of  descent  than  a  railway  or  waggon- 
road  would  he  made  with  a  point  of  junction  not  more  than  two 
miles  from  the  said  lands ;  such  difference  of  descent,  neYertheleas, 
not  preventing  a  fair  and  reasonable  profit  arising  from  working  of 
the  coal  mines? 

Judges*  Certificate, 

'<  This  case  has  been  argued  before  us  by  counsel,  and  we  are  of 
opinion  the  provisions  of  the  128th  section  of  the  32  Geo,  3,  are  ntit^ 
by  force  and  effect  of  any  clause,  enactment,  or  words  in  the  act  of 
the  42  Geo,  3,  to  be  considered  as  so  incorporated  into  and  made 
part  of  the  provisions  of  the  act  of  the  42  Geo,  3,  as  that  the  whole 
or  any  parts  of  the  Sirhowy  Tram-road  is  to  be  considered  a  railwty 
to  which  the  said  provisions  aro  applicable,  so  as  to  authorize  making 
of  such  railways  or  waggon-roads  to  the  said  Sirhowy  Tram-road,  or 
any  part  thereof,  from  any  lands  within  eight  miles  thereof,  as  are 
authorized  to  be  made  by  the  said  128th  section  to  any  of  the  rail- 
ways mentioned  in  the  said  act  of  the  32  Geo,  3,  from  any  laodt 
situate  within  eight  miles  of  such  last-mentioned  railways : — wdm 
the  landt  from  which  such  railzoays  are  to  be  made  to  the  Sirhowy 
Tram-road  are  within  eight  miles  from  some  part  of  the  canals,  or  cf 
the  railways^  particularly  described  m  the  32  Geo,  S,  so  as  to  warrant 
making  a  railway  therefrom  under  the  32  Geo,  3. 

J.  Bayley, 

G.  S.  HOLROTD, 

W.  D.  Best." 

The  Lord  Chancellor  Eldon  subsequently  made  the  following  ob- 
servations, which  wero  handed  with  the  certificate  to  Mr.  J.  Bayky^ 
who  made  the  reply  thereto  which  is  subjoined. 


Lord  Chancellor* s  Remarks, 

"  This  matter  has  come  again  before  me,  Mr.  Puller  and  Mr. 
Campbell  attending  with  the  Chancery  counsel.  On  neither  side  are 
they  able  to  state  what  is  meant  by  the  words  in  italics.  If  they 
except  any  railways  to  be  made  to  the  Sirhowy  Tram-road  out  of 
the  negative  answer  contained  previously  in  the  certificate,  then  as  to 
such  railways,  the  other  questions  in  the  case  stated,  which  have  not 
been  answered,  should  receive  an  answer  from  the  judges,  but  are  not 
noticed  in  the  certificate  at  all." 

**  If  the  words  in  italics  do  not  import  that  some  railways  are  such 
as  do  not  fall  within  the  preceding  negative  answer,  what  is  the  exact 
meaning  of  those  words  ?" 
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Mr,  Justice  BaifleyU  Answer. 

jear  Lord, — ^The  judges  before  wbom  the  case  of  the  Sir- 
n-road  was  argued,  were  of  opiuion  that  the  Sirhowy  Train- 
not,  under  42  Geo,  3,  made  a  new  terminus,  so  as  to  warrant 
ipon  all  lands  within  eight  miles  thereof;  and  that  the  42 
ive  no  right  to  make  a  railway  to  the  Sirhowy  Tram-road 
is  which  before  that  act  were  not  liable  to  that  burthen, 
lere  might  be  lands  within  eight  miles  of  the  termini  spe- 
32  Geo,  3,  (viz.  the  canals  and  the  railways  specially  de- 
I  that  act,)  and  railways  over  those  lands  to  those  termini 
ich  upon  or  fall  in  with  the  Sirhowy  Tram-road,  the  qualifi- 
the  end  of  our  certificate  was  intended  to  intimate  that  such 
IS,  independently  of  42  Geo,  3,  could  have  been  made  under 
3,  might  still  be  made.    I  have  the  honour  to  be,  &c. 

J.  Batlet. 
April,  1823. 

Id  this  explanation  be  insufficient  I  will  readily  attend  your 
f  hen  and  where  you  may  appoint,  and  so  will  eitlier  of  my 
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NG  V.  The  Justices  of  the  Borough  of  Stafford. 

local  act  of  1 1  Geo.  4,  sess.  18dO|  for  paving  the  By  n  local  act 
8cc.  within  the  borough  of  Stafford,  the  mayor,  SeSnlf^' 

111,  and   capital  burgesses,  of  the  borough,  and  Stafford,  cer- 

e  ,         ,.  tnin  commis* 

lers,  tenants,  or  occupiers,  of  any  hereditaments  sioners  were 

the  borough,  of  the  yearly  value  of  25L,  were  authorized  to 

,     ,  ,  make  rates  for 

ted  commissioners  for  putting  the  several  powers  the  purposes 

act  into  execution;  and  for  that  purpose  were  ?'^heact,and 

'  '^     *^  It  any  person 

thought  hiro- 

ieved  by  the  rate,  an  appeal  was  given  to  the  commissioners,  and  from  their 

lation  to  the  sessions;  and  it  was  enacted,  that  in  case  any  person  rated 

eglect  to  |>ay  tiis  rate  for  seven  days  after  demand,  it  should  be  lawful  for 

ice,  upon  proof  on  oath  of  such  demand  and  non-payment,  by  warrant  to 

5  the  collector  to  levy  the  rate  by  distress  and  sale  of  the  goods  of  the  person 

nd  in  case  there  should  be  no  distress,  to  commit  the  party  to  gnol: — Held, 

clause  was  not  obligatory  on  the  justice  to  issue  a  warrant,  w'Uhout  a 
summons, 
r,  that  in  all  cases  in  which  magistrates  are  authorized,  upon  application, 

a  distress-warrant  for  non-payment  of  any  rate,  nlthougri  they  ha\'e  no 
»  relieve,  it  is  their  duty  first  to  call  the  party  before  them  by  summons ; — 
y  act  of  parliament  it  be  specially  directed  that  the  warrant  shall  be  issued 
tely. 
.  III.  O 
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18S5.        empowered  to  make  rates  and  to  appoint  assessors 
*^^'^^'      collectors  of  the  rates.     The  assessors  were  to  asce 
ly,  the  yearly  value  of  the  premises  to  be  rated,  and 

^iii*^^?^^f^  several  sums  which  ought  to  be  charged  upon 
Stafford,  tenants,  occupiers,  or  landlords.  The  commissic 
were  empowered  to  remit  or  reduce  the  rates,  e 
on  account  of  poverty,  or  on  the  ground  that  the  tei 
or  owners  of  the  premises  received  no  or  only  a  ps 
benefit  by  reason  of  the  act.  It  was  also  provided, 
if  any  person  thought  himself  aggrieved  by  any  rat 
might  apply  to  the  commissioners,  after  the  deman 
of  the  rate,  and  the  commissioners  were  empowerc 
give  such  relief  as  to  them  should  seem  reasonable ; 
if  any  person  thought  himself  aggrieved  by  their  di 
mination,  he  might  appeal  to  the  quarter  sessions; 
it  was  enacted,  that  in  case  any  person  who  shoul 
rated  or  assessed,  or  subject  or  liable  to  the  paymei 
any  rate  to  be  made  as  aforesaid,  should  refuse  or 
lect  to  pay  his  proportion  of  any  of  the  said  rates 
any  collector  or  collectors  to  be  appointed  as  aforei 
for  the  space  of  seven  days  next  after  personal  den 
thereof  made,  or  demand  thereof  in  writing  left  at 
usual  or  last  place  of  abode  of  such  person,  it  shoul 
lawful  for  any  justice  or  justices  of  the  peace  of 
said  borough,  upon  proof  made  upon  oath  of  i 
demand  and  non-payment,  (which  oath  any*  such  jui 
or  justices  were  thereby  empottered  and  requirei 
administer,)  by  warrant  under  the  hand  and  sea! 
hands  and  seals  of  such  justice  or  justices,  (whici 
and  ihey  were  thereby  empowered  to  grant,)  to  authc 
and  direct  the  said  collector  or  collectors  to  levy  ( 
rate  or  moneys  so  in  arrear,  together  with  the  costs 
charges  attending  the  same,  to  be  ascertained  by  i 
justice  or  justices,  by  distress  and  sale  of  the  g( 
and  chattels  of  the  person  so  refusing  or  neglectin 
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ly  at  aforeiaid,  rendering  the  overplus  (if  any)  upon         183^. 

^roaod,  to  the  owner;  and  in  default  of  dislress,  such     Jl^,^-^ 

...  .  ,       The  Kmo 

•tice   or  justices  were    authoriaied   to   comnut  such  «. 

sraon   to  gaol,  for  any   period   not  exceeding  three  ^ij^^^k'^'f** 

ontha,  or  until  payment  of  such  sum  as  should  have     STAVPoao. 

sen  found  due  and  in  arrear  upon  any  such  assess- 

lent,  together  with  all  costs  8lc.,  to  be  ascertained  by 

le  aaid  justice  or  justices.     It  was  also  enacted,  that 

I  ^iief,  pemaUut,  and  forftituret,  imposed  by  the  act, 

he  manner  of  levying  and  recovering  whereof  was  not 

irticularly  directed,)  should  be  recovered  by  distress 

id  sale  of  the  goods  of  the  offender,  by  warrant  of 

ly  justice  of  the  borough,  upon  the  confession  of  the 

u-ty,  or  upon  the  information  of  any  credible  witness 

|)on  oath;  and  in  case  there  were  no  goods,  the  offender 

IS  to  be  committed  to  gaol.     It  was  further  provided, 

at  in  all  cases  in  which  by  the  act  any  penaltjf  or 

rfeiiure  was  imposed,  and  made  recoverable  by  infor- 

ition  before  a  justice  of  the  peace,  it  should  be  lawful 

'  any  justice  of  the  peace  to  tummon  the  party  com- 

lined   against,  and  on   such  summons  to   determine 

s  matter  of  such  complaint,  although  no  information 

writing  should  have  been  exhibited.     It  was  further 

acted,  that   when  any  distress  should    be   made   for 

y  sum  of  money  to  be  levied  by  virtue  of  the  act, 

s  distress  itself  should  not  be  deemed  unlawful,  nor 

e    parties   making  the  same  be  deemed  trespassers, 

on    account  of  any  defect   or  want  of  form   in  the 

mmons,  conviction,  warrant  of  distress,  or  other  pro* 

«ding  relating  thereto." 

Two   rates  were  made  under  this   act,  on   the   6th 

lagust,  1833,  and  25th  August,  1834,  respectively.     An 

iformation  upon  oath  in  writing  was  made  by  Jones, 

ne  of  the  collectors,  that  J.  W,,  an  occupier  of  a  house 

od  premises  in  the  borough,  was  duly  assessed  by  those 

o  2 
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1835.        two  rates,  towards  the  necessary  expenses  and  purposes 

^^i^'X^       of  the  act,  hi  the  sum  of  6/.   17«.  6d.,  and  that  such 
The  Kino  '  ,    „r 

V.  sum  had  been  lawfully  demanded  of  J.  Tr.,  who  had 

Boro^ffh  of  *  neglected  to  pay  the  same  for  the  space  of  seven  days 
Stafford,  next  after  such  demand  being  made.  The  information 
in  conclusion  prayed  that  a  distress  warrant  might  be 
forthwith  issued,  to  levy  the  said  sum  upon  the  goods 
and  chattels  of  the  said  J,  W.  The  justices  refused  to 
issue  a  distress  warrant,  without  previously  issuing  a 
summons  to  the  party  of  whom  complaint  was  made. 

Upon  an  affidavit  of  these  facts,  a  rule  nisi  was  ob- 
tained for  a  mandamus  to  the  justices  to  issue  their 
warrant   for  levying,  upon    the   goods  and  chattels  of     . 
J.  W,,  the  sum  of  6/.  175.  6d, 

Whaieley  now  shewed  cause.     The  question  for  the 
consideration  of  the  Court  is,  whether  the  justices  are 
to  be  compelled  to  issue  a  distress  warrant  for  the  en- 
forcement of  the  payment  of  these  rates,  without  pre- 
viously summoning  the  parties  to  appear  and  state  what    - 
they   may  have  to  urge  ^\hy  their  goods  should  not  be 
distrained.      The  clause  upon  which  reliance  is  placed, 
is  that  which  enacts  that  in  case  the  rate  shall  be  unpaid 
for  seven  days  after  demand,  it  shall  be  lawful  for  an; 
justice,  by  warrant,  to  authorize  the  collector  to  levy 
the  rate.      Although  no  mention  is   here  made  of  a 
summons,  yet  the  justices  are  not  therefore  bound  to    _ 
grant  their   warrant  at  once,    without  summoning  the 
party.     By  a  subsequent  clause  in  the  act,  it  is  enacted,    — 
that  where  any  distress  is  made,  the  distress  shall  not 
be  deemed  unlawful  '*  on  account  of  any  defect  or  want   ^ 
of  form  in  the  summons,  conviction,  warrant  of  distress, 
or  other  proceeding  relating  thereunto."     This  shews 
that  the  legislature  presumed  that  a  summons  would  be 
issued  previously  to  the  making  of  a  distress.    Lord 
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KeNyoii,  in  Rex  v.  Benn  {a),  says^  **  It  is  an  invariable         i835. 

maxim  of  our  law,  that  no  man  shall  be  punished  before      ^^^v^^^^ 

he  has  had  an  opportunity  of  being  heard;"  >vhereas  if  „. 

a  distress  warrant  were  to  issue  without  a  previous  sum"  '^"J^^ccs  of  the 

.  *  Borough  of 

mons,  the  party  would  have  no  opportunity  of  shewing     STAFFoao. 

cause  why  the  execution  should  not  issue  against  him. 
There  are  several  cases  in  which  it  has  been  held^  thai 
for  justices  to  proceed  against  a  party  without  sum- 
moning him,  is  a  misdemeanor,  for  which  they  are  liable 
to  a  criminal  information ;  Rex  v.  Venables  (6),  Rex  v. 
Constable  (c),  Rex  v.  Broderip{d),  Rex  v.  Commim{e)\ 
lod  it  is  well  established  that  this  Court  will  not,  by 
mndamus,  compel  magistrates  to  do  that  which  will 
expose  them  to  an  action;  RexY.  Justices  of  Bucks  {f)f 
iex  V.  Justices  of  Bucks  (g). 

R.  V.  Richards,  who  was  to  have  supported  the 
mie,  was  absent. 

Lord  Denman,  C.  J. — ^These  magistrates  have,  in 
my  opinion,  done  that  which  is  perfectly  correct.  Sup- 
posing them  to  have  the  power  to  issue  a  warrant  in 
the  first  instance,  they  have  done  right  in  thus  limiting 
its  exercise.  If  the  party  against  whose  goods  the  dis- 
tress warrant  is  prayed,  be  summoned,  he  may  shew 
that  be  has  paid  his  proportion  of  the  rate  to  one  of 
the  collectors  who  has  not  accounted  for  it. 

LiTTLEDALE,  J. — We  ought  not  to  issue  a  man- 
damus to  compel  magistrates  to  issue  a  distress  warrant, 
without  having  previously  issued  a  summons. 

(•)  6  T.  R.  198.  S.  C.  5  Bam.  &  Cressw.  239* 

{h)  2  Lord  Raym.  1407;  5.C.  (e)  8  Dowl.  &  Ryl.  344. 

1  Str.  630.  (/)  «   Dowl.  &    Ryl.   689 1 

(f)  7  Dowl.  8c  Ryl.  663.  &C.  I  Barn.  &  Cressw.  485. 

(d)  7    Dowl.    &  Ryl.    861;  (g)  Anti,n.S7. 
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iaS5.  Patteson,  J. — I  am  of  the  same  opinion.     The  only 

^"^^^^^      question  is,   whether  the  clause  which   empowers  the 
The  KiHo      ^      .  ...  .  r 

9.  magistrates  to  issue  a  distress  warrant,  in  case  ol  non- 

^^^^  ^  'f  *  payment  of  the  rate,  is  obligatory.  The  language  of 
dtAproRO.  the  clause  is,  that  ''  it  shall  be  lawfuV  for  the  jus- 
tices to  issue  a  warrant  of  distress.  There  may  be 
cases  in  which  a  summons  would  only  be  notice  to  tbt 
party  summoned  to  get  out  of  the  way,  and  the  magi»- 
trates  may,  in  order  to  meet  such  a  case,  have  a  powtr 
to  issue  a  distress  warrant  in  the  first  instance,  but 
they  are  not  to  be  compelled  to  do  so  by  mandamus. 

Williams,  J.-^The  magistrates  have  exercised  i 
proper  discretion,  and  this  rule  ought  therefore  to  be 
discharged. 

11.  F.  Richards  was  subsequently  heard  in  support 
of  the  rule.  By  the  act,  certain  commissioners  are 
empowered  from  time  to  time  to  make  rates,  and  are 
authorized  to  relieve  parties  who  either  receive  none, 
or  only  a  partial  benefit  from  the  act,  or  who  are  unable, 
from  poverty,  to  pay  the  rate.  The  magistrates  have  no 
discretion  to  exercise  as  to  issuing  warrants,  when  ap* 
plied  for  by  the  proper  parties.  Their  duty,  under  the 
clause  which  has  been  referred  to,  is  entirely  ministerial. 
But  another  clause  has  been  referred  to  as  shewing 
that  the  legislature  contemplated  that  a  summons  would 
be  issued.  That,  however,  is  explained  by  a  reference 
to  the  clause  respecting  the  mode  of  proceeding  in  all 
cases  in  which  any  penalty  or  forfeiture  is  imposed,  in 
which  it  is  provided  that  the  justices  may  summon  the 
defendant,  although  there  is  no  information  in  writing. 
Where  the  magistrates  have  no  discretion,  they  ought 
not  to  issue  a  summons.  It  would  be  a  mere  notice 
to   the  party   complained   of  to  get  out  of  the   way. 
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[Lord  Denman,  C.  J.    The  words  of  the  act  arc,  that         18S5. 

^  it  shall  be  lawful"  for  the  justices  to  issue  a  distress       ^"^v-^-^ 

warrant.]     This  case  bears   no   resemblance   to  those  «. 

in   which   the  magistrates  have   a   power  to   hear  and  Justices  of  the 
J  -1  .      ,•  r-r^  ,     »  Borough  of 

determine  the  matter  m  dispute.      [Patteson,  J.  How    Stafford. 

does  this  differ  from  the  case  of  a  poor-rate,  which  the 
justices  have  no  power  to  modify  i     The  4th  section  of 
the  45   Eliz.  c.  ^,  is  analogous  to  the  clause   in   this 
act,  and   it  has  been  held,  that  before  the  magistrates 
issue  a  distress   warrant  for  a  poor-rate,  they  should 
sammoii   the  party.]     Here,  the  commissioners  are  the 
persons  to  redress  all  grievances.     [Paiieson,  J.  In  the 
case  of  a  poor-rate,  the  appeal  is  to  the  quarter  ses- 
sions.]    The  magistrates  have  a  discretion  in  the  case 
of  a  poor-rate.     [Patlesopi,  J.  Not  by  the  words  of  the 
act.]     The  justices  in  this  case  have  no  power  to  relieve. 
For    what  purpose,   therefore,  is  the  summons  to   be 
issued  r     [Patteson,  J.  The  party  mtiy  shew  that   the 
rate  has  not  been  demanded,  or  that  he  has  paid  it  and 
that  it  has  not  been  accounted  for.]     At  all  events  the 
Court  will  discharge  the  rule  without  costs,  as  the  ques- 
tioo  was  doubtful. 

LfOrd  DfiNMAN,  C.  J. — Not  the  slightest  doubt  has 
beeo  raised  in  my  mind  by  the  argument  which  has 
just  been  urged.  The  argument  with  respect  to  the 
occurrence  of  the  word  "  summons"  in  that  clause 
which  provides  that  no  distress  shall  be  unlawful  For 
any  defects  of  form,  has  certainly  been  answered,  but 
it  is  impossible  to  distinguish  this  act  from  the  43  Eliz, 
c  £.  By  that  act  the  rates  are  to  be  made  by  the 
churchwardens  and  overseers,  and  when  made,  the  ma-* 
gistrates  are  to  enforce  the  payment  by  warrant.  The 
same  language  is  held  in  this  act.  The  magistrates 
should  issue  a  summons,  not  by  way  of  eiercisiog  any 


The  Ktiro 
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authority  over  the  rate,  but,  admitting  the  rate  to  be 
valid,  to  call  on  the  party  to  shew  cause  why  his  pro- 
V,  portion  of  it  is  unpaid.     The  appeal  against  a  poor-rate 

^I^rmfh^of^  is  to  the  sessions;  that  against  this  rate  is  to  the  com- 
Staffobd.  missioners.  Why  are  we  not  to  suppose  that  the  legis- 
lature, who  passed  this  local  act  almost  in  the  same  form 
as  the  43  E/iz,,  intended  that  the  mode  of  proceeding 
under  both  should  be  the  same  ?  Supposing  that  the 
magistrates  had  the  power  to  issue  the  warrant  in  the 
manner  prayed,  yet  they  were  perfectly  justified  in  re- 
fusing to  issue  it  without  having  summoned  the  party. 
The  magistrates  have,  in  my  opinion,  done  themselves 
honour  by  limiting  their  jurisdiction.  It  is  a  matter 
of  course  that  magistrates  have  their  costs.  If  these 
persons  had  been  less  impatient,  they  might  have  had 
no  diflScuIty. 

LiTTLEDALE,  J. — I  continue  of  the  same  opinion, 
except  as  to  the  argument  upon  the  occurrence  of  the 
word  "summons" in  the  clause  providing  against  defects 
of  form.  I  cannot  distinguish  this  act  from  the  43 
Eliz,  c.  2,  It  is  reasonable  that  the  magistrates  should 
call  the  party  before  them,  to  ascertain  whether  there 
has  been  any  refusal  to  pay.  That  is  not  saying  that 
the  magistrates  are  to  exercise  any  discretion  as  to  the 
rate. 

Patteson,  J. — It  is  plain  that  the  magistrates  have 
only  power  to  enforce  the  payment  of  the  rale ;  but  the 
words  of  the  act  arc  not  compulsory  on  them  to  issue  a 
warrant  upon  the  information  of  the  collector.  They 
have,  in  my  opinion,  exercised  the  power  entrusted  to 
them  most  properly  and  discreetly. 

Williams,  J. — My  mind  remains  in  the  same  states 
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I  do  not  entertain  any  doubt  on  the  question.     Neither         1835. 
the  language  of  the  particular  clause,  nor  general  duty,      _    ^ 
obliges  the  magistrates  to  issue  a  warrant  in  the  first  v. 

instance.  The  simple  expression  in  the  act  is,  that  "  //  Bormieh  of* 
Aall  be  lawful^  for  the  justices  to  issue  a  warrant  of  Stafford. 
distress.  The  analogy  between  this  and  a  poor-rate  is 
perfect  and  complete.  Rex  v.  Benn  shews  that  it  is  an 
answer  to  an  application  for  a  mandamus  to  justices,  to 
command  them  to  grant  warrants  of  distress  for  non- 
payment of  poor-rates,  that  no  previous  summons  had 
been  issued.  The  magistrates  in  this  case  have,  in  my 
opinion,  acted  legally  and  wisely. 

Rule  discharged  with  costs. 


Anonymous. 
LfJMPBELL,  A.G*  applied   for    a   rule   nisi  for  a  An  overseer  is 
criminal  information  against  an  overseer,  at  the  instance  "^|[^  nrecau^ 
of  the  vestry  of  the  parish,  the  name  of  which  he  sup-  tionary  men- 
pressed,  under  the  following  circumstances.     The  small-  (i,^  snmll-pox 

pox  having  broken  out  in  this  parish,  it  was  resolved  by  ^y  cau«»ng  the 
,  .  poor  to  be 

toe  vestry,  m  order  to  stop  the  progress  of  the  disorder,  vaccinated. 

that  the  poor  should   be  vaccinated,  and  in  that  reso-  {t     ^^^^ 

*^  ^        the  overseer 

lution  the  overseer  concurred.     To  carry  the  resolution  has,  by  the  di- 
into  effect,  a  medical  man  was  employed  to  vaccinate  y^^^^^  agreed 
the  poor  at  the  rate  of  \s.  6d.  each,  with  which  arrange-  that  the  poor 
ment  also  the  overseer  expressed  himself  to  be  perfectly  cinated  at  the 

satisfied.     The  surseon  came  to  the  parish  for  that  pur-  expense  of  the 

**  "^  .  pansh,  and 

pose,  but  the  overseer  refused  to  allow  bun  to  vaccmate  refuses  to  fulfil 

any  of  the  poor  on  the  parish  account.     After  this  the  Jngnt"^'^* 

Court  will  not 
^nt  a  critninal  information  against  him;  although,  in  consequence  of  his  conduct, 
the  infection  of  the  smalUpox  has  spread  and  many  of  the  poor  hnve  died. 


Anomtmous. 
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1835.  infection  spread,  and  a  large  proportion  of  Uie  poor  iu 
the  parish  had  the  disorder.  The  resolution  to  vaccinate 
the  poor  took  place  when  only  one  boy  was  ill  of  tbc 
disorder;  since  then  many  bad  died  of  it,  and  several 
others  had  suffered  very  severely. 

Campbell,  A.  G.,  in  support  of  the  motion.     The  duty 
of  an  overseer  is  to  relieve  the  poor,  and  if  the  overseer 
does  not  furnish  them  with  relief|  he  is  liable  to  be 
called  on  to   answer  for  his  neglect  of  duty.     There 
can  be  no  doubt  that  it  was  the  imperative  duty  of  the 
overseer  to  provide  against  this  malady.     It  is  a  disease 
which,   if  taken  in    its   natural   form,  and   allowed  to 
spread,  is  attended  with  the  most  dreadful  consequences, 
but  which  may  be  guarded  against  by  inoculation  or  vac- 
cination.    The  overseer  was  fully  aware  of  the  probable 
consequences  of  this  dreadful  malady.     If  he  had  allowed 
a  reasonable  sum  to  vaccinate  the  poor,  these  unfor- 
tunate circumstances  would  not  have  happened.     It  was 
a  gross  breach  of  his  duty.    If  the  poor  are  neglected  in 
this  way,  complaints  may  naturally  be  expected  from 
them,  but  they  will  not  complain  if  they  find  that  those 
in  whose  hands  the  constitution  has  placed  the  means  of 
affording  them  relief  and  protection,  exercise  that  power 
to  provide  for  their  wants  and  necessities. 

Lord  Denman,  C.  J. —  These  circumstances  are  ex* 
tremely  unfortunate.  No  doubt  the  overseer  exercised 
a  very  unsound  discretion.  If  he  had  abided  by  the 
opinion  be  had  originally  formed,  and  the  agreement  he 
had  made,  these  consequences  might  have  been  pre- 
vented. But,  before  we  can  grant  a  rule  nisi  for  t 
criminal  information  against  a  public  officer^  we  must 
see  plainly  and  clearly  that  the  duty  which  he  is  charged 
with  neglecting  is  by  law  cast  upon  him.    It  is  true. 
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that  bj  law  an  overseer  must  provide  nece$$arie8  atid 
rtlief  for  the  poor,  but  is  he  bound  to  ivke  precautionary 
maiures  of  this  kind  i  It  is  beyond  question  that,  if  be 
bad  provided  tliem,  the  poor  would  not  have  been  bound 
to  submit  to  any  operations  of  this  sort.  If  the  legal 
duty  of  the  overseer  had  been  clear,  the  unfortunate 
consequences  which  have  followed  the  omission  of  the 
performance  of  that  duty  would  have  shewn  a  case  of 
gross  neglect,  which  would  have  called  for  the  exercise 
of  the  power  of  this  Court :  But  the  first  step  in  the 
case  is  not  made  out  to  my  satisfaction,  and  I  am 
therefore  of  opinion  that  the  rule  must  be  refused. 

Little  DALE,  J. — The  office  of  overseer  is  a  statutory 
office,  and  the  duties  of  an  overseer  are  pointed  out  by 
act  of  parliament.  There  is  no  statute  which  casts  on 
an  overseer  this  duty,  'and  it  does  not  arise  Out  of  the 
nature  of  his  employment.  If  it  did  we  might  inters 
fere.  The  poor  might  refuse  to  run  the  risk  of  any 
operation. 

Pattbson,  J.  and  Williams,  J.  concurred. 

Rule  refused. 


The  King  t;.  The  Archdeacon  of  Litchfield  and 

Coventry. 

JH.  D.  HILL  applied  for  a  mandamus,  to  be  directed  A  rule  for 
to  Archdeacon  Spooner^  commanding  him  to  swear  in  ^^  (i,^  ^^i^, 
Mr.  Gutheridge,  who  had  been  elected  to  the  office  of  ^cftco"  to  ad- 
churchwarden  of  the  parish  of  St.  Martin,  Birmingham,  oath  of  office 

to  a  chttrch- 
wudeo,  is  absolute  In  the  first  instance^  where  there  is  no  rival  candidate,  and  no 
reason  assigned  for  the  refusal  to  administer  the  oath. 


The  King 

V. 
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1835.  Gutheridge  had  been  duly  elected,  and  had  attended 

at  the  proper  time  and  place  to  be  sworn  in,  when  the 
Archdeacon   refused    to  administer  the  oath.       [Lord 
Archdeacon    Denmaii,  C.  J.  Is  there  any  rival  candidate  ?]     It  docs 
LiTCDFiELD    ^^^  appear  that  there  is,  nor  is  it  stated  that  any  reason 
and  ^ag  given  for  the  refusal.     If  there    was  a  rival   can- 

C^OVK1ITR.Y 

didate,  it  was  the  duty  of  the  Archdeacon  to  swear-in 
both  parties,  that  the  right  might  be  contested  else- 
where. [Lord  Defiinan,  C.  J.  What  was  the  ground  of 
refusal  ?]    It  is  not  known. 

The  Court  granted  the  rule  absolute  in  the  first  in- 
stance. 


The  King  v.  The  Justices  of  Middlesex. 

The  Court  will  A  Rule  had  been  obtained,  calling  upon  certain  magis* 
mandamus  to    trates   of  Middlesex  to  shew  cause  why  a    mandamus 

4-?V?f*  "^  should  not  issue  to  them,  commanding  them  to  issue  t 
Middlesex,  7   n  - 

commanding     Warrant  of  distress  upon  the  goods  of  A,  B.  for  a  certain 

them  ^^^^^^  sum  which  had  been  assessed  upon  him  in  and  by  a  rate 
rants  for  levy-  made  for  defraying  the  expenses  of  paving,  &c.  the  pa- 
rates^macPein    "^'^    ^^  ^^'  Martin-in-lhe-Fields,  Westminster.      Upon 

any  district  the  affidavits  it  appeared  that  a  rate  had  been  made  by 
nvithin  the  me-  .  •    •  r  •         o 

tropolis,  but     certain  persons  actmg  as  commissioners  tor  pavings  &c., 

will  leave  the    y^^^  j^^  legality  of  whose  election  was  disputed  by  a  large 

commission-  .  .  . 

ers,  (or  other     body  of  the  inhabitants  of  the  parish  ;  that  several  hun- 

thrcontroro?  ^^^^^  ^f  persons  had  refused  to  pay  the  amount  in  which 
the  (lavements  they  were  assessed ;   and  that  upon  application  to  the 

to  their  reme-    justices  for  distress-warrants  they  refused  to  grant  them; 

dy  by  action 

under  67  Geo.  S,  c.  xxix,  s.  38. 

The  57  Geo.  3,  c.  xxix.  s.  38,  applies  as  well  to  those  districts  within  the  metro* 
polis,  the  paving  commissioners  ot  which  have  already,  by  a  local  act,  a  limited 
power  of  bringing  actions  for  the  recovery  of  rates,  as  to  other  districts. 


\ 
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sajingy  that  they  entertained  doubts  as  to  the  legality  of 
the  rate«  and  thought  that  if  they  issued  the  warrants, 
actions  of  trespass  would  be  brought  against  them.  The 
circumstances  connected  with  the  election  of  the  com- 
missioners were  also  stated  upon  the  affidavits. 


203 

1835. 

The  Kino 

t;. 

Justices  of 

Middlesex. 


Campbell,  A.  G«  and  Piatt,  in  shewing  cause,  denied 
the  validity  of  the  rate,  and  contended  further,  that,  as- 
suming the  rate  to  be  good,  a  mandamus  would  not  lie, 
as  both  by  a  local  act  of  23  Geo.  3,  c.  90(a),  and  the  act 
of  57  Geo.  3,  c.  xxix.  (6),  {Michael  Angela  Taylor* t  act,) 


(a)  Intituled  <*  An  Act  for  bet- 
ter paving,  cleansing,  and  light- 
ing the  Parish  of  St  Martin-in- 
the-Fields,  within  the  Liberty  of 
Westminster,  and  certain  Places 
adjoining  thereto;  and  for  re- 
moWng  and  preventing  Nui- 
sances and  Annoyances  therein.'' 
By  this  act  a  power  to  pave,  &c. 
the  parish,  is  given  to  the  vestry 
and  a  committee  of  the  inhabit- 
ants; the  committee,  and,  in  case 
of  default,  the  vestry,  are  autho- 
rized to  make  rates ;  which  rates 
the  collectors  are,  in  case  of  re- 
fiisal  to  pay  them,  authorized  to 
collect  and  levy,  by  warrant  un- 
der the  bands  and  seals  of  two 
justices  of  Middlesex,  and  by 
distress  and  sale;  and,  by  section 
33y  the  commissioners  are  autho- 
rized, if  they  think  fit,  where  no 
mfficient  dUtrtu  can  he  made,  to 
direct  and  cause  an  action  to  be 
brought  in  any  of  his  majesty's 
Courts  of  record  at  Westminster, 
for  the  recovery  of  any  of  the 
said  rates;  and  upon  proof  of 
the  demand  made,  and  refusal  or 


neglect  of  payment  of  the  rate 
for  the  recovery  whereof  such 
action  shall  be  brought,  the 
commissioners  shall  be  entitled 
to  a  verdict. 

(6)  Intituled  <<  An  Act  for  bet- 
ter paving,  improving,  and  regu- 
lating the  Streets  of  the  Metropo- 
lis, and  removing  and  prevent- 
ing Nuisances  and  Obstructions 
therein.''  By  section  38,  tlie 
commissioners  or  trustees,  or 
other  persons  having  the  control 
of  the  pavements  of  any  parochial 
or  other  district  within  the  juris- 
diction of  that  act,  are  authorized 
at  any  time  thereafter  (if  they 
shall  think  it  expedient),  in  the 
name  of  their  treasurer,  clerk,  or 
collector,  to  bring  or  cause  to  be 
brought  any  action  of  debt,  on 
the  case,  or  other  action,  in  any 
of  his  majesty's  Courts  of  record 
at  Westminster,  or  to  proceed  in, 
any  Court  of  Requests,  or  other 
Court  whatever  (for  the  recovery 
of  debts  above  or  under  five 
pounds),  within  the  jurisdiction 
of  which  the  messuages  or  here- 
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power  ii  given  to  the  commiifioiieri  to  bring  uctiom  at 
law  for  the  recovery  of  those  rates. 

Sir  W.  W.  FolUtt  and  Channell,  cofiUk,  contepded 
that  the  rate  was  good,  and  that  no  action  was  oiaio- 
tainable  for  these  rates,  or,  if  maintainable,  that  it  was 
not  an  efficient  remedy;  that  under  the  local  act  an 
action  was  given  only  where  no  sufficient  diatrtii  could  be 
found,  which  was  not  shewn  to  be  the  cMe  here ;  and 
that  the  more  general  act  could  not  be  considered  ai 
applying  to  districts  where,  by  a  local  act,  a  restricted 
power  of  bringing  actions  had  already  been  given. 


ditaroents  in  respect  whereof 
such  rate  shall  be  made,  or 
wherein  the  person  or  persons, 
or  either  of  them,  against  whom 
such  action  or  other  proceedings 
may  be  brought,  shall  reside, — 
against  executors,  assignees,  she- 
riffo.  Ice,  or  any  other  person  or 
persons  liable  to  pay  money  by 
virtue  of  any  rate  for  the  ex- 
penses of  paving,  &c.  the  streets, 
ftc.  in  any  such  district,  by  vir- 
tue of  any  local  act,  or  by  virtue 
of  this  act,  fcr  the  recovery  of 
the  money  due  from  any  such 
person  or  persons  dying  or  be- 
coming bankrupt,  or  whose  efforts 
may  be  taken  in  execution  or 
othtrwiae,  or  from  any  other  per- 
son or  persons  liable  to  pay  the 
same :  and  that  in  any  sock  ac- 
lioii  or  other  proceedings  it  shall 
.be  sufficient  for  the  plaintitT  or 
c«4iipUinant  to  declare  or  allefe« 
that  the  person  or  persons  ajraisst 
wlKMn  such  actkka.  Ice,  mav  be 
Kr«iiglit«  is  indebied  to  Kim  in 


such  sum  as  shall  appear  to  be 
due  by  or  on  account  of  any  such 
rafej  and  that  it  shall  only  be 
necessary  for  such  plaintiff,  &c 
to  produce  any  such  rate,  and  to 
prove  that  the  person  or  persons 
against  whom  such  action,  Ice. 
shall  be  brought,  or  who  shall  be 
deceased,  or  have  become  bank- 
rupt, or  whiise  effects  have  been 
taken  in  execution  or  otherwise, 
was  or  were  the  person  or  per- 
sons mentioned  in  such  rate,  or 
liable  to  the  payment  thereof  by 
virtue  of  any  local  act,  or  of  this 
act,  to  entitle  such  plaintiff,  &c. 
to  recover  the  whole  sum  for  the 
recovery  whereof  such  action  ftc 
shall  be  brought;  and  that  if 
such  plaintitr  9ec.  shall  recorer 
the  whole  or  any  part  of  the 
sum  claimed,  he  shall  have  foil 
costs ;  and  that  in  any  such  ac- 
tioo  no  essoign,  protection,  or 
wager  of  law,  nor  more  than  one 
imparimce  shall  be  allowed. 
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Lord  DsNiCANy  C.  J.*— It  leeips  to  me  that  this  rule         1886. 
ought  to  be  discharged,  on  this  strict  and  simple  ground,     ^    *, 
hat  there  is  another,  and,  [  think,  a  preferable  and  more  «. 

peedy  remedy.  The  d8th  section  of  Michael  Angela  aIiddlesbx. 
aj^ior*s  act  (57  Geo.  3,  c.  xxix.)  seems  to  be  framed  ex- 
ressly  with  a  view  to  prevent  this  circuitous  proceeding 
y  way  of  mandamus;  in  which  the  party  seeking  to 
iforce  the  rate  first  comes  here  to  apply  for  the  manda- 
lua  ;  which  being  granted  and  issued,  distress-warrants 
'e  made  out  by  the  justices;  then  the  distress  takes 
[ace ;  and  Anally  an  action  is  brought  against  the  ma- 
istratea,  in  which  the  very  same  questions  may  be  raised 
id  decided  as  in  an  action  brought  at  once  against  the 
arty  on  whom  the  rate  is  made.  On  this  short  ground 
lone,  I  think  that  this  rule  must  be  discharged. 

LiTTLRDALE,  J.-^I  entirely  concur.  It  is  suggested 
hat  the  mandamus  would  be  preferable,  because  then  all 
he  money  might  be  raised  at  once.  Certainly,  there 
night  be  four  or  five  hundred  distress-warrants  issued 
U  once^  but  then  there  might  be  as  many  actions  brought 
igainst  the  magistrates.  The  question  may  be  as  well 
tried  by  an  action  against  the  party  rated.  It  is  true 
that  the  action  will  not  lie  on  the  local  act,  because  that 
act  gives  the  action  only  when  no  sufficient  distress  can 
be  found  : — But  there  is  no  such  limitation  in  57  Geo.  3, 
c.xxix  ;  and  upon  that  statute  the  action  may  be  brought. 
I  give  no  opinion  upon  the  other  questions. 

Patteson,  J. — I  entirely  agree  that  the  rule  ought 
to  be  discharged.  The  38tb  section  of  57  Geo.  3, 
c.  xxix.,  enables  the  commissioners  or  trustees,  or  other 
persons  having  the  control  of  the  pavements  of  any  pa- 
rochial or  other  district  within  the  metropolis,  to  bring 
actions  in  any  of  the  superior  Courts  at  Westminster,  or 
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to  institute  proceedings  in  any  Court  of  Requests  in 
certain  cases,  for  the  recovery  of  any  sum  of  money  due 
from  a  person  liable  to  pay  the  same,  for  or  in  respect 
of  any  rate  made  for  the  repair  of  the  pavement,  &c.  of 
the  streets  in  such  district.  Tliis  act  was  passed  subse- 
quently to  23  Geo,  3;  and  I  think  that  the  argument  that 
this  provision  does  not  apply  to  a  case  where  a  limited 
power  of  bringing  actions  was  previously  possessed,  is 
wrong.     I  think  that  it  operates  to  enlarge  the  power. 


Williams,  J. — I  entirely  concur.  It  has  long  been 
a  rule  that  this  Court  will  not  grant  a  mandamus  to 
magistrates,  commanding  them  to  do  a  thing  which  may 
involve  them  in  an  action,  especially  where  another 
remedy  is  open  to  the  party  applying.  I  agree  that  the 
38th  section  of  57  Geo.  3,  authorizes  the  bringing  of  an 
action  in  all  cases,  without  restriction.  In  that  action 
all  proper  questions  are  open  to  the  parties.  We  ought 
not,  if  we  can  avoid  it,  to  put  magistrates  in  the  place  of 
the  parties  to  try  the  action. 

On  the  other  points  it  is  unnecessary,  and  perhaps 
would  be  improper,  to  give  any  opinion. 

Rule  discharged. 


The  King  v.  Siviter. 

A  charter,  UPON  an  appeal  against  a  conviction  of  Samuel  Siviter 
Queen  lliz  ^^^  neglecting  to  perform  statute  duty  on  the  highways 
and  confinned  in  the  parish  of  Kingswinford,  pursuant  to  the  13  Geo.S, 

exempting  the  34  Geo.  3,  44  Geo.  3,  and  54  Geo.  3,  the  court  of  quarter 

tenants  of  cer- 
tain ancient  demesne  lands  from  the  payment  of  road  money  (ckhnagium),  does  not 
operate  to  exempt  them  from  the  perlormance  of  statute  duly  on  the  highways,  pur- 
suant to  13  Geo.  3j  c.  78, 34  Ceo.  3,  c.  64,  44  Geo.  3,  c.  54,  and  64  Ceo.  3,  c.  109. 
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essions  affirmed  the  conviction,  subject  to  tlic  opinion  1835. 
f  ibis  Court  upon  a  case,  which  stated  in  substance  as 
ollows : — The  appellant  claimed  to  be  exempt  from  the 
^rformance  of  statute  duty  on  the  highways,  on  the  SiviTEg 
round  that  he  was  occupier  of  ancient  demesne  lands 
n  Kingswinford,  and  that,  by  charter,  the  tenants  of  de- 
mesne lands  in  that  parish  were  exempted  from  the  pay- 
sent  of  all  highway  rates.  The  charter  was  granted  by 
^aeen  Elizabeth,  in  the  ninth  year  of  her  reign,  and 
iras  confirmed  by  Charles  \,  in  the  fifih  year  of  his 
eign.  The  material  words  in  the  charter  of  Charles 
rere,  as  translated,  thus :  '*  We  do  authorize  and  com- 
nand  you  that  you  suffer  all  and  singular  the  men  and 
eoants  of  the  parishes  of  Kingsw*inford  and  Clent,  and 
r?ery  of  them,  to  be  quit  of  all  payments  of  toll,  slate* 
Doney,  highway- rate,  bridge-money,  pitching -money, 
valking-money,  standing-money,  and  from  the  expenses 
>f  knights.*'  The  word  in  the  original,  which  has  been 
translated  as  '^  highwatf  raie^*  was  **  chimagium'' 

Corbelt,  who  appeared  to  argue  in  support  of  the 
order  of  sessions,  was  stopped  by  the  Court. 

Godson,  contrd,  contended  that  the  performance  of 
the  statute  duty  was  within  the  meaning  of  the  exemp- 
tion of  the  charter,  and  read  the  opinion  of  n  learned 
gentleman  to  that  effect. 

Corbetl  referred  the  Court  to  the  case  of  Brett  v. 
yfhitcliob  (a). 

Lord  Denman,  C.J. — If  a  statute  enacts  that  certain 
persons  shall  either  perform  certain  specified  duties,  or, 

(a)  3  Mod.  96. 
VOL.111.  P 
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in  lieu  thereof,  pay  certain  penalties,  I  do  not  lee  hav 
such  persons  can  be  excused  from  the  perfoniiaiic«  of 
those  duties,  or  from  the  payment  of  those  penalties, 
because  they  were  exempted,  before  the  act  passed,  (rom 
the  performance  of  the  duties. 


LiTTLEDALE,  J.,  Patteson,  J.,  and  Williams,  J., 
concurred. 

Order  of  Sessions  confirmed. 


The  King  v.  Tbe  Inhabitants  of  St.  Gborob, 

Exeter. 


JsU/'c  s  the  ®^  ^^  order  of  two  justices  of  the  peace  for  the  city 
overseers  of  a  and  county  of  the  city  of  Exeter,  Mary  Lee  and  her  fire 
authority, with  children  were  removed  from  the  parish  of  St.  George,  in 
the  assent  of    that  city,  to  the  parish  of  Crediton,  in  the  county  of 

Devon.     Upon  appeal,  the   Exeter  quarter  sessions (fl) 
quashed  the  order,  subject  to  the  following  case : 

The  settlement  of  the  paupers  depends  upon  that  of 
John  Lee,  the  deceased  husband  of  Mary  Lee. 

John  Lee  was  born  in  Crediton,  of  parents  legally  set- 
tled in  that  parish.  When  he  was  about  twelve  years 
old,  an  indenture,  dated  15th  October,  1811,  was  exe* 

timeotexecut-  cuted  by  the  parish  officers  of  Crediton,  for  the  purpose 

ing  the  in- 
denture rcsi- 
dent  che- 

iwt^iT'bunhen  l^'^*-*^^"'-     -At  the  time  of  the  execution  of  this  indenture 

his  father   was  at  sea,   and   his   mother,  having  other 


two  Justices, 
to  bind  ap- 
prentice a 
child  of  pa- 
rents legally 
settled  and 
resident  in 
and  clmrgea- 
ble  to  such 
parish,  al- 
though such 
child  he  at  the 


of  binding  him  apprentice  to  William  Mugjord,  who 
was  his  uncle,  and  resided  in  the  parish  of  St.  Geoi|^, 


upon  the  pa- 
rish. 

So,  although 
the  binding 
\>ei^  to  a 

master  resident  out  of,  nnd   unconnected   with  Uie  parish,  the  master's  consent 
having  been  expressed  hv  his  execution  of  the  indentures. 


(<i)  Mr.  Justice  Coleridge  then  sitting  as  Recorder  of  the  city. 
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diildreii  living  with  her  in  Crediton,  was  in  the  receipt        i835. 

of  relief  from  that  parish.    John  Lee  himself  was  not 

residing  with  her,  but  had  lived  for  a  year  or  more  with 

bit  uncle  (Mugford),  in  the  parish  of  St.  George.    The  ^JJ'^g^JIJo J"^ 

indenture  was  executed  by  the  churchwardens  and  over-      Exetf.r. 

seers  of  Crediton,  at  the  pay-table  of  that  parish,  neither 

Mugfard  nor  Lee  being  present,  nor  the   magistrates 

who   sipied  the  allowance  of  the  indenture.     And  it 

does   not  appear  at  what  time  or  in  what  place  they 

signed  it,  but  it  bears  the  signatures  of  two  magistrates 

of  the  county  of  Devon.     A  counterpart  was  executed 

by  Mug  ford  at  his  house  in  Exeter,  but  Lee  was  not 

present  when  he  executed  it,  and  was  not  a  party  to  it, 

nor  to  the  original  indenture.     He  continued  to  reside 

with  Mugford,  serving  him  in  his  business  of  a  thatcher, 

till  about  a  year  after  he  attained  the  age  of  twenty-one 


The  question  for  the  opinion  of  the  Court  is,  whether 
dns  was  such  a  binding  of  John  Lee^  as  that  the  resi- 
dence and  service  under  it  would  confer  a  settlement, 
he  having  lived  out  of  the  parish  of  Crediton  a  full  year 
before  the  indenture  was  executed. 

Barttow  and  Ikeoit,  in  support  of  the  order  of  ses- 
sions. This  binding  took  place  before  the  passing  of 
M  Creo.  3,  c.  I39i  and  therefore  the  question  as  to  the 
validity  of  the  indenture  depends  upon  43  Eliz.  c.  2. 
The  simple  point  is,  whether  the  mere  fact  of  the  poor 
dnM  being  corporally  out  of  the  parish  at  the  time  of 
the  binding  makes  the  indenture  void.  By  the  6th  sec- 
tioo,  the  parish  officers  are  authorized,  with  the  assent 
of  two  justices,  *^  to  bind  any  such  children  as  aforesaid 
to  be  apprentices  where  they  shall  see  convenient/' 
Upon  reference  to  theirs/  section  it  will  be  found,  that 
bv  '*  such   children  as  aforesaid  ^'   are   intended  *'  the 

p2 
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1835.        childreu  of  all  such  whose  parents  shall  not,  by  the  said 

Jj^ll^^      churchwardens  and  overseers,  or  the  greater  part  of  them, 

V.  be  thought  able  to  keep  or  maintain  them.**    There  is 

S  Gtoscc*  "^''"^^S  *"  ^•^  words  of  this  act  con6uing  the  power  of 
ExiTiR.  the  parish  officers  to  the  case  of  such  children  only  as 
may  happen,  at  the  time  of  ihe  intended  binding,  to  be 
actually  within  the  limits  of  the  parish,  so  as  to  render 
necessary  the  ceremony  of  bringing  the  poor  child  into 
the  parish  at  the  time  of  the  binding.  In  Rex  v.  St. 
Nicholas,  Nottingham  {a),  it  was  held,  that  if  a  poor  boj 
be  bound  apprentice  by  the  parish  officers,  with  the  con- 
sent of  two  justices,  to  a  master  residing  in  a  dijffereM 
parish,  and  all  the  parties  (except  the  apprentice)  siga 
the  indenture,  the  apprentice  will  gaiu  a  settlement  ia 
the  parish  of  the  master,  by  residing  there  forty  days 
under  the  indenture.  This  case,  and  many  observatiooi 
m  the  judgments,  afford  a  strong  argument  against  the 
point  principally  contended  for  by  the  respondents;  and 
t|t  the  same  time  the  case  is  an  express  decision  against 
them  upon  two  other  points,  which^  from  the  statements 
in  the  case,  it  appears  to  be  intended  to  raise,  nanieljt 
that  the  parish  officers  could  not  bind  a  poor  child  ap- 
pi^entice  to  a  master  residing  out  of  the  parish^  and  that 
the  indenture  required  execution  by  the  apprentice. 

CroH^Jer  and  H'.  A/.  Praed,  contra.  The  indenture 
was  void  on  two  grounds :  first,  that  John  Lee  was  not  a 
poor  child  whom  the  parish  officers  had  any  authority  to 
bind ;  and  secondly,  that  Mugford  was  not  a  person  to 
it'AoM  they  could  bind  a  poor  child  apprentice. 

I.  It  api>ears  fnoni  the  first  section  of  43  £/i2.  c.  % 
taken  in  conucctioii  with  sect.  5,  that  parish  officers  were 
authof  iicd  to  Innd  as  apprentices  such  children  only  u 
they  >axrc  aUo  empoweml  to  '^  seTIo  work**    By  sect  1, 
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the  overseers  are  empowered  to  set  to  work  the  children         1835. 

of  parents  unable  to  maintain  them ;  that  is,  such  children      ^*^n^^^ 

1  />  1      •     t  •■•        /•    1    •  .      -"      Tl>«  Kino 

as  by  reason  of  the  mabihty  of  their  parents  to  mamtam  v. 

Ibem,  are  become  a  burthen  upon  the  parish.     If  the  Inhahiianis  of 
child  of  poor  parents  resided  out  of  the  parish  of  his      £xeteb. 
parents,  the  overseers  of  that  parish  had  no  power  to 
bring  him  into  the  parish  by  compulsion,  in  order  to  set 
him  to  work.    At  the  time  of  the  passing  of  the  act  of 
43  Eiiz*  there  was  no  law  of  settlements,  and  the  au- 
thority of  parish  officers  extended  only  to  such  persons 
at  were  in  their  parish,  and  a  burthen  upon  it.     A  poor 
child,  who  at  that  time  resided  away  from  his  family  in 
ttiotfaer  parish,  and  became  chargeable  to  it,  could  not 
be  removed  into  the  parish  in  which  his  family  resided ; 
therefore  in  no  sense  could  he  have  been  considered  as 
a  poor  child  of  the  latter  parish,  and  a  burthen  upon  it. 
Even  to  thb  day,  overseers  are,  in  strictness,  not  bound 
to  relieve  persons  out  of  the  parish,  though  settled  there, 
unless  in  the  case  of  a  suspended  order  of  removal, — 
where  the  liability  arises  out  of  a  special  enactment.     It 
is  true,  that  under  13  &  14  Car.  2,  paupers  settled  in 
one  parish  may  now  be  removed  into  it  from  another 
parish  in  which  they  may  happen  to  be ;  but,  though  on 
the  ground   of  expediency  the   practice   is   commonly 
otherwise,  the  overseers  of  the  parish  in  which  the  pau- 
per has  a  settlement  is  not  bound  to  relieve  until  an 
order  of  removal  has  been  made,  and  either  executed  or 
dttly  suspended.     But,  not  only  must  the  poor  child  be 
within  the  parish,  in  order  to  give  the  overseers  power 
to  set  him  to  work  or  to  bind  him  apprentice,  he  must 
ibo  be  the  child  of  parents  who  are  unable  to  maintain 
bim.     Now,  though  John  Lee's  mother  was,  at  the  time 
of  the  binding,  in  the  receipt  of  relief  from  the  parish 
of  Crediton,  yet  as  he  himself  was  residing  with  his  uncle 
in  another  parish,  and  maintained  by  him,  it  cannot  pro-^ 
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1835.        perly  be  laid  that  bis  parents  were  unable  to  maintain 
Jj^'^^jp'^      bim.     [PatlesoMf  J.  If  a  person  uiaintaiiis  bis  child  bjf 
V,  aaoiher, — as  in  this   case,   by  an   uncle, — there  is  ao 

Inhabiuuus  of  ^^,7,7^  j^  maintain.]     In  order  to  support  the  proposi- 
ExETKs.      tion  of  the  appellants,  it  is  necessary  to  go  the  whole  of 
this  lengthy — that  if  a  poor  person  in  the  receipt  of  relief 
in  and  from  a  parish  in  Devonshire,  had  a  child  living 
with  a  relation  in  Yorkshire,  the  overseers  of  the  parisk 
in  Devonshire  might,  under  43  Elix.,  have  compelled  the  j 
child  to  come  into  their  parish  and  be  set  to  work.    Rei  ;= 
v.  Si,  Nicholas,  NQUinghatn,  has  been  cited  as  beariig  si 
upon  this  first  point,  but  it  does  not  appear  to  be  ii  . 
authority  against  it. 

If  the  Court  should  be  of  opinion,  for  any  of  the  rea- 
sons which  have  been  urged,  that  the  overseers  had  mo  ^ 
authority  to  bifida  under  the  circumstances  of  this  case,  , 
the  result  will  be,  that  the  indenture  must  be  held  voU, 
and  not  voidable  only,  and  consequently  uo  settlemeat  . 
will  have  been  acquired  by  service  and  residence  under  _. 
it.     The  cases  upon  this  point  are,  liex  v.  St.  NicholMf  _ 
Ipswich  (a),  Graj/  v.  Cookson  {b),  Gye  v.  Felton  (c),  Her 
V.  CromJ'ord  (d).    Rex  v.  Ripnn  (e),    jReor  v.  Jniesbjf{f), 
Rex  V.  Stoke  Damarel(g), 

II.  Upon  (his  point,  the  learned  counsel  admitted  that 
Rex  V.  St.  Nicholas,  Noltingham,  was  an  authority  against 
them,  but  endeavoured  to  show  that  the  matter  required 
reconsideration.  [Coleridge,  J.  It  was  my  inteutiou, 
when  the  case  was  before  me  at  the  Exeter  sessions,  not 
to  allow  this  point  to  be  raised  by  the  special  case.  I 
thought  it  not  right  to  re-agitate  a  question  which  bad 
been  decided  many  years  ago,  and  which  I  knew  would 

(a)  Burr.  S.  C.  9 1 ;  ?  Str.  1066.  (^f)  3  Baniw.  &  Alders.  584. 

(6)  16  East,  13.  (g)  1  Maun.   &  Ryl.  468;  7 

(c)  4  Taunt.  876.  Bamw.  &  Cressw.  663;    1  Maon- 

(rf)  8  East,  ?5.  &  R^l.  Mug.  Ca.  155. 
(e)  9  East,  395. 
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aflfect  many  settleiueoU.     I  certainly  inteuded  expressly         i8d5. 

to  refuse  to  reserve  that  point.     PattesoN,  J.  There  is  no     Jr^*"!!^^ 

•^  The  Kino 

doubt  about  iter  v.  Si,  Nicholas,  Noliingham.     It  is  a  v. 

iQUDd  and  reasopable  decision,  which  has  been  acted  ^5t^q^",[^  ^^ 

upon,  wd  has  never  hitherto  been  questioned.]  Exstsb. 

Cur.  adv.  vtdtu 

The  judgment  of  the  Court  was  now  delivered  by 
Lord  D^NM^Ni  C.  J.,  who,  after  stating  the  facts  of 
the  case,  proceeded  as  follows : — One  point  was  made, 
which  however  was  not  intended  to  be  reserved  by  the 
sessions*  naipely,  whether,  before  the  stat.  56  Geo.  3,  c. 
139,  a  child  could  legally  be  bound  by  (he  parish  officers 
to  a  master  not  resident  in  their  parish.  We  have  no 
doubt  on  this  point :  It  is  expressly  decided  by  Rex  v. 
SL  NicMaSt  Noitinghiim,  the  authority  of  which  case 
has  never  hitherto  been  questioned. 

The  point  which  was  intended  to  be  reserved  was, 
whether  the  parish  officers  had  power  under  43  Eliz.  c. 
^  s.  5,  to  bind  out  any  child  not  at  the  time  resident  in 
their  parish.  That  section,  by  the  word  ''  such,''  refers 
to  the  first  section  of  the  same  act,  and  the  first  sec- 
tion has  these  words,  "  the  children  of  all  such  whose 
parents  shall  not,  by  the  churchwardens  and  overseers, 
or  the  greater  part  of  them,  be  thought  able  to  keep  or 
maintain  their  children."  The  words  are  not  grammati- 
csUy  correct,  but  their  meaning  is  obvious.  At  the 
time  of  the  passing  pf  the  statute  of  4^  Eliz.  c.  2,  there 
was  no  law  of  settlement,  nor  could  the  children  of 
paupers,  if  at  a  distance  from  their  parents,  be  sent  home 
by  the  parish  officers.  In  that  state  of  the  law,  the 
provisions  of  the  43  Eliz-  c  2,  s.  5,  could  not  apply  to 
my  children  not  actually  resident  in  the  binding  parish . 
But  since  the  law  of  settlement  has  been  introduced,  all 
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1835.         the  iinemaiicipated  children  of  a  pauper  are  considered 

J^CT"^^       as  part  of  his  family  ;  and  we  think  that  the  parish  offi- 

V.  cers  of  any  parish  where  the  pauper  is  settled  and  resid- 

St.^Geo'rcp'  '"S*  "^"^  unable  to  maintain  his  children,  may  bind  out 
Exeter.  his  child,  with  the  assent  of  two  justices  and  in  the  pro* 
per  form,  w  ithout  the  formality  of  having  that  child,  if 
resident  at  a  distance,  brought  home  to  his  family.  Tlie 
case  of  Rex  v.  Cole-Ortun^a),  would  at  first  sight 
seem  to  lay  down  the  rule^  that  the  statute  of  Elizabeth 
is  to  be  construed  without  any  reference  to  any  subse- 
quent statutes  ;  but  on  consideration  we  do  not  think  that 
any  such  rule  is  there  laid  down :  All  that  is  decided  is; 
that  when  a  child  is  resident  in  a  parish,  and  the  parents 
arc  unable  to  maintain  it,  the  parish  officers  may  bind  oat 
the  child,  though  the  parents  be  not  settled  in  the  parish; 
which  is  quite  consistent  with  their  having  power  to  bind 
out  one  of  a  family  legally  settled  and  resident  in,  and 
chargeable  to  their  parish,  though  the  individual  be  at 
the  moment  resident  elsewhere.  As  to  the  consent  of 
the  child,  it  is  not  requisite  in  the  case  of  a  parish  appreii- 
ticeship ;  and  no  danger  need  be  apprehended  that  a 
child  may  be  taken  from  a  friend  or  relation,  agaill^t 
the  will  of  that  friend  or  relation,  and  against  the  will  of 
his  parents,  and  bound  to  a  stranger;  for  the  whole 
matter  is  under  the  superintendence  of  the  justices,  who 
cannot  be  supposed  likely  to  sanction  such  an  arbitrary 
proceeding. 

Under  these  circumstances  we  arc  of  opinion  that  the 
order  of  sessions  must  be  confirmed. 

Order  of  Sessions  confirmed. 

(a)  1  Darnw.  &  Adol.  Sd. 
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1835. 

GO.  Matthew  Wilson  and  John  Nicholas 
FHURST,  Esqrs.  Justices  for  the  West  Riding 
rkshire. 

iAS,  in  last  Michaelmas  term,  obtained  a  rule  iJr'd.^seut 
I  mandamus  to  M.  Wilson  and  J.  N.Coiihhiirst,  mentofdis- 
istices  8cc.,  commanding  them  to  make  and  issue  fheTncumben" 
rrant  for  levying  upon  the  goods  and  chattels  of  ""<)  his  parish- 
^ammertofi,  esq.  1 81. 4d,,  assessed  upon  him  in  a  ^he  benefit  of 
e  for  the  relief  of  the  poor  for  the  township  of  ^^\  parties, 
J,  in  respect  of  the  tithes  of  that  township.     In  the  tithes  from 
ivits  for  and  against  the  motion,  the  following  ^heincumbent, 

®  '  o  rendenog  a 

•e  stated  : —  certain  rent, 

tes   having   arisen,  and  actions  being  pending  whic^an'd  no 

the   vicar  of  the  parish  of  Liong  Preston  (in  more,  he  re- 

nrish  HelliBeld  is  situated)  and  the  inhabitants  tithe-payers  of 

ur  townships  within  that  parish,  respecting  the  f-^IP®"*^*'* 

the  vicar  to  certain  tithes,  it  was  fmaily  agreed  rated  to  the 

them,  that  one  principal  proprietor  of  each  town-  ^hef  of  the 

r  r      r     r  ^  poor  in  respect 

lid,  as  trustee  for  the  benefit  of  all  parties,  take  of  those  tithes, 
rom  the  vicar  of  the  tithes  within  his  township^  The  want  of 
r  a  certain  rent.     Leases  were  accordingly  pre-  certaint^r  in 

the  SDecinca* 

d  executed  in  June,  I8S5,  and  in  one  of  them,  tion  of  some 
elated  to  the  tithes  of  He»i6eld,)  in  which  a  of  the  propei- 

'^  ty  included  m 

a  poor-rate,  is 
for  refusing  a  mandamus  to  justices  to  issue  warrants  of  distress  for 
i  amount  of  a  particular  absessment.    The  defect  is  ground  of  appeal 

ground  of  discharging  a  rule  nisi  for  a  mandamus  to  justices  to  enforce 

i  w^hich  the  party  rated  has  refused  to  pay,  and  for  which  the  justices 

ed  to  issue  a  warrant  of  distress,  that  since  the  granting  of  the  rule  a  third 

:eDdered  the  amount  of  the  assessment  to  the  overseer. 

(  an  answer  to  such  an  application,  that  at  the  meeting  of  justices  when 

Dt  was  demanded,  the  o\'erseer  came  under  a  promise  to   prove  that 

ition  of  the  party  rated  was  beneficial,  and  failed  to  do  so,  whereupon 

s  decided  against  the  rate, — although  it  was  not  necessary,  in  point  of  law, 

:cupation  should  have  been  beneficial. 

rseer  ought  to  have  sone  again,  and,  after  saying  that  the  occupation  need 

eficial,  have  demaaued  a  warrant. 
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1835.         rent  of  30/.  6s.  Id,  was  reserved^  the  name  of  Mr.  Ham- 
Th   K  fnerton,  who  was  a  principal  proprietor  in  the  township, 

V.  was  inserted   as   the  lessee.     Mr.  Uammerion  at  firit 

and  another  ^^^^^^^  ^^  accept  the  lease,  but  was  afterwards  prevailed 
upon  to  do  so  for  the  general  good  of  the  inbabitanti  of 
Heilifield.  The  expenses  of  the  lease  were  paid  to  Mr* 
Hammerton  by  the  tithe-payers  of  Heilifield.  He  took 
the  lease  without  any  intention  of  making  any  profit, 
and  never  did  make  a  profit;  but,  with  the  assistance 
of  some  of  the  inhabitantSj  arranged  the  mode  in  which 
the  amount  of  the  rent  should  be  apportioned  amongst 
the  proprietors  and  occupiers  of  land  within  the  town* 
ship.  No  more  than  the  amount  then  agreed  upoo 
had  ever  been  demanded  or  received  of  the  several  tithe- 
payers.  Similar  leases  were  executed  in  two  of  the  other 
townships,  in  neither  of  which  have  the  lessees  ever 
been  rated  to  the  relief  of  the  poor  in  respect  of  the 
tithes  so  leased  to  them.  In  April,  1834,  a  rate  of  lOj. 
in  the  1/.,  for  the  relief  of  the  poor  of  the  township  of 
Heilifield,  was  allowed  by  Messrs.  Wilson  and  Couli' 
hurst,  in  which  rate  Mr.  Hammerton  was  assessed  thus: 


Oecupitrs*  Name$, 


Jas.  Hammerton,  Esq. 
Do. 


Owners*  Namet. 


For  property  in  his  ^ 
own  occupation,    ) 

Rev.  liy.  Ketnpson, 
for  tithes  of  Heili- 
field 


\ 


Value. 

£. 

s. 

d. 

85 

16 

7 

22 

0 

0 

RaU. 


3  11   6i 
0  18   4 


Mr.  Hammerton  refused  to  pay  the  rate  for  the  tithes, 
and  he  also  refused  to  pay  a  part  of  the  sum  of  3/.]  U.  6|Jv 
on  the  ground  that  a  part  of  the  property  so  assessed  is 
"property  in  his  own  occupation'^  was  plantation,  and 
not  ratable.  Wilkinson,  the  overseer,  obtained  a  sum- 
mons from  the  said  two  magistrates^  for  Mr.  Hammerton 
to  appear  before  thcui  and  shew  cause  why  he  refused 
to  pay  the  rate.     At  the  time  of  applying  for  this  suoi- 
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nons,  WWdtison  expressly  engaged  to  bring  evidence        1835. 
to  theMT  that  Mr.  Hammerion  received  benefit  from  his     ,p,    ^ 
occupation  of  the  tithes  under  the  lease.     Upon  the  «. 

parties  appearing  before  the  same  justices,  Wilkinson  an^^^^r. 
gave  no  proof  that  Mn  H.*i  occupation  was  beneficial, 
and  Mr.  H.  asserted  that  such  was  not  the  case,  and 
that  be  never  intended  to  or  would  receive  any  pecu- 
niary benefit  from  the  lease,  although  he  believed  that 
it  would  be  in  his  power  to  do  so.  The  magistrates, 
therefore,  decided  that  Mr.  H.  was  not  liable  to  pay  the 
rale  in  respect  of  the  tithes,  because  he  derived  no  be- 
nefit or  profit  from  them,  observing  on  the  fact  of  Wil' 
kin9on*B  having  failed  in  performing  his  promise  of  bring- 
ing evidence  to  the  contrary.  The  overseer  then  de- 
manded a  distress-warrant  for  the  rate  of  16s.  4d.  for  the 
tithes,  which  warrant  the  magistrates  refused  to  grant. 
The  overseer  had  deducted  17s.  8|£/.  from  the  rate,  in 
respect  of  the  plantation,  and  had  received  the  re* 
nainder,  with  the  exception  of  the  18s.  4d.  for  the 
tithes,  from  Mr.  Hammerion.  On  a  former  occasion 
Wilkinton  had  appealed  against  an  order  for  the  allow- 
ance of  the  accounts  of  the  then  churchwardens  and 
overseers  of  Hellifield,  upon  the  ground  (amongst  others) 
that  they  had  neglected  to  obtain  from  Mr.  Hammerion 
an  assessment  made  upon  him  in  respect  of  the  tithes 
of  that  township.  The  court  of  quarter  sessions,  (at 
which  Mr.  WiUon  presided  as  chairman,)  after  hearing 
evidence,  both  for  and  against  the  appeal,  being  satisfied 
that  Mr.  Hammerion  derived  no  beneficial  inieresi  from 
tbose  tithes  as  lessee,  confirmed  the  order. 

Subsequently  to  the  obtaining  the  rule  nisi,  certain 

persons,  deputed  by  the  majority  of  the  inhabitants  of 

Hellifield,  had   offered  to   pay  to   Wilkinson  the  sum 

claimed  from  Mr.  Hammerion  in  respect  of  the  tithes^ 

but  he  refused  to  receive  the  same. 
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1835.  Sir  JV.  fV.  Folktt  and  Milner  shewed  cause.  The  rale 

^^^"^^      is  on  the  face  of  it  bad,  for  not  shewing  distinctly  in  re- 
The  Kino  _    ,  -^m     rr  j     rn 

V.  spect  of  what  property  mr.  Hammerton  was  rated.    Ine 

Wilson       overseers  are  bound  to  give  to  the  parties  rated  reason- 
and  another.  ^  °  "^  , 

First  point :      ^^^^  information  of  the  nature  of  the  properly  in  respect 

Property  rated  of  which  they  are  rated.     In  this  very  case,  the  over- 
not  described  •     ,      .      ,  i*  ■  ■  .  j     •  v 

in  rate.  seer  had  mixed  up  property  not  liable  to  be  rated  with 

property  ratablei  and  afterwards  deducted  it  of  his  own 
authority.  Rex  v.  The  Undertakers  of  the  Jire  and 
Calder  Navigation{a).  The  rate  being  bad,  the  magis- 
trates cannot,  of  course,  be  compelled  to  enforce  the 
payment  of  the  amount  of  the  assessments. 
Second  point :  "^^^  principal  question  is,  whether  Mr.  HammertoH 
Lessee  ot         ^^s  liable  to  be  rated  in  respect  of  the  tithes.     He  took 

tithes,  without  i-       ,      •  •       /.   t      •  i 

benefit,  not       those  tithes  as  a  mere  trustee  for  the  benefit  of  the  inlia- 
ratable.  bitants  of  the  township,  and  lets  them  out  again  at  an 

apportioned  rent,  he  himself  receiving  no  benefit  from 

them*  Mr.  Hammerton  cannot  be  said  to  be  in  the  occu" 

pation  of  the  tithes,  and  therefore  he  is  not  ratable  in 

respect  of  them,     [Fatteson,  J.    Who  then  is  ratable? 

The  vicar  is  not  so,  because  he  has  made  a  lease  of  the 

tithes.]     Mr.  Hammerton,  at  all  events,  is  not  ratable, 

for  he  has  no  beneficial  interest  and  no  occupation.   If 

any  body  is  ratable,  the  parties  to  whom  the  tithes  are 

underleased,  though  there  is  no  regular  underletting,  are 

so.      Mr.  Hammerton  would  probably  bring  an  action 

against  the  justices  if  they  issued  a  warrant. 

Third  point:  This   same   question   had    already  been   before  the 

se^\  n""h^d^     quarter  sessions,  after  an  appeal  against  the  allowance 

held  lessee  not  of  the  accounts  of  churchwardens  and  overseers  of  the 

township,  and  that  Court  decided  that  Mr.  Hammerton 
was  not  ratable  for  these  tithes.  The  overseer  ought  not 
afterwards  to  call  upon  two  of  the  same  justices,  in  direct 

(a)  4  Dow).  8c  Ry\,  2bS;   2  Bamw.  &Cre85w.  713;   2  Dotrl.  & 
%1.  Mag.Ca.  341. 
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opposition  to  the  adjudication  of  the  sessions^  to  issue 

their  warranl.  The  K,no 

Two  of  the  inhabitants  actually  tendered  the  amount  v- 

of  the  rate  to  the  overseer,  who  refused  to  receive  it.  and  another. 
He  ought  to  have  accepted  it.  Rex  v.  Cozens  and  ano*  Fourth  point : 
ther(a),   [Lord  Denmaa,   C.  J.     He  cannot  require  a  ^sg^en[ 

warrant  of  distress,  if  he  can  obtain  payment  of  the  rate  tendered  by 

-  .IT  Others. 

from  any  body.] 

The  litigant  parties  were    Mr.   Wilkinson  and  Mr.  Fifth  point : 

Hammerton.  The  former  went  before  the  justices^  upon 

an  undertaking  that  he  would  prove  that  Mr.  Hammer- 

ion  took  a  beneficial  interest  ynder  the  lease,  but  failed 

to  give  any  evidence  to  that  effect.      He  should,  at 

least*  have  gone  again  to  the  justices,  and  have  said  that 

it  was  immaterial  whether   the   occupation  of   Mr.  II, 

waa  beneficial  or  not,  and  then  have  applied  for  a  war* 

rant. 

Sir  F.  Pollock  and  J.  Z.  Adolphus  contr^.  The  offer  Fourth  point. 
to  pay  the  rate  was  not  until  after  the  granting  of  the 
rule  nisi,  and  was  probably  made  in  consequence  of  it. 
[Lord  Denman,  C.  J.  If  the  overseer  was  put  to  the 
oecesf  ity  of  moving  for  the  rulci  the  subsequent  offer  to 
pay  is  no  reason  for  discharging  it.]  The  offer  by  other 
perioDS  than  Mr.  Hammerton  would  leave  the  question 
unsettled  for  the  future.  It  was  a  mere  attempt  to  get 
rid  of  the  rule,  without  giving  the  applicant  the  advan* 
tage  sought. 

The  sessions  never  decided  that  Mr.  Hammerton  was  Third  point. 
not  ratable.    Their  decision  only  went  to  this, — that  the 
\iability  was  not  so  clear  that  the  overseers  were  bound 
to  make  good  the  amount  in  which  Mr.  H.  was  rated, 
notwithstanding  that  it  had  not  been  collected. 

Then  with  regard  to  the  form  of  the  rate.     The  tithes  First  point. 

(a)  2  Douglas,  436. 
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1835.        are  suflicientljr  described ;  and  it  is  too  much  tOMiy.tliat 

JJ^'^;^'^      because  some  property  contained  in  the  rate  19  impro- 

t;.  perly  described,  therefore  the  whole  rate  is  void, — ^for  to 

Wii-soN       ii^j^j  extent  the  objection  goes.     -Rex  v.  The  Undertaken 
and  nnotber.  •'  ^    ^       ^ 

of  the  Aire  and  Calder  Navigation  does  not  bear  oot 
the  proposition  for  which  it  was  cited.  It  only  decides 
that  it  is  good  ground  of  appeal  against  a  poor  rate, 
that  it  does  not  appear  upon  the  foce  of  it,  in  respect  of 
what  property  the  assessment  is  made  upon  each  indivi- 
dual charged.  There  are  probably  few  rates  which  are 
not  open  to  objections  such  as  these;  and  if  it  were 
held  that  a  rate  was  void  by  reason  of  such  an  infor- 
mality, the  Court  would  be  much  troubled  with  appli- 
cations of  this  sort.  [Lord  Denman,  C.J.  There  is  no 
doubt  that  it  is  a  very  good  ground  of  appeal  that  some 
property  is  badly  described  ;  but  it  is  too  much  to  saj 
that  the  whole  rate  is  therefore  void.  Patteson,  J.  In 
Cortis  V.  The  Kent  Waterworks  Company  {a)^  it  was  held, 
that  the  want  of  sufficient  certainty  in  the  specification 
of  property  rated,  cannot  be  made  a  ground  of  objection 
to  an  action  for  rates,  but  that  the  objection  can  onlij 
be  made  by  way  of  appeal, — for  which  Hutchins  f. 
Chambers  {b)  was  cited.] 

Second  point.        The  tithes  are  ratable  in  the  hands  of  some  party  or 

other.  The  vicar  is  not  liable^  for  he  has  let  them. 
Who  then  is  liable  i  Certainly  the  occupier,  that  is,  Mr. 
Hammerton.  [Pa/Zmow,  J.  Mr. //itrmmer/o// is  certainly 
the  occupier (c).  Lord  Denman,  C.J.  I  believe  we 
have  no  difficulty  upon  that  point.] 

Fifth  point.  The  last  objection  which  has    been    urged    raises  a 

question  of  bona  Jides,  which  the  Court  will  not  pro- 
bably think  it  right  to  try  upon  affidavits.    Besides,  there 

(0)  7  Barnw.  &  Cressw.  814.  (c)    Vide    UnderkUl  r.  £///- 

(6)  1  Burr.  680.  comhe,  M^Cieiand  &Younge,  450. 
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is  u  fallacy  in  identifying  the  person  who  undertook  to 

give  this  evidence,  and  the  rated  inhabitants  at  large.  Th^^ 

V. 

Lord  Den  MAN,  C.  J.— All  the  parties  seem  to  have  andanother. 
thoQght  that  a  beneficial  occupation  was  necessary.  As 
the  parties  met  with  a  distinct  understanding  that  the 
overseers  would  prove  that  Mr.  Hammerion  occupied 
beneficially,  I  think  the  magistrates  were  justified,  upon 
tbeir  foiling  to  do  so,  in  refusing  to  grant  the  warrant. 
The  overseers  should  have  gone  again  to  the  magistrates, 
and  have  stated  that  they  claimed  to  have  a  warrant, 
notwithstanding  that  the  occupation  was  not  shewn  to  be 
beneficial. 

LiTTLBDALE,  J.,  Patteson,  J.,  and  Williams,  J. 
concurred. 

Rule  discharged  without  costs. 


The  Kino  v.  The  Justices  of  Suffolk. 

itOBERT  HEfVES  was  indicted,  at  the  Easter  quar-  Upon  the  trial 

ter  sessions  for  the  county  of  Suffolk,  in  1835,  for  mali-  °^»"  ''^^'^^^' 

•^  \  \  ment  at  the 

ciously  poisoning  some  horses  belonging  to  his  master,  quarter  ses- 

At  the  trial  it  appeared  that  the  prisoner  had  administered  Court  uThe 

to  the  horses  a  root  cut  into  pieces,  called  bank'break,  sole  judge  of 

which  caused  a  slow  inflammation,  of  which  they  died.  (,f  ^^^  entry^f 

The  defence  set  up  by  the  prisoner  was,  that  this  drug  **^l^f"^'*^^- 

was  of  a  stimulating  nature,  and  was  frequently  admi-  therefore/ up- 

nistered  to  horses  to  improve  their  coats,  and  that  he  had  ^^^  *^b*^I| 

jury,  amount- 
ing to  an  acquittal,  the  chairman  directs  a  verdict  of  guilty  to  be  entered,  the 
Caurt  of  K.  B.  will  not  grant  a  mandamus  requiring  the  minute  of  the  verdict 
to  be  altered  according  to  the  fact. 
Hie  only  course  open  to  the  prisoner  is  to  apply  to  the  crown  for  a  pardon. 
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given  the  root  to  the  horses  for  this  purpose,  and  had 

,„.    ,^  not  acted  from  a  malicious  motive.     At  the  conclusion     < 

The  Kino  .  i 

V.  of  the  case,  the  prisoner's  counsel  contended  that  the     j 

Suffolk*      prisoner  was  entitled  to  an  acquittal,  as  there  was  no     , 
proof  that  the  act  was  done  maliciously,  and  he  cited  a     j 
passage  from  3d  ImtUHte{a.)    The  chairman  summed     ' 
up  the  evidence,  and  the  jury  returned  a  verdict  of  ''guilty 
by  mischance."    ^Fliis  verdict  was  entered  by  the  clerk    i 
of  the  peace,  in  the  minute  book  of  the  proceedings  of 
the  sessions.     The  counsel  for  the  prisoner  submitted 
that  this  finding  of  the  jury  was  a  good  special  verdict| 
and   that  the  prisoner  was  upon  that  finding  entitled  to 
an  acquittal.     The  chairman  however  told  the  Jury  that 
he  could  not  receive  this  verdict,  and  that  they  must  find 
in  terms  either  that  the  prisoner  was  guilty  or  not  guilty. 
The  jury  again  retired,  and  after  a  short  time  returned 
and  found  the  prisoner  guilty,  but  recommended  him  to 
mercy.    The  chairman  asked  them  upon  what  grounds 
they  recommended  the  prisoner  to  mercy,  and  they  said 
''  Because  we  think  it  was  not  done  with  any  malicious 
intention,  but  to  better  the  condition  of  the  horses/' 
The  chairman  then  directed  the  clerk  of  the  peace  to 
enter  a  verdict  of  guilty,  which  was  done,  and  the  pri» 
soner  sentenced. 

In  Easter  term,  Bifles  obtained  a  rule,  calling  upon 
the  justices  and  clerk  of  the  peace,  to  shew  cause  why  a 
mandamus  should  not  issue,  commanding  them  to  can- 
cel the  alteration  made  by  the  said  clerk  of  the  peace  in 
the  minute  of  the  verdict,  or  to  alter  the  minutes  of  the 
verdict  so  given,  according  to  the  fact. 

Biggs  Andrews^  and  Sydney  Taylor ^  were  about  to 
shew  cause,  when  they  were  stopped  by  the  Court. 

(a)  If  it  be  done  by  mischance  or  negligence,  it  is  no  felonj,  S 
Inst.  67. 
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LiTTLEDALE,  J. — Was   any  authority  shewn  to  the 

•nrl  when  this  rule  was  obtained?     In  Rex  v.  CV/r-     -^    „ 

The  KrNc 

(a),  the  record  was  brought  into  this  Court  by  writ  v. 

^— ^.  Justices  of 

^^^^-  Suffolk. 

Bjfles,  in  support  of  the  rule.  If  the  record  be  brought 
e  by  writ  of  error,  this  Court  cannot  compel  the 
^ndment.  But  this  Court  has  the  power  to  correct 
practice  of  an  inferior  Court,  where  it  tends  to  injus- 
This  Court  will  interfere  by  mandamus,  where  an 
rior  Court,  in  a  matter  of  practice,  whether  prelimi- 
r,  or  subsequent  to  a  judicial  investigation,  violates 
law.  This  power  follows  from  the  constitution  of 
Court.  If  the  Court  of  Quarter  Sessions  neglect 
^nter  continuances,  this  Court  will  compel  them  to  do 
where  the  justice  of  the  case  requires  it.  In  Hex  v. 
r  Justices  of  the  W.  JR.  of  Yorkshire  (6),  the  sessions 
ing  refused  to  hear  an  appeal,  this  Court  granted  a 
ndamus,  commanding  them  to  enter  continuances  and 
r  the  appeal.  In  that  case  it  was  contended  that  the 
tices  were  the  proper  judges  of  matters  of  practife 
(ing  at  their  sessions,  and  that  their  decision,  unless 
Difestly  wrong,  ought  not  to  be  interfered  with. 
rd  Denmanj  C.  J.  says,  ''  I  have  always  understood 
t  this  Court  will  interfere  to  see  that  no  illegal  practice 
vails  at  the  Court  of  Quarter  Sessions.''  The  verdict 
I  properly  entered,  in  the  first  instance,  by  the  clerk 
the  peace.  That  is  the  only  mode  by  which  a  ver- 
t  can  be  recorded  at  the  time  of  delivery,  as  appears 
m  what  fell  from  Lord  I'enterden,  in  Rex  v.  Carlile ; 
\  the  Court  of  Quarter  Sessions  had  no  right  to  direct 
I  alteration  of  the  minute.  [Palteson^  J.  You  do  not 
niish  us  with  any  instance  of  the  Court  interfering 

(a)  %  Barn.  &  Adol.  971.  (6)  Ante,  ii.  S89. 

^OL.  III.  Q 
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1835.        after  the  record  has  been  made  up.]     There  are  m 
^■^"^J^      cuses   in   which   this   Court  has,  on   error,  refuse 
p.  amend ;  Salter  v.  Slade  {a),  France  v.  Parry  {b\  M 

Justices  of  y  Richardson  (c).  A  writ  of  error  is  the  proper  ren 
where  the  error  is  judicial  and  on  record;  a  mandi 
where  the  error  is,  as  in  this  case^  iu  a  proceeding  u 
terial  or  extra-judicial ;  Com,  Dig,  Mandamus,  (A. 
this  mandamus  is  refused,  the  trial  by  jtiry  in  Cou 
Quarter  Sessions  may  almost  be  dispensed  with.  I 
Court  entertain  a  doubt,  the  mandamus  ought  t 
issued.  {^Patteson,  J.  If  a  man  is  improperly  con^ 
before  a  Court  of  oyer  and  terminer,  the  practice 
apply  to  the  judge.  If  we  were  to  assume  a  jurisd 
in  this  case,  it  would  extend  to  every  Court  in  the 
dom.  We  might  even  interfere  in  a  trial  at  bar,  I 
the  Court  of  Common  Pleas.  In  Rex  v.  Bowmi 
the  mandamus  was  to  make  up  the  record.]  In  J 
The  Justices  of  Wiltshire  (e),  L#ord  EHenhorough 
*^  The  magistrates  certainly  had  a  discretion  to  ex* 
with  respect  to  what  was  reasonable  time  for  givic 
notice  of  appeal,  but  we  have  also  a  kind  of  visita 
jurisdiction  over  them,  in  the  exercise  of  such  d 
tionary  power.  In  the  case  of  an  appeal  respectiii 
settlement  of  a  pauper,  the  Court  of  Quarter  Sei 
give  judgment  for  the  appellants,  but  refuse  to  awai 
costs  of  maintenance ;  a  mandamus  lies  to  comp4 
Court  to  amend  their  judgment,  by  giving  to  the  a 
lants  the  costs  of  maintenance'^  (J'),  The  rule  mi 
the  same  in  criminal  cases.  Suppose  the  jury  to  i 
n  verdict  of  '^  not  guilty,"  and  the  chairman  to  di 

(a)  3  Nov.  &  Mann.  717.  ikes  of  Middlesex ,  ante,  i 

(b)  1  Adol.  &  Ellis,  615.  (e)   10  East,  404. 

(r)  QBingh.  125;  0  Bligli,  70;  (/)  SL   Mary's,   Notlh 

2  Moore  &  Scott,  191.  v.  Kirklingtotiy  '^  Bott,  75( 

((/)  Reported  as  Rex  v.  Jus- 
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fCfdict  of  "  gwiity**  to  be  entered, — surely  this  Court         18S5. 

wottid  interfere.     Here,  there  was  a  mistake  in  practice,       '^-'^v^^ 

subsequent  to  the  judicial  proceeding.     A  jury  may,  in  ^^ 

criininal  as  well  as  in  civil  cases,  insist  on  giving  a  special     Justices  of 
,  .  -  ,      •    .       i.  ^     .^  1  Suffolk. 

verdict,  ftnd  it  was  formerly  their  safer  course,  for  if  they 

gave  a  fake  verdict,  they  were  liable  to  attaint  (a);  Dow- 
man*  a  ca8e(&);  £  Hale's  Pleas  of  the  Cro^ort,  302  \  4  Bla. 
Oom.  560.  The  finding  of  the  jury  in  this  case  was  a 
good  special  verdict.  The  verdict  amounts  to  an  acquit- 
tal, for  the  word  **  guilty''  may  be  rejected  as  a  conclu- 
sion of  law  repugnant  to  the  premises;  BacotCs  Ahr. 
Ferdict,  E.>  Foster  \.Jachion{c\  P riddle  v.  Napper(d); 
mdeed  it  is  not  necessary  to  reject  the  word  '^  guilty/'  for 
that  may  mean  guilty  of  the  trespass. 

LiTTLEDALE,  J.(e). — I  am  of  opinion  that  we  have 
no  power  to  issue  this  mandamus.  The  rule  is  Ibr  a 
ttiandamus  to  caiicel  the  alteration  made  by  the  clerk  of 
Ae  peace,  or  to  iklter  the  minute  of  the  verdict  according 
to  the  fact.  It  may  be  admitted  that  this  Court  has  a 
species  of  superintending  jurisdiction  over  inferior  Courts, 
hot  we  must  see  that  this  jurisdiction  has  before  been 
^tercised  in  the  manner  now  proposed.  It  is  urged  that 
we  interfere  with  the  Court  of  Quarter  Sessions,  and 
AiHge  them  by  mandamus,  in  certain  cases,  to  enter 
Mitinaances  and  hear  an  appeal.  In  those  cases  this 
Cobrt  merely  puts  the  Court  of  Quarter  Sessions  in 
itnihn,  and  obliges  them  to  decide.  In  Rex  v.  Bowmanff), 

(a)  But  noc  if  the  indicted  were  (c)  Hob.  53. 

liMind  goilty,  as  then  he  would  (<0  ^  ^  ^^'  ^®P*  ^* 

Wave  been  convicted  by  24;  1  (e)  Lord  Denman,  C.  J.  had 

UolL  Abr.  280;  nor  npon  n  ver-  left  the  Court  to  sit  as  Speaker 

fet  on  an  appeal  of  felony,  F.  of  the  House  of  Lords. 

H.B.  107,  (L.)  (/)  Vide  ante,  225,  {d). 
{h)  9  Co.  Rep.  12  b. 

9« 
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1835.        this  Court  merely  directed  the  Court  of  Quarter  Sessions 

^^"^^'"^      to  make  up  the  record;  and  that  was  done  after  some 

^  ^  difficulty.     We  haVe  no  authority  to  interfere  with  the 

Justices  of     practice  of  other  Courts  in  this  way.    At  the  assizes, 

disputes  sometimes  arise  as  to  the  mode  of  entenng  the 

verdict.     If  we  interfere  in  this  case,  we  may  as  well 

interfere  with  the  proceedings  at  the  assizes  (a),  or  with 

the  proceedings  of  any  other  Court   in  the  kbgdom. 

Whether  the  verdict  is  entered  properly  or  improperiy, 

is  matter  for  the  consideration  of  the  Court  in  which 

the  trial  takes  place.     The  finding  of  the  jury  might 

perhaps  amount  to  something  to  be  returned^  but  as 

no  instance  has  been  given  of  an  exercise  of  jurisdiction 

in  a  similar  case^  this  rule  shouldy  in  my  opinion,  be 

discharged. 

Patteson,  J. — If  there  had  been  any  authority  for 
this  course  of  proceeding,  we  should  have  been  desirous 
to  proceed  to  ascertain  whether  justice  has  been  done  in 
this  case.  But  as  no  authority  has  been  adduced,  we 
ought  not,  in  my  opinion,  to  interfere.  The  cases  cited, 
in  which  this  Court  has  by  mandamus  compelled  the 
Court  of  Quarter  Sessions  to  enter  continuances  and 
hear  an  appeal,  do  not  resemble  this  case.  The  Court, 
by  ordering  continuances  to  be  entered,  is  only  supplying 
a  defect,  and  the  mandamus  in  such  cases  commands  the 
Court  of  Quarter  Sessions  to  hear  an  appeal.  It  is  ne- 
cessary  that  there  should  be  continuances  entered,  to  give 
the  Court  of  Quarter  Sessions  jurisdiction,  and  for  that 

(a)  As  ihe  judge  of  assize  acts  nisi   prius;  secus  as  to  verdicts 

under  the  authority  of  the  Court  found  before  justices  of  o^er  and 

out  of  which  the  record  issues,  terminer  or  of  gaol-delivery,  who 

the  Courts  above   do  exercise  derive  their  authority  solely  from 

control  over  verdicts  found  at  the  crown. 


The  Kino 
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purpose  they  are  directed  to  be  entered.  So,  if  it  were 
Decessary,  as  in  Rex  v.  Botvman,  that  a  record  should 
be  made  up,  this  Court  would  interfere  by  mandamus,  as  v, 

it  did  in  that  case.     But  I  have  always  understood  that     ^supfolk^ 
this  Court  would  send  a  mandamus  in  general  terms,  and 
would  not  require  the  inferior  Court  to  do  a  specific  act 
in  a  particular  mode.     It  would  be  wrong  to  issue  a 
mandamus   merely  for  the  sake  of  a  return.      If  the 
jury  really  did  mean  that  the  prisoner  should  be  ac- 
quitted, the  proper  course  is  to  apply  to  the  secretary 
of  state. 

Williams,  J. — I  see  no  reason  why  we  should  inter- 
fere by  mandamus.  Where  the  Court  of  Quarter  Ses- 
sions altogether  decline  to  hear  a  matter  which  is  within 
their  jurisdiction,  this  Court  has  the  power  to  issue  a 
mandamus  to  compel  them  to  do  so.  But  we  do  not 
direct  a  mandamus  to  do  a  specific  act.  If  parochial 
ofRcers  refuse  to  make  a  rate,  this  Court  will,  if  neces- 
sary, compel  them  to  make  one,  but  we  do  not  com- 
mand them  to  make  an  equal  rate  {a).  Were  we  to  in^ 
terfere  in  this  case,  we  should  be  doing  that  for  which 
no  precedent  can  be  adduced.  I  cannot  distinguish  this 
from  any  other  point  in  practice. 


Rule  discharged. 


(a)  1  Nol.  P.  L.  62. 
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1835. 

Tbe  King  v.  The  Justices  of  the  Town  and  County  of 

the  Town  of  Nottingham. 

All  business      A  Rule  had  been  obtained,  calling  upon  the  above  jus- 

assessmeiit  "^  ^*^^®  ^^  shew  cause  why  a  mandamus  should  not  issue 
application,"  commanding  them  to  permit  C.  D'A,  S/ielton  to  inspect 
mentoftl^  ^^^  examine,  and  to  have  copies  or  extracts  of,  the 
county  rate,      several  bills,  accounts,  vouchers,  and  papers,  exhibited 

must  be  trans- 

acted  by  the     to  and  allowed  and  passed  by  them  at  the  general  quar- 

•  •  • 

justices  in  j^^.  g^.ggiQj,g  Qf  ^]^Q  peace,  lioldcn  by  adjournment,  in  and 
but  no  rate-  for  the  said  town  and  county,  on  30th  April  last,  and  the 
son  not  being  a  amounts  whereof  were  then  and  there  by  them  directed 
member  of  the  to  be  paid  out  of  the  county-rate  of  and  for  the  said 

Court,  IS  en-  m  %       '  r-itroii 

titled  in  anv  town  and  county.  1  he  affidavits  of  Mr.  oheUon  (an 
way  to  inter-  attorney),  upon  which  this  rule  was  obtained,  stated, 
exercise  of  the  that  he  was  ratable  in  the  parish  of  St.  Mary,  Notting- 

ihe^ustlces^n  '^^"^ »  ^^^^  ^"  ^^'^  April  a  general  quarter  sessions  for 
respect  of  such  Nottingham  was  held,  and  adjourned  to  30th  April; 
&r(.  '       that  public  notice  was  given  that  on  that  day  the  business 

Therefore,     appertaining  to  the  assessment,  application,  and  manage- 
a  rate-payer         *  *^  ^  '    rr  9  o 

present  at  an  ment  of  the  county-rate  would  commence ;  that  at  such 
"i  "^n  "h  Id  T^'  ^djo"'*"®^  sessions,  several  bills  or  accounts  of  charges 
the  purpose  of  and  disbursements  for  business  and  matters  done  and 
account^  &c.    pe^for'^ed,  and  intended  to  be  directed  to  be  paid  out 

to  be  charged    of  the  sums  to  be  received  by  the  overseers  of  the  re- 

upon  the  .  •  ,        •     ^r       •      ,  ,  ^        i 

county  rate,      spective  parishes  in  JNottingham,  as  and  for  the  rate  to 

is  not  entitled   ^,g   assessed    upon    the    inhabitants  of    the   respective 

to  inspection  ,  •  "^ 

of  such  ac-       parishes,  called  the  county-rate  of   Nottingham,  were 

counts,  &c., 

previously  to  their  allowance. 

Although  it  appear  that  such  accounts,  &:c.  were  inspected,  examined,  and  the 
amounts  adjusted  at  a  private  meeting;  of  justices  held  previously  to  such  ad- 
journed sessions,  and  that  at  such  sessions  the  accounts,  &c.  were  allowed,  upon 
the  total  amounts  thereof,  and  the  names  of  the  parties  to  whom  due,  being  openly 
read  in  Court. 

Semble,  that  a  rate-payer  is  entitled  to  inspection  of  such  accounts,  &c.  upon 
application  on  a  day  subsequent  to  the  allowance. 
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uced  by  the  clerk  of  the  peace  and  treasurer  of  the  ^^35^ 

ity  of  the  town,  and  that  it  was  then  publicly  stated  v^n^-^/ 

lim  that  the  several  bills  and  accounts  had  been  pre-  *^  ^  "^^ 

isly   examined,   audited,   and   allowed    at  a  private  Justices  of 

A-  t      1  1    1  1  •  r  \  I  NOTTINQHAM. 

etmg  held  by  the  magistrates  for  that  purpose ;  that 
:h  private  meeting  was  held  on  the  Friday  preceding 
>ril  9th,  and  that  such  bills  were  then  and  there  exa* 
ioed,  &c.;  that  the  deponent,  at  such  adjourned  ses- 
ons,  required  to  be  permitted  to  look  at  and  inspect 
ae  items  of  such  bills,  8cc.,  at  the  same  time  stating  that 
le  claimed  a  right  to  look  at  and  inspect  the  same,  with 
a  view  to  obtain  and  give  information  as  to  the  propriety 
of  the  same  being  allowed  and  paid  out  of  the  county- 
rate  ;  but  that  the  Court  publicly  stated  and  decided 
that  they  would  not  allow  or  permit  of  any  inspection  of 
or  interference  with  any  of  the  said  accounts,  by  any 
person  or  persons  present,  other  than  the  Court,  or  some 
or  one  of  the  members  thereof;  that  the  amount  of  such 
bills,  and  the  names  of  the  persons  to  whom  they  were 
owing,  were  publicly  read,  and  many  of  them  allowed 
without  any  particular  inspection  of  the  items  taking 
place  on  that  occasion ;  that  it  had  been  and  still  con- 
tinued to  be  the  constant  usage  of  the  magistrates  of 
Nottingham,  to  hold  private  meetings  a  short  time  be- 
fore every  general  quarter  sessions,  for  the  purpose  of 
examining  and  inspecting  at  such  meetings  the  items  of 
the  several  bills,  &c.  to  be  charged  upon  and  disbursed 
out  of  the  county-rate;  and  that  at  such  meetings  the 
said  bills  were  examined  and  inspected,  and  the  respec- 
tive total  amounts  adjusted  and  finally  settled;    that  de- 
ponent's attention  had  for  many  years  been  called  to  the 
disbursements  and  payments  made  out  of  the  county- 
ntte,  and  that  if  he  were  permitted  to  examine  and  in- 
spect, and  have  copies  and  extracts  of  the  several  bills, 
>       kc.,  produced  at  the  said  adjourned  sessions,  and  allowed 
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and  directed  to  be  paid  out  of  the  county-rate,  he  should 
be  able  satisfactorily  to  make  it  appear,  that  many  sums 
V.  of  money,  to  a  large  amount,  have  been  illegally  and  im- 

wIkcVam.  properly  charged  upon  the  county-rale. 

Campbell,  A.  G.  and  Amos,  now  shewed  cause.  This 
application  is  grounded  on  a  misapprehension  of  the  act 
of  4  &  5  TT.  4,  c.  48.  That  act  is  declaratory,  and  does 
not,  in  the  slightest  degree,  alter  the  jurisdiction  or  the 
power  of  the  justices.  Before  the  passing  of  this  act, 
bills  were  to  be  allowed  by  I  he  justices;  and  by  this  act 
it  is  enacted,  that  all  business  relating  to  the  assessment 
and  application  of  the  county-rate  shall  be  transacted 
in  open  court.  It  does  not  follow  from  this  enactment, 
that  every  stranger  or  even  every  rate-payer,  is  to  have 
a  right  to  inspect  the  bills  and  accounts,  and  enter  into  a 
discussion  as  to  the  propriety  of  allowing  them.  Such 
discussion  was  the  object  which  the  party  had  in  view 
when  he  required  the  inspection  of  the  bills,  &c.  Mr. 
Shelton  did  not  apply  for  an  inspection  of  the  orders 
after  the  allowance* 

G.  T,  White  contid.  Before  the  passing  of  this  sta- 
tute it  was  held,  in  Rex  v.  Justices  of  Leicester  (a),  that 
a  mandamus  lies  to  the  justices  and  the  clerk  of  the 
peace  of  a  borough,  to  permit  the  attorney  for  and  on 
behalf  of  persons  contributing  to  the  county-rate,  "  to 
inspect  and  take  copies  of  the  last  two  rates  made  for 
the  borough,  and  all  orders  made  for  the  expenditure  of 
the  same,  and  the  several  orders  of  sessions  made  there- 
on, and  all  other  proceedings  and  documents  relating 
thereto."  The  application  in  that  case  was  very  similar 
to  the  present.    Afterwards,  the  act  of  4  &  5  fF.  4,  c.  48, 

(a)  7  Dowl.  &  %!.  3t0;  3  Dowl.  &  It^l.  Mag.  Ca.  433. 
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passed.     That  act,  after  reciting  that  doubts  bad  arisen        1835. 

K'hetber  it  was  requisite  tbat  the  business  relating  to  the     j!^^^^*^^ 

...  ,  -   ,  The  King 

issessment,  applicationi  and  management  of  the  county-  ,;. 

ate,  should  be  transacted  by  the  justices  publicly  and     Justices  of 

•^  .  NOTTINOUAM. 

n  open  court,  at  their  general  or  quarter  sessions,  or  any 
idjournment  thereof,  and  that  a  practice  had  in  many 
counties  prevailed  oj  transacting  such  business  in  private, 
thick  had  been  found  inexpedient, — for  the  removal  of 
such  doubts,  and  tlie  prevention  of  such  practice  for  the 
future, — declared  and  enacted|  that,  thereafter,  all  busi- 
less  pertaining  to  the  assessment,  application,  or  ma- 
iiagement  of  the  county-rate,  or  to  any  matter  in  respect 
thereof  the  county-rate  is  chargeable,  ^'hich  the  justices 
ire  authorized  and  directed  to  do  and  transact  at  the 
general  or  quarter  sessions,  or  at  any  adjournment  there- 
of, shall  be  done  and  transacted  publicly  and  in  open 
:ourt,  at  such  general  or  quarter  sessions,  or  adjournment 
thereof,  and  not  otherwise.  Here,  the  business  was  in 
fact  transacted  at  the  private  meeting,  in  accordance  with 
the  former  practice  of  these  justices,  though  the  formal 
allowance  took  place  in  open  court.  The  object  of  this 
act  will  be  defeated  if  such  an  evasion  of  its  provisions 
be  allowed.  That  object  was,  it  is  submitted,  that  all 
rate-payers  should  be  permitted  to  inspect  the  accounts 
of  the  expenditure,  and  to  discuss  each  item,  if  they 
thought  proper,  in  court.  It  is  not,  however,  necessary 
to  go  this  length  for  the  purposes  of  the  present  appli- 
ution. 

Lord  Denman,  C.J. — It  appears  to  me  that  this 
rule  must  be  discharged.     The  party  wishes  to  inspect 
and  examine,  and  to  have  copies  or  extracts  of  the  seve- 
ral bills  and  accounts  allowed  by  the  justices,  and  the 
amounts  whereof  were  ordered  by  them  to  be  paid  out 
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1835.  of  the  county-rate.     It  does  not  appear  that  he  might 

'^^^'^  not  have  had  all  that  he  asks.     Perhaps,  if  he  had  applied 

^  after  the  allowance,  he  might  have  been  permitted  to 

Justices  of  have  such  inspection,  &c.     At  the  time,  however,  when 

NoTTISQHAV 

the  application  was  made,  the  Court  were  right  in  re- 
fusing to  grant  that  which  was  demanded.  Supposing, 
therefore,  that  Rex  v.  The  Justices  of  Leicestershire  be 
good  law,  I  still  think  that  this  rule  cannot  be  made 
absolute. 

LiTTLEDALB,  J. — The  application  should  have  been 
made  after  the  business  was  completed, — as  upon  some 
subsequent  day. 

Patteson,  J. — If  we  make  this  rule  absolute,  we 
should  make  all  the  rate-payers  of  the  county  auditors, 
as  well  as  the  justices.  The  act  only  means  that  what 
the  justices  do  shall  be  done  by  them  in  public. 

Williams,  J. — I  am  of  the  same  opinion.  It  was 
not  intended  that  the  rate-payers  should  have  a  right  to 
interfere.  That  would  be  destroying  the  jurisdiction  of 
the  justices.  This  application  goes  too  far,  and  is  pre- 
mature. 

Rule  discharged. 
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1885. 

Rex  v.  John  Wilson. 

)N  VICTION  by  two  justices  of  the  peace,  for  a  A  conviction 
ible  detainer.     The  returo  to  a  certiorari  issued  to  dJtainCTtSder 
justices  set  out  tfae  couvictioD,  (which  see  anie,  ii.  8  H.  6,  c.  9, 

oj  -  !•     ^*       •     ^t'  \        1    1       roust  shew  an 

84,  upon  a  former  application  in  this  case ;)  and  also  unlawful  entry 

nquisition  by  twelve  good  and  lawful  men  before  the  ^  ^f !^  ^  ^ 

.  forcible  de- 

e  justices  and  another,  who  say  that  the  said  J.  W.^  tainer. 
the  said  messuage  whereof  B.  and  S.  were  lawfully  .  ^"^  ^^^^ 

^  ^  "^   fore  a  convic- 

pcaceably  seised  in  fee,  unlawfully  did  enter,  and  the  tion  for  a  for- 
B.  and  5.,  of  and  frooi  the  said  messuage  aforesaid,  ^^^^h  stat^T'^' 
iwfuily  ejected*  expelled,  and  removed,  and  the  said  an  information 
suage  from  the  said  B.  and  «S'.  unlawfully  with  strong  of  an  unlawful 
i  and  armed  power  did  hold  and  from  them  detain.  Si®^.V?"  ?°^ 

....  -         .    forcible  de- 

the  inquisition  was  indorsed  a  memorandum  of  resti-  tainer,  but  in 
>ii  made  by  the  same  three  justices,  to  Batt9  and  J[^^^  rofew  *" 

es.  to  convict 

solely  upon 
their  own  view 

i.  J9.  Hill  now  moved  to  quash  the  conviction.     He  of  the  forcible 
tended  that  the  conviction  was  bad,  by  reason  of  the  ^ad.      * 
snce  of  any  adjudication  by  the  magistrates,  that  the     <^ustices 

^      '^  1  cannot  con- 

y  of  the  defendant  had  been,  unlawful  as  well  as  the  vict  of  a  for- 
iiner  forcible ;  and  he  relied  upon  Rex  v.  Oakley  {a),    f'^  ^^^^^^ 

own  view  of 
ir  W.  W,  Follelt,  in  support  of  the  conviction,  re-  without  e°i-' 

sd  to  the  statutes  5  Hie*  ^  c  8,  15  Itic.  2,  c.  2,  and  dence  that  the 
I        ^        ^  ,  1111  •  entry  was  un- 

^en.  o,  c.  9 ;  and  contended  that  the  magistrates  were  lawful. 

cowered  to  convict  upon  their  own  view  of  a  forcible 

iner^  without  any  evidence  of  the  character  of  the 

y.     He  contended  that  the  decision  on  the  general 

It  in  Rex  v.  Oakley  did  not  apply,  as  in  this  case  the 

>rmatiou  states  an  unli^wful  eutry>  and. that  the^obser- 

ion  of  Patteson,  J.  in  that  case,  by  which  he  supposed 

(a)  Ante,  i.  41;  4  Bamw.  &  Adol.  307. 
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1835.  that  learned  judge  to  have  sanctioned  the  precedent  m 

/J^*^^"^  Rex  V.  Elw€ll{a),  was  in  favour  of  the  present  convic- 

v.  tion,  which  closely  followed   that  precedent.     [Patte- 

iLsoN.  ^^^^  j^  I  j'j  ^^^  mean  to  say  that  the  precedent  in  Lord 

Rai/mond  is  good.  Magistrates  cannot,  upon  their  own 
view  of  the  detainer,  know  any  of  the  circumstances  of 
the  entry.]  It  is  sufficient,  to  bring  a  party  within  the 
act,  that  the  magistrates  see  him  detaining  the  land  by 
force,  for  the  statute  says  nothing  of  an  unlawful  entrtj, 
[Paiteson,  J.  Then  the  act  is  one  for  the  benefit  of  tres- 
passers. It  is  impossible  to  say  that  I  am  not  to  detam 
my  property  by  force,  against  a  person  attempting  to  take 
it  from  me.]  The  paramount  object  of  the  statute  was 
to  prevent  breaches  of  the  peace.  [Lord  Denmafty  C  J. 
It  appears  to  be  a  violent  outrage  of  common  sense  to 
say  that  the  magistrates  are  to  act  upon  the  mere  view 
of  a  forcible  detainer.]  Regina  v.  Layton  (6)»  Hawkins 
P.  C,  Book  1 ,  c.  28. 

Lord  Denman,  C.  J. — That  case  of  Regina  v.  Lay- 
ton  is  very  singular.  The  Court  took  time  to  consider 
of  their  decision,  as  it  would  seem  by  the  report,  but 
their  ultimate  determination  is  not  stated. 

Cur.  adv,  vitlt. 

On  a  subsequent  day  the  judgment  of  the  Court  was 
delivered  by 

Lord  Denman,  C.  J.,  who,  after  reading  the  convio 
tion,  inquisition,  and  indorsement  thereon,  proceeded  as 
follows : — 

This  conviction  has  been  questioned  before  us  on  the 

(«)  2  Ld.  Rajni.  1514;  3  Ld.  Ra^m.  360. 
(6)  1  Salk.  156,  ^63, 540. 


The  King 
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iind  that  no  unlawful  entry  is  averred  even  in  the  in- 
nation,  or  proved  by  evidence,  or  adjudged  by  the 
ices;  and  we  are  of  opinion  that  the  conviction  is  v. 

for  these  reasons,  perhaps  for  some  others  also.  Wilson. 

lie  justices  have  proceeded  on  the  statute  8  Hen.  6, 
>wing  up  two  statutes  of  Ric.  2,  the  object  of  which, 
)rding  to  Hawkins,  is  to  prevent  breaches  of  the  peace 
iMirties  forcibly  asserting  their  own  rights.  The  ear- 
t  statute  merely  prohibits  the  offence  of  forcible  entry, 
pain  of  imprisonment;  the  second  gives  summary 
'er  to  the  justices ;  the  third  extends  the  remedy  to 
!S  where  the  entry  may  have  been  peaceable,  but  is 
>wed  up  by  vl  forcible  detainer. 
1  the  case  of  Rex  v.  Oakley  {a),  we  had  to  consider  of 
eviction  precisely  similar  to  the  present,  except  that 
either  averred  an  unlawful  entry  nor  an  unlawful  ex- 
ion, — the  present  conviction  alleging  the  latter  only : 
all  agreed  {Parke,  J.  indeed  not  without  some  hesL- 
>n)  that  though  by  the  third  statute  above  mentioned, 
original  entry  need  not  be  forcible,  it  must  have  been 
izpful,  to  give  the  magistrates  jurisdiction.  We  see 
reason  now  for  entertaining  a  different  opinion,  for 
Twise  the  manifest  consequence  would  be,  that  a 
y  seised  in  fee,  and  unlawfully  dispossessed,  who 
Lild  afterwards  peaceably  recover  his  possession  and 
ntain  it  by  force,  might  be  ejected,  fined,  and  iropri- 
ed  by  two  justices;  but  the  statute  will  not  be  found 
Dvest  them  with  such  a  power.  The  5  Ric.  2,  is  in 
ie  terms : — ''  The  king  defendeth  that  none  from 
ceforth  make  any  entry  into  any  lands  and  tenements 

in  case  where  entry  is  given  by  the  law ;  and  in  such 
e  not  with  strong  hand,  8cc. ;  and  if  any  man  from 
iceforth  do  to  the  contrary,  and  be  thereof  lawfully 
met,  he  shall  be  punished,  8cc."    The  15  Ric.  2, 

(a)  Stq>rd,  333  (0). 
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1835.         requires  that  the  former  statute  be  carried  into  effect; 
^^^^"^^       and  further,  that  at  all  times  when  such  forcible  entry 
9.  shall  be  made,  and  complaint  thereof  come  to  the  jus- 

Wilson.  jj^,gg  Qf  ^jjg  peace,  they  shall  go  to  the  place  and  commit 
the  offender  to  prison.  Hie  statute  of  Hen.  6  gives  the 
like  remedy  in  the  case  there  described.  The  foundation 
of  the  proceeding,  then,  is  not  the  complaint^  but  the 
fact^ — a  fact  which,  we  think,  should  be  proved  to  the 
satisfaction  of  those  who  are  to  exercise  the  po¥^er,  and 
shooM  appear  on  the  face  of  the  conviction. 

In  what  I  atn  reported  to  hnve  said  in  Rex  v.  Oakley^ 
it  appears  that  1  thought  that  the  jtistices  had  there  ad- 
judged the  keeping  out  to  be  nnlawful,  and  that  I  held 
the  adjudication  bad  for  want  of  specifymg  the  facts  from 
which  its  unlawfulness  was  inferred.  Speaking  for  my- 
self, I  think  that  holding  correct,  though  not  necessary 
for  deciding  that  case  or  the  present.  For,  in  the  con- 
viction l)efore  us,  the  party  interested  is  said  to  have 
complained  (not  even  upon  oath)  that  he  was  expelled, 
but  the  justices  heard  no  evidence,  and  came  to  no  other 
decision  on  the  foct  than  this, — that  tinding  and  seeing 
the  defendant  unlawfully  with  strong  hand  and  armed 
force  holding  possession,  it  is  considered  that  J.  JV.  of 
the  detaining  aforesaid  with  strong  hand,  by  our  own 
proper  view  is  convicted ;  he  is  then  sentenced  to  fine 
and  imprisonment. 

Now  it  is  plain  that  the  view  of  the  justices,  though 
it  might  embrace  n  forcible  detainer,  could  give  them  no 
information  as  to  its  unlaw fnlness.  The  fact,  of  which 
they  are  eye-witnesses,  is  in  its  own  nature  indifferent, 
as  the  rightful  owner  in  peaceable  possession  may  be 
seen  defending  his  possession  by  force,  and  would  be 
justified  in  so  doing.  If  the  possession  so  defended  were 
an  unlawful  possession,  that  should  be  proved  to  the 
justices  and  adjudged  by  ihem^ 
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A  aubftf—tiiil  doubt  of  the  goodness  of  the  conviction, 
ites  here  from  its  not  shewing  that  the  party  was  sum- 
oned  or  had  the  opportunity  of  defending  himself 
Ijainst  the  ex  parte  charge.  Hawkins  lays  it  down  that 
lis  is  necessary  with  reference  to  another  provision  of 
Hen,  6 :  '^  As  the  justice  is  bound  to  stay  the  award 
S  restitution,  upon  the  d^ndant  s  tenderii^  a  traverse 
if  the  force,  so  it  bath  also  been  said  that  he  ought  not 
.0  make  such  an  award  in  any  case  in  the  defendant's 
absence,  without  calling  bini  to  answer  for  himself;  for 
it  i$  implied  by  natural  justice  in  the  constitution  of  all 
laws,  that  no  one  ought  to  suffer  any  prejudice  thereby, 
without  having  first  an  opportunity  of  defending  him- 
self." For  this  he  quotes  Savill,  68,  where  fVraj/,  C.  J., 
speaking  of  his  own  practice  under  8  Hen.  6,  said  that 
he  aever  useth  to  grant  restitution  without  hearing  the 
psrty  indicted.  Hmokitu  cites  also  Aieyn,  78,  where 
Roll,  C.  J.  agreed  that  one  may  be  indicted  for  not 
taking  the  oath  of  headborough  when  duly  appointed ; 
but  then  he  ought  to  be  warned  to  appear  before  a  jus- 
tice of  the  peace,  there  to  take  his  oath :  and  for  want 
of  that,  and  for  another  objection,  the  indictment  was 
flashed. 

My  brother  Parke  observed  in  Rex  v.  Oakley,  that 
wben  a  complaiut  is  made,  the  party  has  the  opportunity 
of  traversing  the  facts,  and  roust  be  taken  to  admit  them 
if  he  omit  to  do  so.  But  in  the  present  case,  if  not  in 
®very  similar  case,  the  party  had  no  such  opportunity,  not 
having  been  present  when  the  complaint  was  made.  He 
Could  not  then  traverse  the  complaint,  nor  could  he  con- 
front the  witnesses,  for  none  were  examined,  nor  was  he 
aummoned.  Every  thing  is  done  behind  his  back  till  he 
is  found  and  seen  detaining  the  possession,  whereupon 
he  is  arrested  and  imprisoned.  When  the  inquisition  is 
thereupon  founds  that  may  indeed  be  traversed  by  the 
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1835.        party ;  and,  according  to  C.  J.  Wray,  he  must  be  som- 
2^^^      moned  before  the  award  of  restitution.     The  disadvan- 
V,  tage  under  which  he  will  dispute  the  facts,  if  already 

thrown  into  prison,  need  not  be  dwelt  upon ;  and  there 
seems  no  stronger  reason  for  summoning  him  in  the  last 
stage  to  defend  his  property  than  in  the  first,  when  be 
may  be  deprived  of  his  liberty  andjified.  This  objectioD, 
however,  is  not  among  the  points  set  down  for  argument, 
nor  one  of  those  on  which  the  judgment  of  the  Court 
is  founded. 

The  precedents  and  authorities  were  supposed  to  sane- 
tion  the  present  conviction,  but  they  are  very  scanty; 
and,  indeed.  Lay  ton*  8  case  may  almost  be  said  to  stand 
alone. 

That  was  a  conviction  by  the  Lord  Mayor,  for  a 
forcible  detainer  after  a  forcible  entry  of  the  Fleet 
Prison;  by  which  Lay  ton  was  fined  100/.,  and  imprisoned 
quousque.  One  objection  was,  that  it  did  not  negative 
three  years*  peaceable  possession  ;  but  this  was  held  un« 
necessary,  because  that  is  matter  of  defence  given  by  a 
proviso. 

The  Court  also  said,  that  *'  the  conviction  was  travers* 
able  because  the  party  is  to  be  imprisoned ;"  but  this  is 
no  authority  for  asserting  that  a  complaint  alone  is  suffi- 
cient to  warrant  a  conviction ;  and  if  it  were,  it  would 
only  prove  the  conviction  bad  for  want  of  summoning 
the  party  to  answer  such  complaint.  With  regard  to  the 
particular  point  raised  herein,  on  which  we  decided  lies 
v.  Oakley  (a),  viz.  the  want  of  averring  that  the  defend- 
ant*s  entry  was  either  forcible  or  illegal,  no  judgment 
was  given.  Sir  James  Montagu  took  exception  that  the 
complaint  was  of  a  forcible  entry  and  detainer,  but  here 
is  no  forcible  entry  at  all;   and  a  man's  house  is  his 

(a)  Ante^  vol.  i.  41;  5.  C.  4  Bam.  &  Adol.  307;  ante,  933. 
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vrhich  it  is  lawful  for  him  to  defend  with  force.         1835. 
Iv.  vuh.    Thus  far  the  report.     Mr.  Dealtry  has 
:be  warrant  for'Layion^s  committal  to  Newgate, 

dale  March  27,  1705.  The  objection  we  are  Wilson. 
Dsidering  certainly  appears  upon  the  face  of  it, 
St  have  been  overruled  by  the  great  authority  of 
'  this  Court  ultimately  committed  Layton  by  vir- 
it.  This  fact,  however,  is  not  certain  nor  very 
le;  for  the  commitment  just  referred  to  is  un- 
lly  imperfect,  being  for  an  indefinite  period,  and 

being  imposed.  But  we  have  been  furnished 
e  same  quarter  with  a  second  commitment  dated 

later,  and  executed  in  all  probability  when  the 
of  the  first  were  discovered.  In  this  the  Lord 
says  he  has  fined  the  parties  100/.  each,  but  the 
of  which,  on  his  own  view,  he  convicts  them,  is 
riot  and  forcible  detainer.  This  is  manifestly  the 
ion  reported  by  Salkeld(^a),  on  which  the  Court 
ne  to  consider.     But  the  records  of  this  Court 

shew,  that  Layton  and  the  others  were  ordered 

bail  to  answer  to  an  indictment  preferred  against 
t  the  Old  Bailey  sessions  on  the  18th  April,  1705, 
ot  and  assault  in  the  Fleet.  It  does  not  appear 
ey  found  bail;  and  in  Easter  term  of  the  same 
ey  were  committed  to  the  Marshal.  As  we  find 
her  record  of  these  proceedings  they  probably 
ot  pressed  to  a  legal  decision ;  and  it  remains  at 
3ubtful  whether  the  imprisonment  was  upon  the 
ry  conviction  or  for  want  of  bail.  Layton  had 
arden  of  the  Fleet,  and  forfeited  the  office  in  1699* 
dgment  which  was  affirmed  in  parliament  in  1704. 
1  the  office  again  granted  to  him  in  January,  1707- 

altogether,  these  circumstances  wear  the  appear- 
r  a  compromise. 

(a)  1  Solk.  353. 
.  III.  R 
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1835.  In  Rex  V.  EIweU(a),  a  conviction  very  like  the  preieiil 

was  brought  before  the  Court  and  quashed*     The  objec- 

V.  tion  was,  that  imprisonment  was  ^awarded  till  fine  paid| 

Wilson.       j^^^j  ^j^^^  ^^  gj^^  ^^  g^^^ 

The  form  of  that  conviction  is  copied  into  Bifm's  Jsf* 
tice  from  the  third  volume  of  Lord  Raymond,  and  wis 
contrasted  by  my  brother  Paiieson,  in  Rea  v.  Oakkff 
with  that  which  was  there  held  bad  on  another  gromiL 
It  was  thence  inferred  that  he  approved  of  the  fona  ia 
Rex  v.  JElwell  in  every  other  particular,  but  surely  bo 
mode  of  arguing  can  be  less  just.  One  fiital  objectioi 
is  sufficient  in  each  of  these  cases,  and  in  deciding  Ba 
V.  ElweUj  it  was  not  necessary  to  enter  into  that  now 
before  us. 

The  fact  appears  to  be,  that  summary  convictiou  ob 
these  statutes  were  at  all  times  of  race  occurrence,  mi 
that  parties  were  in  the  habit  of  proceeding  to  obtiis 
restitution  by  the  safer  course  of  indictment.  But  tu 
greater  precision  was  required  in  the  form  of  this  indielp 
ment  than  is  found  in  this  summary  conviction.  Sss 
Fitzwilliam^s  case  (A),  and  many  other  cases  collected  ii 
Vin.  Abr.  tit.  ''  Forcible  Entry"  (c),  and  in  I  Hant 
PL  Cr.  p.  495. 

Upon  the  whole  we  think  the  conviction  bad  for  tbeie 
reasons,  and  it  follows  that  the  inquisition  founded  opop 
[t  must  also  be  quashed. 

Conviction  and  inquisition  quashed. 

(a)  S  Ld.  Raym.  1514.  Jac.  19. 

(6)  Cro.  Eliz.  915,  and  Cro.  (c)  13  Vin.  Abr.  379,  lie. 
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1885. 

The  Kino  v.  The  Inhabitants  of  St.  Maby, 

Leicester. 

PON  an  appeal  against  an  order  of  justices  for  the  Aprimftfacle 
ttoval  of  John  Cuthbert,  bis   wife  and  family,  from  ^'l^nt^'by^tti!" 
epstone,  I^eicestersbire,  to  Saint  Mary,  in  the  borough  ^^^^^  of  the 
Leicester,  the  sessions  confirmed  the  order,  subject  to  of  the  pauper, 
opinion  of  this  Court  on  the  following  case :  *"*>  l^  an- 

■^  **  .  swered  by  proof 

rhe  respondents  proved  that  Cuthbert  was  bom  m  the  of  the  maiden 
>ellant  parish.  This  was  met  by  the  appellanU  proving  h^i^mother^^ 
t  Cuthbert*s  mother,  before  her  marriage,  acquired  a  without  shew- 
dement  by  hiring  and  service  in  St.  Martin's,  Leices-*  fafhcAad^o 

The  sessions  confirmed  the  order,  on  the  ground  settlement. 
t  no  evidence  had  been  offered  to  shew  that  the  father 
Cuihberi  had  no  settlement  (a). 

Humfrey  and  Bumaby,  in  support  of  the  order  of 

lions.    In  Hex  v.  Si,  Matthew,  Bethnal  Green  (b), 

rule  is  clearly  laid  down  that  children  are  to  follow 

settlement  of  their  father,  if  it  can  be  known ;  and 

t  if  it  can  be  known,  then  recourse  cannot  be  had  to 

mother's  settlement.    In  this  case  the  appellants  did 

attempt  to  trace  the  settlement  of  the  father.     If  it 

sufficient,  in  a  case  like  this,  to  shew  the  place  of 

llement  of  the  mother,  it  will  also  be  sufficient  to  shew 

place  of  settlement  of  the  maternal  grandmother,  or 

f  other  more  remote  ancestor  on  the  mother's  side. 

e  confusion  would  be  great,  and  it  would  open  a  wide 

or  for  fraud.      The  respondents  can  never  be  in  a 

uation  to  contest  a  place  of  settlement  of  every  remote 

cestor  of  the  pauper,  and  it  would  not  be  difficult  for 

(a)  It  would,  perhaps,  be  dif-      this  negative  proposition  could 
coll  to  say  by  what  evidence      have  been  established. 

(6)  Burr.  S.C.  485. 

R  2 
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1835,        tlie  appellants  to  suppress  the  evidence  of  the  seUkmeD 
^■^"^^^^       of  the  father.     In  Rex  v.  Ilarberlon  («),  an  order  for  th 
^  removal  of  a  wife  and  daughter,  was  held  to  be  sup 

Inhabitants  of  ported,  prini^  facie,  by  shewing  that  the  parish  to  whid 
LEICESTER,  the  removal  was  made  was  the  place  of  the  wife's  maidei 
settlement.  But  in  that  case  the  attention  of  the  Coari 
was  not  called  to  Rex  v.  St.  Matthew^  Bethnal  Gnea, 
[Lord  Denman^  C.  J.  What  was  there  said,  was  withoot 
any  discussion.]  The  facts  of  the  two  cases  are  also  in 
some  measure  distinguishable.  Id  Rex  v.  St,  Martf^ 
Beverley  (6),  upon  the  trial  of  an  appeal  against  an  order 
by  which  a  wife  had  been  removed  to  her  maiden  settle- 
ment, the  respondents  proved  that  the  wife's  maiden  set- 
tlement was  in  the  appellant  parish,  but  it  appeared  upoi 
the  cross-examination  of  one  of  the  respondents*  wit* 
nesses  that  the  husband  was  bom  in  some  part  of  I|M* 
wich.  The  Court  held,  that  it  was  incumbent  on  the 
respondents  to  shew  that  the  pauper  was  settled  in  the 
parish  to  which  the  removal  was  made«  and  that  thejhad 
disproved  that  by  shewing  that  the  husband  had  a  birth* 
settlement  in  another  parish. 

J.  Ilildyard  and  White,  contrd.  It  was  incumbent  on 
the  respondents  to  remove  Cuthbert  to  the  place  of  his 
settlement.  Either  his  father  had  a  settlement  or  he  bad 
not.  If  he  had  no  settlement,  then  the  mother's  place 
of  settlement  was  that  of  the  child.  If  he  had  a  place  of 
settlement,  then  the  respondents  have  remoired  to  the 
wrong  parish.  The  maxim,  de  uon  apparentibus  et  de 
non  existentibus  cadem  est  ratio,  applies.  The  pre- 
sumption of  law  is,  that  the  father  had  no  place  of  set- 
tlement, as  none  was  shewn.  The  settlement  by  birthf 
on  which  the  respondents  relied,  depends  on  this  very 

{a)  13  East,  31 1.  (h)  1  Bam.  &  Ado).  SOI. 
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maxim  of  law.     It  was  incumbent  on  the  respondents^         1835. 

before  removal,  to  inquire  first,  whether  Cuihbert's  father     .j'^^ 
.    J  .    1  .  ,  .The  Kino 

iiad  a  settlement,  and  if  he  had  none,  then  to  ascertam  v. 

the  mother's  settlement.  They  make  neither  of  these  ^"g^^.^j^^^^^^  ""^ 
inquiries^  but  rely  on  a  settlement  by  birth,  which  as-  Leicesteb. 
tumes  that  a  search  has  in  vain  been  made  for  the  set* 
dement  of  both  parents.  In  this  view  of  the  case,  the 
whole  of  the  authorities  are  reconcileable.  In  Rex  v. 
St,  Mary,  Beverley,  it  was  determined,  that  the  burthen 
of  proof  was  ou  the  respondents,  who  had  removed  the 
pauper,  and  that  was  the  principle  of  the  decision.  In 
Hei  V.  Woodford  (a),  it  was  held  that  the  birth  of  the 
pauper  is  sufficient  prim&  facie  evidence  of  the  settle- 
ment to  call  for  an  answer  from  the  other  side.  In  this 
case,  that  prim&  facie  case  was  answered.  In  Rex  v. 
Uarberlon  it  was  said,  that  there  could  be  no  doubt  that 
the  evidence  offered,  of  the  wife's  maiden  settlement, 
was  prim^  facie  sufficient,  but  that  it  lay  on  the  appel- 
lants to  rebut  it.  Here  the  prima  facie  case  made  out 
hy  the  respondents  has  been  rebutted.  In  Rex  v.  Wake- 
Md{b),  it  was  said  by  Le  Blanc,  J.,  that  '^  the  place  of 
hirth  is  the  weakest  evidence  of  settlement."  Proof  of 
<uch  settlement  is  therefore  rebutted  by  shewing  the  set- 
tlement of  the  mother. 

Lord  Denman,  C.J. — My  first  impression  was,  that 
according  to  the  rule  laid  down  in  Rex  v.  St,  Matthew, 
Bethnal  Green,  it  was  incumbent  on  the  appellants,  who 
are  to  rebut  the  prirn^  facie  case  made  out  by  the  re- 
spondents, to  prove  the  father's  place  of  settlement,  and 
^>  after  diligent  search,  that  could  not  be  found,  that 
then  only  they  might  resort  to  the  settlement  of  the 
iQother.      But   the  respondents  rely  altogether  on  the 

(«)  2  Bolt,  P.  L.  13.  (^)  5  tast,  338i 
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1835.        birth-place  of  the  pauper.     Undoubtedly,  if  neither  the 

^^^^^      father  nor  mother  have  gained  a  settlement,  proof  of  the 

9^  place  of  birth  is  sufficient.    It  is,  however,  a  mere  primi 

Inhabitants  of  facie  case,  which  admits  of  the  answer,  that  either  the 
St.  Mart,  »      i  • 

Leicester,     father  or  the  mother  was  settled  elsewhere.     In  this  cue 

it  was  shewn  that  the  mother  was  settled  in  a  pariih 

other  than  that  to  which  tlie  removal  was  made.    Tbe 

sessions  have,  therefore,  done  wrong  in   affirming  the 

order. 

LiTTLEDALE,  J. — ^The  pauper  was  bom  in  wedlock. 
No  account  was  given  by  the  respondents  of  the  place 
of  settlement  of  cither  of  his  parents.  Therefore,  proof 
of  where  the  pauper  was  born  was  prim&  facie  evidence 
of  the  place  of  settlement.  This  was  relied  on  by  the 
respondents.  It  was  competent  then  for  the  appellauU 
to  rebut  this  prim&  facie  case,  by  proving  that  the 
mother  had,  before  her  marriage,  acquired  a  settiemeot 
elsewhere.  That  might,  undoubtedly,  have  been  dis- 
placed by  proof  of  the  place  of  settlement  of  the  father; 
but  proof  of  the  father's  settlement,  is  only  one  mode 
of  answering  the  prim&  facie  case  arising  from  proof  of 
the  place  of  birth.  The  case,  therefore,  stands  thus: 
The  respondents  have  made  out  a  prima  facie  case  by 
proving  Citthbert^s  place  of  birth,  and  tlie  appellants 
have  rebutted  that  case  by  proving  the  mother's  place  of 
settlement. 

Patteson,  J. — What  is  called  a  birth-settlement  i« 
the  weakest  species  of  settlement;  and  if  one  better  is 
shewn,  it  is  destroyed.  A  child  is  settled  in  the  place 
where  it  is  bom  only  when  no  other  settlement  can  be 
ascertained.  The  appellants  prove  that  the  mother  bad 
a  place  of  settlement,  and  that  destroys  the  settlement 
by  birth. 
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W^iLLiAMS,  J. — I  concur  in  that  view  of  the  case.     It        tgg^. 
quite  clear,  in  the  words  of  Le  Blanc,  J.,  that  "  the      ^^v-<^ 
ace  of  birth  is  the  weakest  evidence  of  settlement"     '^^f^^^ 
vidence  of  the  place  of  birth  was  given  by  the  re-  Inl>aWtants  of 
K>iidents.     What  is  the  next  proof?     Evidence  of  the     Leicester. 
itdement  of  the  mother: — And  this  is  an  answer  to 
!ie  respondents'  case^  on  the  assumption  made  by  the 
espondents  themselves, — that  the  flither  had  no  settle- 
aciit, — by  relying  on  the  place  of  birth,  which  would 
ot  be  the  place  of  settlement,  unless  the  father  had  no 
ettlement. 

Order  of  Sessions  quashed. 


The  King  v.  The  Trustees  of  St.  Pancras 

New  Church. 

jY  56  Geo.  3,  c.  xxxix.  "  for  building  a  new  church  and  "^^  trustees 

°  ^  appointed  aod 

parochial  chapel  in  the  parish  of  St.  Pancras,  in  the  acting  under  a 
aunty  of  Middlesex,  and  for  other  purposes  relating  pa^rUamL^t^for 

building  a 
>arcb,  which  authorizes  them  to  levy  rates  upon  the  inhabitants  of  the  parish,  and 
reels  that  the  accounts  shall  be  audited  and  allowed  by  the  quarter  sessions,  are^ 
>»ertbeles8,  compellable,  under  sect.  34  of  the  General  Vestry  Act  (1  &  2  Will.  4, 
60,)  CO  produce  and  explain  their  accounts  before  the  auditors  of  the  parish 
coQots,  appcrioted  under,  and  in  consequence  of  the  adoption  of,  the  last-men - 
Hied  act. 

Semble,  that  all  Boards,  &c.  having  power  to  levy  rates  on  the  inhabitants  of  a 
rish  which  adopts  the  General  Vestry  Act,  are  compellable  to  produce  and 
plain  their  accounts  before  the  auditors. 

Auditors  of  parish-accounts,  appointed  under  that  act,  can  hold  meetings  only  in 
i  board-room  of  the  vestry. 

A  mandamus  to  appear,  and  produce  and  explain  accounts  to  auditors,  cannot 
%ct  the  parties  to  appear,  &c.  ''  at  such  time  and  place  as  the  auditors  may 
point  and  ^ve  notice  thereof,"  where  by  statute  the  parties  are  only  required  to 
pear  at  a  meeting  directed  to  be  held  at  a  certain  place. 

^hen,  upon  a  motion  to  quash  the  return  to  a  mandamus  for  insuHTiciency,  and 
issue  a  peremptory  mandamus,  the  matter  is  set  down  in  the  crown  paper  for 
,ument,  the  counsel  for  the  Crown  is  entitled  to  begin,  although  the  counsel  for 
!  defendants  propose  to  urge  objections  to  the  mandamus  itself. 
The  Court  has  power  to  mould  the  rule  for  a  mandamus,  but  cannot  re-mould 
!  writ  after  it  has  issued,  and  award  a  peremptory  mandamus  in  a  more  limited 
m  than  the  original  mandamus. 
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thereto/'  certain  persons  were  appointed  trustees  for  ca^ 

rw,.    ,,  rying  the  act  into  execution. 

The  Kino       ^    ^ 

V.  Sect.  l6  enacts,  that  fair  and  regular  entries  shall  be 

St  Pa^n  *         niade  in  books  to  be  provided  for  that  purpose,  of  all 
New  Church,  the  acts,  orders,  regulations,  and  proceedings  of  the  trus- 
tees relative  to  the  execution  of  the  act. 

Sect.  19  empowers  the  trustees,  by  order  in  writing, 
to  direct  their  treasurer,  from  time  to  time,  to  pay  such 
sums  of  money  out  of  the  several  moneys  raised  by  vir- 
tue of  that  act,  to  such  persons  and  in  such  manner  as 
they  shall  think  necessary. 

Sect.  C)7  authorizes  the  trustees,  as  they  may  tliink  ne- 
cessary, by  writing  under  their  hands,  to  make  rates  ou 
the  occupiers  of  lands,  tenements  and  hereditaments 
within  the  parish,  not  exceeding  two  pence  in  the  pound 
in  any  one  year,  until  a  certain  rate,  called  the  sinking 
fund  rate,  shall  cease,  nor  four  pence  in  any  succeeding 
year ;  all  which  rates  are  vested  in  the  trustees,  to  be 
by  them  applied  for  the  purposes  of  the  act,  and  are  to 
continue  until  payment  of  the  building  of  the  new  cburcb 
shall  be  made,  and  so  long  as  any  of  the  moneys  to  be 
borrowed  and  raised  by  sale  of  annuities  and  otherwise, 
shall  remain  due. 

Sect.  77  enacts,  that  an  account  shall  be  kept  by  the 
trustees,  of  the  rates  to  be  made  in  pursuance  of  the  act, 
and  that  the  trustees  shall  cause  all  receipts,  payments, 
debts,  credits,  and  minutes  of  contracts,  and  all  other 
their  proceedings,  to  be  entered  into  a  book  or  books  to 
be  kept  for  that  purpose ;  and  that  all  books  and  ac- 
counts of  the  trustees,  shall  at  all  seasonable  times  be 
open  to  the  inspection  and  perusal  of  any  person  liable 
to  pay  rates  by  virtue  of  the  act ;  and  that  oncci  at  least, 
in  every  year  during  the  execution  of  this  act,  the  trus- 
tees shall  make  a  true  statement  or  account  of  all  sums 
of  money  by  them  received  and  expended;  and  such 
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Statement  or  account,  when  so  made,  together  with  the        1835. 
vouchers  relating  thereto,  shall  be  by  them  laid  before     rpT*^^"^ 
the  justices  of  Middlesex  assembled  in  quarter  sessions,  v. 

to  be  by  them  examined  and  allowed;  and  the  balance  TnMtecsof 
of  such  account  shall  by  such  justices  be  stated  in  the  New  Church, 
book  of  accounts,  to  be  kept  in  the  office  of  the  clerk  to 
the  trustees ;  and  that  no  charge  or  item  in  such  accounts 
shall  be  binding  on  the  parties  concerned  or  valid  in  law, 
ttoless  the  same  shall  have  been  duly  allowed  by  such 
justices. 

By  another  local  act,  1  8c  2  Geo.  4,  c.  xxiv.,  the  powers 
of  the  trustees  are  considerably  extended,  and  they  are 
tathorized,  by  writing  under  their  hands,  to  make  rates 
not  exceeding  four  pence  in  the  pound. 

The  Genera]  Vestry  Act  (1  &  2  Will.  4,  cap.  60,)  was 
adopted  (a)  by  the  parish  of  St.  Pancras. 

By  sect.  27  of  that  act  it  is  declared,  that  nothing 
therein  shall  be  construed  to  repeal  or  alter  any  local 
>ct  for  the  government  of  any  parish  by  vestries,  or  for 
Ae  management  of  the  poor  by  any  board  of  directors 
sod  guardians,  or  for  the  due  provision  of  divine  worship 
within  the  parish,  and  the  maintenance  of  the  clergy 
officiating  therein,  otherwise  than  was  by  that  act  ex- 
pressly enacted  regarding  the  election  of  vestrymen  and 
Auditors  of  accounts. 

By  sect.  33  it  is  enacted,  that  in  any  and  every  parish 
adopting  this  act,  the  parishioners  duly  qualified  to  vote 
for  vestrymen  shall,  in  the  manner  therein  directed,  elect 
five  rate-payers  to  be  auditors  of  accounts. 

Sect.  34  enacts,  that  the  auditors  of  accounts  shall 
'ueet  twice  at  least  in  each  year  at  the  board-room  of  the 
^^iiry^  and  (a  majority  of  the  auditors  being  present) 
shall  proceed  to  audit  the  accounts  of  the  Vestry  for  the 

(a)  Under  the  power  of  adoption  given  by  s.  1* 


248  CASES  IN  THE  KIKo's  BENCH, 

1835.        preceding  half-year,  in  presence  of  the  vestry-clerki  and 
Jj^'^'J^      requires  the  Vestry,  by  their  clerk,  to  produce  and  laj 
9.  before  the  auditors,  at  every  such  meeting,  a  true  and 

Trustees  of  jug^  statement  or  account  in  writing,  accompanied  with 
New  Charcb.  proper  vouchers,  of  all  sums  of  money  which  may  bate 
come  to  the  hands  of  the  Vestry  or  of  their  treasurer^ 
and  also  of  all  moneys  paid,  laid  out,  or  expended  ij 
them,  or  by  any  churchwardens,  overseers,  surveyors,  or 
other  persons  by  thedi  employed,  and  responsible  to  the 
Vestry,  since  the  last  period  up  to  which  the  accouots 
of  the  Vestry  were  audited ;  and  directs  that  in  all  pa- 
rishes  in  which  other  boards  shall  have  control  over  antf 
part  of  the  parochial  expenditure,  the  auditors  shall  ham 
the  same  power  of  examining  the  accounts  and  officen 
thereof  R9  of  examining  the  accounts  and  oflScers  of  the 
Vestry,  and  shall  audit  the  accounts  of  the  Boards  hi  the 
same  manner  as  they  audit  the  accounts  of  the  Vestries. 
Sect.  35  enacts,  that  the  auditors  shall  have  power  to 
summon  and  call  before  them  by  writing,  8cc.  any  parislh 
officer  or  other  person  or  persons  concerned  in  the  said 
accounts,  and  to  require  of  them  to  attend  the  auditors 
at  any  meeting  or  adjourned  meeting,  and  to  bring  with 
them  all  books  of  account,  writings,  papers,  and  doco- 
ments  required,  which  may  concern  the  said  accounts, 
and  to  give  such  information  as  to  the  particulars  of 
such  accounts  as  they  shall  be  able  to  give;  and  an; 
pqrish  officer  or  other  person  refusing  so  to  attend,  or 
otherwise  wilfully  obstructing  the  purposes  of  such  in- 
quiry, shall  b3  deemed  guilty  of  a  misdemeanor. 

Sect.  36  enacts,  that  the  accounts,  when  audited  and 
approved  by  the  auditors,  shall  be  signed  by  them  in  the 
presence  of  the  clerk  of  the  Vestry,  who  shall  also  affix 
his  signafure  to  the  same,  and  that  it  shall  be  lawful  for 
the  auditors  to  subjoin  such  remarks  thereto  as  to  tbeo 
shall  seem  meet. 
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7  eimctf,  that  ibe  accouDt8|  when  no  audited        i88d. 
1,  shall  remain  at  the  office  of  the  clerk  of  the     tTTC^ 
id  shall,  after  such  audit,  be  open  and  acces-  «. 

the  examination,  at  all  seasonable  times^  of  any   j['p***"  ^ 
ted  to  the  relief  of  the  poor  of  the  said  parish.  New  Chardn 
my  creditor  on  the  rates  thereof:    Provided 
lat  nothing  in  the  act  contained  relative  to  the 
ent  and  duty  of  auditors,  shall  debar  the  pa- 
i  from  any  remedy  before  possessed, 
nisi  was  obtained  for  a  mandamus  to  the  trns*> 
g  under  the  two  local  acts,  commanding  them 
a  meeting  of  the  auditors  of  accounts  of  the 
id  bring  with  them  and  produce  at  such  meeting 
or  books  containing  an  account  of  all  moneys 
and  of  all  moneys  paid — between  Lady-day  and 
ner-day,  1833. 

mes  Scarlett  and  Piatt,  in  Hilary  term,  ]8d4| 
:au8e,  and  contended  that  the  prorisions  of  the 
Vestry  Act,  respecting  the  auditing  of  parish 
.  could  not  apply  to  the  accounts  of  the  trustees, 
gislature  had  already  provided  a  mode  of  audit- 
'■  accounts,  iriz.  before  the  quarter  sessions* 

Sv//,  S.  G.,  and  F.  Kelly,  contri,  contended  that 
?nil  Vestry  Act  was  applicable  to  the  case  of 
stees ; — that  the  provisions  of  the  statutes  were 
isistent,  for  that  the  previous  production  of  the 
before  the  auditors,  would  enable  them  to 
t  to  the  quarter  sessions  any  objections  which 
ht  have  to  the  allowing  of  the  accounts.  Sec- 
35,  36,  and  37^  of  the  General  Vestry  Act,  were 
,  and  it  was  contended  that  the  trustees  were  a 
aving  control  over  the  parochial  expenditure, 
y  raised  money  upon  the  parish,  and  expended 


The  King 
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1835.        it  for  the  benefit  of  the  inhabitants.     Rex  v.  The  Ink- 
bitanU  of  East  Teignmouth  (a). 
vT  '  Cur.  adv.  tiii. 

Trustees  of 
St.  Pancaas 

New  Church.       Lord  Denman,  C.  J.,  in  the  course  of  the  same  terni 
delivered  the  judgment  of  the  Court  as  follows  :— 

In  this  case  the  question  was,  whether  accounts  kept 
hy  the  trustees  under  an  act  for  building  a  chapel  ind 
making  a  burial  ground,  were  to  be  produced  under  tk 
General  Vestry  Act ;  that  is,  whether  the  trustees  were 
bound  to  produce  them.  My  brother  Parke  granted 
that  rule^  after  a  great  deal  of  hesitation.  The  questios 
has  since  been  fully  argued  on  both  sides,  and  we  hife 
considered  it  under  all  its  circumstances;  and  althougb 
we  think  that  the  act  is  not  well  worded,  we  are  df 
opinion  that  these  are  accounts  of  a  description  whidi 
the  parish  have  a  right  to  see.  These  trustees  are  t 
Board  constituted  by  the  act,  and  the  moneys  to  be 
raised  for  the  purposes  mentioned  in  the  act  are  levied 
by  rates  upon  the  parishioners;  and  although  the  trusteei 
have  the  direction  of  the  expenditure,  yet  the  Vestry, 
under  the  general  act  applicable  to  them,  have  a  rigkt 
to  inspect  those  accounts.  We  therefore  think  that  somt 
means  must  be  discovered  for  auditing  these  accouots 
both  before  the  Sessions  and  before  the  Vestry.  T\i^ 
rule  must  therefore  be  made  absolute.  I  should  add, 
that  my  brother  Parke,  although  he  thought  at  first  that 
it  should  be  otherwise,  agrees  with  the  rest  of  the  Court 
in  coming  to  this  conclusion. 

Rule  absolute. 

A  mandamus  issued  to  the  trustees  and  their  clerk  or 
clerks,  which — after  reciting  information  that  the  auditors 

(a)  1  Bam.  &  Adol.  244. 
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of  the  accoants  of  St.  Pancras,  appointed  and  acting 

under  1  &  2  WilL^y  c.60^  on  or  about  the  1 1th  Novem-     _.    ^ 

The  Kino 

ber  then  last  past,  m  exercise  of  the  powers  given  to  v, 

them  by  the  act,  did,  by  a  writing  for  that  purpose,  duly   ^^^"p^cius 
ligo,  summon  and  require  the  clerks  to  the  trustees  to  New  Church. 
'ome  before  and  attend  at  a  meeting  of  the  auditors  of 
tccounts  of  the  said  parish,  at  a  certain  time  and  place 
a  the  said  writing  specified,  and  to  bring  with  them  and 
produce  at  such  meeting  the  book  or  books  containing 
the  accounts  of  all  moneys  received  and  paid  between 
Lddy-day  and  Michaelmas-day,  1833,  by  or  on  account 
of  the  trustees  acting  under,  8cc.,  and  then  and  there  to 
give  such  information  as  to  the  particulars  of  such  ac- 
counts as  they  should  be  able  to  give;  and  that  thereupon 
the  said  clerks  ought  to  have  attended  &c.,  but  neglected 
and  refused  8cc.,  and  still  neglect  and  refuse  to  attend 
at  any  meetmg  of  the  said  auditors  for  the  purpose  afore* 
said ;  in  contempt,  8cc. — commanded  (he  said  trustees, 
acting  under  and  by  virtue  of  8cc.,  and  their  clerk  or 
derks,  or  such  of  them  as  should  be  thereto  required,  to 
attend  with  and  produce  to  the  auditors  of  accounts  of 
the  said  parish,  acting  under  See.,  the  book  or  books 
containing  the  account  or  accounts  of  all  moneys  re- 
cdved  and  of  all  moneys  paid  between  Lady-day  and 
Michaelmas-day,  1833,  by  or  on  account  of  the  said 
trustees,  under  and  by  virtue  of  &c.,  at  such  time  and 
flace  or  at  such  times  and  places  as  a  majority  of  the 
said  auditors  might  appoint  and  give  notice  thereof  to  the 
derks  of  the  said  trustees,  and  then  and  there  give  such 
information  as  to  the  particulars  of  such  accounts  as  the 
trustees  and  the  said  clerk  or  clerks  might  be  able  to 
give,  according  to  the  directions  of  the  said  act  (the 
Vestry  Act),—- or  shew  cause  to  the  contrary  thereof. 

A  return  (the  particulars  of  which  it  is  not  necessary 
^  state)  having  been  made  to  this  mandamus,  and  a  rule 
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lasii        nisi  to  quash  the  retuni  and  to  issae  a  peremptory  mao' 
^   J.  damos,  haTiiig  been  obtained,  the  case  was  set  down  ii 

w,  the  crown  paper  for  argument 

Trustees  of 

New  Church.  Plati,  for  the  defendants^  contended  that  he  had  i 
right  to  begin,  as  he  had  an  objection  to  the  mandamus, 
which  he  proposed  to  urge. 

The  Court  determmed  that  the  counsel  for  the  crowi 
was  entitled  to  begin, 

Campbell,  A.  G.,  for  the  crown.  The  question  for  th 
consideration  of  the  Court  is,  whether,  by  the  late  Vestrj 
Act,  the  auditors  are  entitled  to  inspect  all  accounts  of 
parochial  expenditure,  although,  by  a  local  statute, 
another  mode  of  finally  auditing  those  accounts  is  pro* 
vided.  After  the  judgment  of  the  Court,  given  when 
the  rule  for  this  mandamus  was  made  absolute,  it  cannol 
be  contended  that  this  mandamus  does  not  lie.  Ttu 
return  states  no  new  matter,  and  contains  no  answer  tc 
the  writ. 

Platlt  for  the  defendants.  The  writ  of  roaudanius  i 
void ;  first,  because  it  does  not  appear  that  the  parish  o 
St.  Pancras  has  ever  adopted  the  Vestry  Act  (a);  and 
secondly,  because  it  does  not  command  the  trustees  t( 
attend  at  the  place  prescribed  by  the  act  (&),  The  plao 
pointed  out  by  the  act  is  the  board-room  of  the  Vestrj 
The  mandamus  requires  the  trustees  to  attend  ''  at  suci 
tiipe  and  place  as  the  auditors,  or  a  majority  of  tbem 
may  appoint,"     By  sect.  34  of  the  Vestry  Act(r),  th 

(a)  1  &  2  Will.  4,  c.  60.  ted,  as  ihey  were  not  noticed  it 

(6)  Several  other   objections  the  judgment  of  the  Court. 

were  taken,  but  the  argument  (r)  1  &  e  Wili.  4,  c.  60. 

respeaing  them  has  been  offlit- 
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tnditors  of  accounts  are  required  to  meet  twice,  at  least,        18S5. 


m  each  year,  at  the  board-room  of  the  Vestry,  and  to 
proceed  to  audit  the  accounts  for  the  preceding  half-  v. 

jear;  and  in  all  parishes  in  which  other  Boards  have  gj  p^*^K^/s 
control  over  any  part  of  the  parochial  expenditure,  the  New  Church, 
auditors  are  to  have  the  same  power  of  examining  the 
accounts  and  officers  of  such  Boards  as  of  examining  the 
accounts  and  officers  of  the  Vestry,  and  are  to  audit  the 
accounts  of  the  Boards  in  the  same  manner  as  they  audit 
tbe  accounts  of  the  Vestry.  Sect.  35  empowers  the 
auditors  to  summon  before  them  any  person  concerned 
in  the  accounts,  at  any  meeting  or  adjourned  meeting* 
The  auditors  have  therefore  only  power  to  summon  pari- 
ties to  a  meeting  or  adjourned  meeting.  It  does  not 
tppemr  by  this  mandamus  that  the  defendants  were  ever 
sammoned  to  appear  at  any  meeting  at  the  board-room ; 
ttid  by  the  mandatory  part  they  are  required  to  appear 
It  such  lime  and  place  as  the  auditors  may  appoint. 
Paiieson,  J.  The  mandamus  recites  that  the  trustees 
vere  summoned  to  attend  a  fneeling  of  the  auditors  of 
kccounts  at  a  certain  time  and  place,  specified  in  a  writ- 
en  summons.]  From  any  thing  that  appears  on  the  face 
>f  the  mandamus,  the  written  summons  may  have  re- 
IDured  the  trustees  to  appear  at  Highgate  or  at  some 
iistant  part  of  the  country.  The  power  of  the  auditors 
is  given  by  this  act;  and  the  trustees  cannot  be  com- 
pelled by  mandamus  to  do  ap  act  not  positively  required 
by  the  statute. 

Campbell,  A.  O.,  in  reply.     [Lord  Denman,  C.  J.  We 

ue  all  satisfied  there  is  nothing  in  the  first  objection.] 

The  second  objection  which  has  been  mad^,  divides 

itself  into  two  parts ;  first,  that  it  is  not  recited  in  the 

Midamus  that  the  defendants  had  been  summoned  to 

ittead  at  the  boafd-rooin  of  the  Vestry ;  and,  secondly. 
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1835.        that  the  mandatory  part  of  the  writ  is  wrong,  in  not  rc- 

V*"^^*^"^      quiring  the  trustees  to  attend  at  a  meeting  at  the  board- 

V,  room,    i  he  provision  of  the  34th  section,  which  requires 

St  Pancius  ^^^  auditors  to  meet  at  the  board-room,  is  only  directory. 

New  Church.  That  section  does  not  say  that  the  acts  of  the  auditors 
shall  be  null  and  void  if  they  do  not  meet  at  the  board- 
room, nor  does  it  impose  any  penalty  upon  them  in  case 
they  do  not  follow  the  directions  given.  Besides,  no 
house  is  described.  The  board-room  of  the  Vestry  is 
the  room  in  which, ybr  the  time  beifig,  the  Board  of  the 
Vestry  assemble.  It  is  not  intended  as  a  designation  of 
a  distinct  building  appropriated  to  Vestry  meetings. 
The  Vestry  Act  may  be  adopted  by  every  parish  in 
England  :^Could  it  be  contended  that  the  act  cannot 
be  carried  into  effect  in  any  parish  unless  it  contain  a 
particular  building,  which  is  called  *'  the  Board-room  of 
the  Vestry'*  ?  Then  the  35  th  section  makes  no  mention 
of  board-room.  It  merely  gives  the  auditors  power  to 
summon  persons  concerned  in  the  accounts  to  attend 
them  at  any  meeting  or  adjourned  meeting.  The  man- 
datory part  of  the  writ  requires  the  trustees  to  appear  at 
such  time  and  place  as  the  auditors  may  appoint,  and 
give  such  information  as  to  the  particulars  of  the  ac- 
counts as  the  trustees  and  their  clerk  may  be  able  to 
give  according  to  the  directions  of  the  act.  Therefore  the 
attendance  of  the  trustees  is  only  required  at  such  time 
and  place  as  is  in  conformity  with  the  provisions  of  the 
act.  Few  writs  of  mandamus  could  be  considered  valid 
if  they  are  to  be  criticised  so  minutely.  [Lord  Deih 
man,  C.J.  When  you  require  the  trustees  to  attend  at 
such  time  and  place  as  you  think  proper  to  appoint,  do 
you  not  go  further  than  the  act  authorizes  you  i]  The 
trustees  are  only  required  to  attend  at  such  time  and 
places  as  are  authorized  by  the  act.  l^Patteson^  J.  No- 
thing is  said  in  the  mandamus  limiting  the  command  to 
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ippear  at  such  time  and  place  as  are  authorized  by  the         ^^^* 

ititute.]      [Lord  Denman,  C.  J.,  here  read  the  nianda-     j|,^  ^^^^^ 

toiy  words  of  the  mandamus.    It  is  carrying  these  words,  v. 

''according  to  the  directions  of  the  said  act/'  a  great  way    st.  Panoras 

hck,  to  say  that  they  have  the  eflfect  of  making  "  times   ^^^  Church. 

and  places"  mean  times  and  places  prescribed  by  the 

ict]     Assuming  that  the  writ  is  faulty  in  this  respect, 

jet  the  whole  is  not  therefore  a  nullity.     [Lord  De/i« 

Mil,  C.  J.   The  very  act  which  this  mandamus  requires 

to  be  done  is  not  within  the  powers  given  by  the  statute. 

h  Rer  v.  Leicester  (a)  Lord  Tenterden  said  he  would 

mM  the  rule^  but  this  mandamus  must  go  in  its  terms 

or  Dot  at  all.]    The  mandamus  may  be  made  peremptory 

II  to  that  which  is  lawful. 

Lord  Denman,  C.  J. — This  is  a  very  important  mat- 
^  in  principle^  but  it  seems  to  me  to  be  quite  clear  that 
We  cannot  make  peremptory  a  mandamus  which  requires 
Arties  to  do  that  which  by  the  law  of  the  land  they 
dearly  are  not  liable  to  do.  By  the  writ  we  require 
liein  to  do  a  particular  act.  What  is  it?  To  obey  the 
^er  of  the  auditors,  if  they  shall  call  upon  them  to 
ittend  at  any  place  and  at  any  time  which  they  may  ap- 
loint.  The  auditors  have  no  such  power.  They  have 
mly  power  to  require  the  attendance  of  the  trustees  at 
kt  board-room  of  the  Vestry.  The  mandamus  has  issued 
Q  such  terms,  that  it  is  impossible  for  us,  consistently 
vidi  our  duty,  to  give  effect  to  it.  This  may  be  a  very 
considerable  inconvenience  to  the  parties,  but  still  we 
cannot  call  upon  persons  to  obey  a  power  which  they 
ve  not  bound  to  obey.  I  thinks  therefore,  that  this 
mandamus  must  be  quashed. 

(•)  7  Dowl.  &  Ryl.  373;   4  Bam.  &  Cressw,  S95;  4  Dowl.  & 
ltj\.Ma^Ca.  518. 
▼OL.  in.  a 
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1835.  LiTTLEDALB,  J. — The  act  requires  the  auditors  to 

meet  at  the  board-room  of  the  Vestrj.    It  was  contended 
V.  by  the  Attorney-General  that  that  was  merely  directonf^ 

^!  plls^fc/s  *°^  ^^^^  although  the  board-room  of  the  Vestry  might 
New  Church,  be  pointed  out  by  the  act  as  a  convenient  place,  yet  the 
auditors  were  not  restricted  to  that  locality.  The  pro- 
vision, in  ray  opinion^  is  not  merely  directory,  and  for 
this  reason,  that  the  vestry  is  the  place  where  by  law  ill 
parish  business  ought  to  be  transacted.  Where  was  the 
vestry  ?  It  was  in  the  place  designated  by  law,  namelj, 
the  board*room,  and  there  the  accounts  must  be  audited, 
unless  by  the  act  authority  is  given  to  audit  them  some- 
where else.  The  board-room  of  the  Vestry  is  the  vestr; 
itself;  and  as  the  parish  accounts  ought  to  be  audited  tt 
a  place  which  the  law  has  appointed  for  parish  meetings, 
this  provision  cannot  be  considered  as  directory^ 

This  mandamus  requires  the  trustees  to  meet  at  such 
time  and  place,  8lc. — (His  lordship  here  read  the  remain- 
ing words  of  the  mandamus.)  Even  supposing  thit 
these  words,  *^  according  to  the  directions  of  the  said 
act/'  are  to  be  considered  as  overriding  the  whole  of  the 
command  respecting  the  auditing  of  the  accounts,  and  is 
indicating  that  in  auditing  the  accounts  the  parties  shouM 
proceed  according  to  the  provisions  of  the  statute^  still 
you  can  only  make  the  command  good  by  presuming 
that  the  auditors  will  act  upon  it^  according  to  the  direc- 
tions of  the  statute.  If  the  statute  has  given  a  particular 
place  where  the  thing  is  to  be  done,  you  cannot,  accord' 
tpig  to  the  statiittf  say  they  are  to  attend  at  such  time  and 
place  as  the  auditors  may  appoint. 

It  seems  to  me  that  these  words,  '*  at  such  time  sod 
place/'  &c.  override  the  whole,  and  if  the  mandamus  it 
bad  as  to  that  part,  it  is  bad  as  to  the  whole,  because  it 
is  there  that  the  trustees  are  to  bring  their  accounts  and 
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ive  the  uiformation.     This  mandamus  must  therefore        i835. 
e  aoashed.  .^!^^^^^^ 

The  King 

Patteson,  J. — I  am  entirely  of  the  same  opinion  "Trw^^^^of 
ion  the  secoAd  ofcgectiony  though  really  at  first  sight  it  New  Church. 
ay  seem  to  be  b  sttall  objectiooi  and  one  which  in 
is  c»e  Would  be  of  very  little  importance;  yet  I  am 
raid  of  the  principle,  because  although  it  is  only  in  one 
mg,  yet  tint  thing  dearly  exceeds  the  power  in  the 
t;  and  if  we  say  that  we  will  nevertheless  award  a 
rrenaptory  mandamus,  we  are  in  ftct  moulding  the  writ 

msmdamu^  which  we  have  no  right  to  do.     We  may 
ould  the  ruk  for  a  mandamus,  but  not  the  writ  itself. 

Williams,  J.  concurred. 

Mandamus  quashed. 


The  King  r.  Sir  Oswald  Mosley,  Bart.,  Lord  of 

the  Manor  of  Manchester. 

\.  Rule  was  obtained  in  last  tierni,  calling  upon  Sir  A  fine  of 

°  ,  300/.,  for  not 

hwald  Monfey,  lord  of  the  manor  of  Manchester,  to  serving  an 
hew  cause  why  a  writ  of  certiorari  shoiild  not  issue,  °^^?'  **  ^^' 

•^  cessive,  where 

the  highest 
rerions  fine  was  100/.,  and  was  found  sufficient  to  produce  an  acceptance  of  the 

fioe. 

So,  ftltlioogh  since  the  last  refasal  the  office  has  become  more  burthensome,  and 
he  number  of  persons  qualified  to  serve  has  much  diminished. 

A  taian  may  oe  linble  to  serve  the  office  of  constable  in  several  constable  wicks ; 
Mit  if  chosen  constable  in  two  coustnblewicks  for  the  same  }ear,  acceptance  of  the 
Srit  af^intment  tvill  excuse  his  non-acceptance  of  the  second,  scmble. 

A  penon  who  occupies  Shd  is  rated  for  a  tparehouse,  and  occupies  lotlgingif  in 
which  bo  sleeps  four  or  five  nights  in  every  week,  within, the  same  constablewick,  is 
UtUe  to  be  chosen  constable  of  such  constablewick,  temble  (a). 

(ft)  This  would  be  o  sufficient  retidence  witliin  the  Parliamrntarj  Reform  Act  (%  WW,  4, 
Ok^45,  sect,  ft,)  and  a  mifficicnt  mftafritanci/ within  the  MunicipMl  Reform  Act  (5  &  6 
*»U.4,cip,  76,  sect.  9;)  bat  the  parly  would  not  bo  ilierebj  qualified  m  n  hnusehotder,  m 
^red  by  tlie  latter  statute. 
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1835.        directed  to  him^  to  remove  into  this  Court  a  certain 
record  of  the  proceedings  in  the  court-leet  of  the  said 
t7.  manor,  relative  to  the  appointment  of  Ralph  Turner  as 

M^-VIt^"^  one  of  the  constables  of  the  said  manor,  in  the  month  of 
October  last,  or  the  fines  imposed  upon  him  in  coDse* 
quence  of  his  refusal  to  serve  in  the  said  office. 

The  foliowmg  facts  were  stated  upon  the  affidavits  in 
support  of  and  in  opposition  to  the  rule : 

The  juries  of  the  court-leet  of  the  manor  of  Man- 
chester annually  elect    the   municipal   officers   of  the 
manor«  the  principal  of  whom  are  the  boroughreeve  and 
the  two  constables.    The  government  of  the  township 
of  Manchester,  (which  is  co-extensive  with  the  manor,) 
is  vested  principally  in  the  two  constables.     The  leet 
juries  have  generally  elected,  as  boroughreeve  and  con- 
stables, men  of  wealth  and  influence  in  the  town.     Per- 
sons elected  have  frequently  manifested  great  reluctance 
to  accept  and  be  sworn  into  these  offices ;  considerable 
expense  and  great  inconvenience  and  loss  of  time  being 
the    usual   consequence   of  the   due  execution   of  the 
offices.     When  the  certificates  commonly  called  Tyburn 
Tickets,   were  transferable    by   law,   parties   frequently 
purchased  these  certificates  at  a  price  varying  from  20Q/. 
to  500/,,  principally  with  a  view  to  obtain  an  exemption 
from  serving  the  office  of  constable.     In  1808  the  leet 
jury  elected  John  Driiikwa(er,  Esq.  and  Peter  Ewarif 
Esq.,  then  being  respectively  inhabitants  of  the  manorj 
to  be  constables  of  the  manor.      Mr.  Drinktoater  re- 
fused to  be  sworn  in,  and  was  fined  20/.,  which  he  paid 
to  the  lord  of  the  manor.     Mr.  Etcart  also  having  re* 
fused  to  be  sworn  in,  was  fined    100/.,  and  paid  that 
sum  ;  but  of  this  sum  the  lord  afterwards  remitted  one 
half.     At  the  same  court-leet  the  jury  elected  a  Mr. 
Potia\  an  inhabitant  of  the  manor,  to  serve  the  office 
of  constable.      He,  however,  refused  to  execute  the 
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duties  of  the  office^  and  was  fined  100/.^  which  he  paid. 
Since  that  time  the  population  of  Manchester  and  the 
adjoining  townships  has  very  greatly  increased,  and  the 
office  of  constable  has  in  consequence  become  more  im-    Sir  Oswald 

^  MOSLEY. 

portant  to  the  public,  and  more  burthensome  to  the 
officer.      Many   of    the   dwelling-houses   in   the   chief 
streets  of  Manchester,  which  twenty  or  twenty-five  years 
igo  were  inhabited  by  the  wealthy  merchants  and  other 
individuals,  are  now  used  as  warehouses  &c.,  and  many 
of  such  merchants  &c.,  now  reside  in  the  neighbouring 
I      townships,  and  are  thereby  become  liable  to  serve  the 
office  of  constable  in  such  townships,  although  accus- 
tomed daily  to  frequent  their  warehouses  &c.  in  Man- 
diester.     At  a  court  leet  for  the  manor  of  Manchester, 
held  6th  October,  1834,  the  jurors  returned  Ralph  Tur- 
ner, merchant,  as  a  fit  and  proper  person  to  be  one  of 
the  constables  of  the  manor  for  the  ensuing  year ;  and 
Mr.  Turner  was  afterwards   summoned   to   the   court, 
attended,  and  was  required  to  take  upon  himself  the 
office  of  constable,  and  to  take  the  oaths  for  the  due 
execution  of  the  office.     This,  however,  he  refused  to 
do;    and  the  steward,  in  consequence,  imposed  upon 
him  a  fine  of  300/.    The  ground  of  the  refusal  of  Mr. 
Turner  to  accept  the  office  was  a  belief,  founded  on  the 
following  circumstances,  that  he  was  not  liable  to  serve 
the  office:  —  Mr.  Turner'  hzs  resided  for   many  years 
with  his  mother,  at  Carter  Place,  near  Haslingden,  dis- 
tant from  Manchester  about  seventeen  miles.     He  has 
-      there  in   some  respects  a  separate  establishment,  for 
L      which  he  pays  rates  and  taxes.     He  and  his  brother 
I     jointly  rent  of  their  mother  the  farms  and  lands  belong- 
I      iog  to  Carter  Place,  and  have  a  large  manufacturing 
I      eitiblishment  in  the  township  of  Haslingden,  where  also 
they  occupy  a  considerable  farm,  of  which  they  are  joint 
proprietors.     For  property  occupied  by  them  in  Has- 
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1836.  lingdeu  they  pay  a  rent  of  7001.  a  year,  and  tbey  are 
assessed  to  aud  pay  the  rates  aad  taxes  io  respect  of  all 
the  property  occupied  by  theiu  in  Hasliugdeu.  jdr. 
^M^^^^^"^  Ua/pA  Turner  and  his  brother  are  subject  to^  and  actu- 
ally do  perform  suit  and  service  at  the  court-leet  of  Has? 
lingden^  in  respect  of  the  property  so  occupied  by  then 
in  that  township ;  aud  when  from  any  cause  they  havi 
not  attended  at  such  leet^  a  fine  has  been  imposed  oa 
them,  aud  paid.  The  brothers  jointly  occupy  a  ware- 
house in  Manchester,  at  which  they  seU  the  gooda  mi* 
nufactured  by  them  at  Haslingden  ;  whkh  warehouse  is 
open  every  day  for  that  purpose,  and  (or  which  thej 
are  rated  and  pay  rates.  Mr.  Ralph  Turner  is  in  the 
habit  of  coming  into  Manchester  from  Haslingden  ever; 
Monday  afternoon  or  Tuesday  morning,  and  of  remaio- 
ing  there  till  the  Saturday  afternoon^  for  the  purpose  of 
attending  to  his  business.  He  does  not  however,  nor 
does  any  person,  sleep  at  the  warehouse,  nor  has  he  aojr 
servant  in  Manchester,  or  establishment  there  other 
than  the  warehouse ;  but  he  occupies  lodgings  at  a 
weekly  rent,  and  there  sleeps  when  in  Manchester.  It 
appeared  upon  the  affidavit  of  Mr.  Turner ^  that  he  ob- 
jected to  the  proceedings  of  the  court-leet  on  two 
grounds ;  first,  that  he  was  not  liable  to  be  elected  ;  and 
secondly,  that  even  if  he  were  so,  i\ie  fine  was  excessive* 
The  deputy  steward,  in  an  affidavit  sworn  contrd,  stated 
his  belief,  that  unless  a  considerable  tine  is  imposed 
upon  lit  persons  who,  beiug  elected,  refuse  to  serve  the 
office  of  constable,  much  difficulty  will  occur  in  pro* 
curing  the  services  of  fit  and  proper  persons  actually 
resident  within  the  town,  and  that  many  fit  persons 
would  rather  pay  a  considerable  sum  of  money,  by  wa^ 
of  fine,  than  undergo  the  labour  and  incouvenieuce 
attendant  upon  a  due  execution  of  the  office. 
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Sir  JP.  Pollock  and  Wightman  now  shewed  cause. 

On  neither  of  the  two  grounds  suggested  ought  this 
rule  to  be  made  absolute.  ^ 

The  circumstance  of  Mr.  Turntr'a  being  liable,  sup-    Sir  Oiwald 
posing  that  to  be  the  fact,  to  suit  and  service  in  the 
township  of  Haslingden,  does  not  exempt  him  from  liability  to 

iyiility  to  be  elected  constable  of  Manchester.    If  the  ^^^®  ^^® 
•^       .         .  office. 

act  of  bemg  liabk  to  be  elected  constable  elsewhere 
were  a  sufficient  excuse^  a  party  liable  to  be  appointed 
kj  the  coiirts-ket  of  two  manors  might  refuse  to  serve 
ia  tiihtr  manor.  It  may  be  denied  that  Mr.  Immer  is 
I  reaiaat  in  Hasliagden,  but  it  cannot  be  denied  that  he 
is  so  IB  Manchester.  In  Rex  v.  Adlard{a),  m  which  all 
the  authorities  are  collected,  and  which  will  be  relied  on 
coQlr^  it  was  held,  that  a  person  who  lived  in  the  par 
rish  of  A.»  and  occupied  for  the  purposes  of  bis  trade 
premisea  in  the  parish  of  B.,  for  which  he  was  rated  and 
paid  the  rates,  but  in  which  neither  he  nor  any  one  ever 
slept,  was  not  liable  to  serve  the  office  of  constable  in  Bw 
This  case  is  very  different ;  for  here  the  party  does  in 
general  sleep  five  nights  a- week  in  Manchester. 

Then  with  regard  to  the  amount  of  the  fine^  it  is  sub-*  Second  point: 
mitted,  that  tmder  the  circumstances  it  was  not  greater  ^™<'*>'^^  ^^ 
than  those  circumstances  rendered  necessary.  Nearly 
thirty  years  ago,  a  fine  of  100/.  was  found  inadequate, 
and  such  a  change  of  circumstances  has  since  taken 
place  as  makes  it  reasonable  to  suppcne  that  a  fine  of 
300/.  is  not  more  than  sufficient  for  the  purpose  of  se- 
cnringy  at  the  present  day,  the  services  of  proper  persons* 

Campbell^  A.  G.  and  Colqulwun,  contr^     It  is  quite  First  point« 
dear  that  Mr.  Tamer  is  a  resiant  at  Hasliugden,  (distant 
Beventeen  miles  from  Manchester).     It  is  impos^iible  for 

(o)  7  Dowl.  &  Ryl.  340;  4  Barn.  &  Cressw.  772;  8  Dowl.  k 
H*  Mag.  Ca.  416. 
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1835.         him  to  perform  the  duties  of  constable  both  there  and 

,!^r^C^       at  Manchester.      If  the  Court  decide  ihal  Mr.  Turner 
The  Kiso 

9.  IS  liable  to  serve  the  office  of  constable  in  both  places, 

^MosLEY^*'  they  will  in  effect  say  that  he  is  liable  to  be  pitnishtd 
in  each  place  for  not  performing  duties  which  his  cir* 
cumstances  disable  him  from  performing.  A  man  cao 
be  constable  in  one  constablewick  only;  and  therefore 
if  Mr.  Turner  is  shewn  to  be  liable  to  serve  in  Has* 
lingden,  he  is  exempt  in  Manchester.  lu  Haslingdcn, 
Mr.  Turner  occupies  buildings  and  lands^  and  has  an 
establishment  for  residencCi  in  respect  of  which  he  is 
rated.  In  Manchester  he  has  no  dwelling-house  for 
which  he  is  rated— no  establishment  of  any  kind.  In 
Rex  V.  Adlard,  the  defendant  occupied  and  was  rated 
for  premises  in  the  parish  in  which  he  was  elected  cod- 
stable,  and  occasionally  passed  the  night  at  work  in 
those  premises,  yet  he  was  held  not  to  be  liable.  In 
that  case,  Lord  Tenterden  observed,  that  it  was  not  ma- 
terial whether  the  defendant  passed  the  night  at  work 
or  asleep  {a).  That  case  was  decided  on  the  ground 
that  if  a  party  was  not  a  rated  inhabitant  within  the  cun- 
stablewick,  he  was  not  liable  to  serve  the  office  of  con- 
stable. If  Mr.  Turner  were  in  the  habit  of  sleeping 
every  night  at  lodgings  at  Manchester,  he  would  not  be 
a  rated  inhabitant.  [Littledale,J.  In  Cookv.  Slubbs{b) 
it  was  said  that  the  rule  is,  that  every  man  ought  to  be 
within  a  \eet,  and  none  can  be  of  two  leets.  Suppose 
Mr.  lurner  had  a  dwelling-house  and  establishment  at 
Manchester^  and  also  at  Haslingden,  what  then  .'^j  A 
difficulty  would  arise,  which  does  not  occur  in  the  pre- 
sent case.  \Littledale,  J.  Suppose  he  had  a  house  at 
Haslingden,  and  that  he  slept  every  night  at  Manchester 

(a)  This  does  not  appear  in      General,  from  his  own  recollec- 
either  of  the  reports  of  this  case,      tion. 
but  was  stated  by  the  Attorney-         (6)  Cro.  Jac»  583. 
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in  lodgiDgSy  would  he  not  then  be  liable  i  He  would  be 
Uable  to  be  summoned  to  the  court-leet.]  As  a  resiant 
lie  might  be  summoned  to  the  leet,  but  he  would  not  v. 

be  "  idoneus*'  to  serve  the  office  of  constable.     It  is    ^^^^^^^^ 
very  important  that  a  constable  should  be  a  householder, 
in  order  that  he  may  be  readily  found  in  case  of  a  sud- 
den affray. 

Every  fine  ought  to  be  reasonable.  Com.  Dig.  Leet,  Second  point. 
(M.  6).  A  fine  of  40/.  is  the  highest  anywhere  to  be 
found  in  the  books.  In  this  same  manor  a  fine  of  100/. 
was  imposed  in  1808^  and  appears  to  have  been  suffi- 
cient, as  no  fines  from  that  time  until  now  are  stated  to 
have  been  imposed  for  refusing  to  serve  this  office.  No 
ground  has  been  made  for  raising  the  fine  at  once  to 
three  times  the  amount  of  that  last  imposed.  In  the 
case  mentioned  as  having  occurred  in  1808,  there  would 
appear  to  have  been  actual  contumacy,  as  the  parties  do 
not  seem  to  have  disputed  their  liability.  Here,  no 
contumacy  is  imputed,  but  on  the  contrary,  a  bona  fide 
doubt  of  his  liability  appears  to  have  been  the  motive 
for  Mr.  Turner*^  refusal  to  serve  the  office. 

Lord  Den  MAN,  C.  J.—  I  think  that  this  rule  must  be 
made  absolute ;  not  that  I  entertain  any  great  doubt  as 
to  whether  Mr.  Turner  is  a  resiant,  so  as  to  be  liable 
to  be  called  upon  to  serve  this  office^  (though  the  point 
may  certainly  be  open  to  doubt,)  but  because  I  think 
that  the  fine  is  clearly  unreasonable.    As  100/.  was  found 
to  be  a  sufficient  fine  twenty-seven  years  ago,  there  is 
BO  reason  why  a  fine  of  triple  the  amount  should  be  im- 
posed now.     The  Court  are  to  adjudge  whether  a  fine 
is  reasonable;  and  it  is  impossible  not  to  look  with  con- 
siderable jealousy  at  these  fines>  when  we  consider  by 
^hom  they  are  received. 


The  Kino 


18S5.  LiTTLBDALE,  J.*^I  ihbk  that  Mr.  Turmtr  it  a  ittiast 

within  the  jurisdiction  of  the  courtrleet  of  MancheaUt. 
«r  I  do  not  think  he  could  eiempl  hMBself  frou  serving 

S^Obwald  ijjg  office  of  constable  by  living  in  a  lodgii^.  He  is  one 
whose  Situation  in  life  makes  hia  a  proper  person  to  be 
elected  to  this  office.  Perhaps  if  Mr.  I\irm€r  had  bees 
actually  chosen  constable  of  Haslingden  for  the  same 
year,  he  might  have  been  discharged  from  bevig  consta- 
ble of  Manchester.  For  in  Viu.  Mr.  tit.  Constable,  (C) 
pi.  8  (a),  I  find  this  passage :  *^A.  was  aelaaUy  constable 
of  the  hundred  of  B«,  and  lived  at  W.  within  the  biAadied 
of  B.,  in  Essex,  and  being  chosen  coUeclor  for  the  poor 
in  Cornhill,  in  London^  where  he  first  Itved,  a  writ  of 
privilege  was  moved  for  and  granted,  S  Keb.  6£7»  pi*  l6^ 
Rejc  V.  Rice;**  and  in  the  margin  this  is  added,  ^^J^ 
46,  Price's  case,  S.  C. ;  and  he  wa»  discharged  till  his 
office  of  constableship  should  expire.^'  But  the  fine  is, 
I  think,  unreasonable.  The  largest  fine  ever  before  im- 
posed was  \0OL  It  is  said  to  be  difficult  to  get  efficieat 
persons  to  serve  the  office.  This  is  very  probable ;  for 
there  is  no  corporation,  and  the  government  of  the 
township  is  vested  principally  in  the  two  constables, 
whose  duties  are  burtheusome.  StiH  I  think  that  a  fine 
of  dOO/.  is  excessive.  A  snuiller  fine  must  first  be  tried, 
and  if  it  is  found  to  be  insufficient,  the  fine  aoay  be  in- 
creased, until  perhaps  it  reaches  the  present  amount 

Pattkson,  J. — Ou  the  ground  that  the  fine  is  exce»> 
sive,  1  think  that  this  rule  should  be  made  absolute.  1 
wish  it  to  be  understood  that  the  rule  is  not  made  abso- 
lute on  the  ground  of  non-liability.  At  the  same  time  I 
confess,  tliat,  as  at  present  advised,  I  see  no  reason  wb; 
a  man  should  not  be  liable  to  serve  in  several  leets. 

(a)  5  Via.  Abr.  432. 
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Tbe  King 
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If  he  had  been  already  choten  constable  for  the  ensuing        1835. 
year  ia  one  plaee,  that  might  be  an  excuse  for  not  serv- 
ing in  the  other  for  the  same  year,  for  a  man  cannot  duly         "v. 

«ene  that  office  in  two  places  at  the  same  time.  ^M«iuy^^ 

WiLUAMS^  J^  coociurred. 

Rule  absolute. 


Wiles  v.  Coo?eb  and  others. 

Trespass    for    assault    and    false    imprisonment.  The  provisions 
Plea :  not  guilty.  c.  18,  apply 

By  a^n  order  of  Pailesou,  J.,  made  by  consent,  the  only  to  cases 
,         .  .   .  of  penalties 

following  case  was  stated  for  the  opinion  of  the  Court:    and /or- 

The  plaintiff  is  a  carpenter,  living  at  Cheltenham. -'^^'iSSJI*^'*^  ^ 
Tbe  defendants  were  at  the  time  of  the  imprisonment,  magistrates 
aud  still  are,  justices  of  the  peace  for  Gloucestershire.      eT^un'derthat 

1st  May,  1834,  one  Willicombe  made  an  information  statute,  to 

J  !••  ••  1  .  i»«»rr   commit  a  par- 

ana  complamt  m  writfng,  upon  oath,  agamst  the  plauitilf,  ty  to  prison 

before  the  defendant  Cooper;  the  material  part  of  which  ^^^  ^^^  "®"" 

*    ^  /  ,       payment  of  a 

was  as  follows: — ''who  saith  that  there  is  due  to  him  sum  of  money 

from  Charles  Wilts,  (the  plaintiff,)  for  wages  for  labour  "Sf^^^l 

^i  a  carpenter,  the  sum  of  2/.  25.  ^d.,  which   he   has  20  Geo.  2,  c. 
n«  1    .  J  *  »  19,  31  Geo,  2, 

neglected  to  pay. '  c.  11,  and  4 

In  consequence  of  the  above  complaint,  the  plaintiff  Geo.  4,  c  34, 

,       .         to  be  due  as 
Was  summoned  to  appear  and  answer  before  the  justices  wages. 

who  might  be  sitting  at  the  Public  Office,  Cheltenham,  ^  ^  **?  \ 

on  3d  May  then  instant,  which  was  the  next  day  of  petty  fore  magis- 

sessions.     The  plaintiff  appeared,  in  obedience  to  the  g'J^^^"  g  ^ 

summons,  before  the  three  defendants,  who  then  were  19,  31  Geo.  2, 

^he  sitting  magistrates.     Willicombe  also  appeared,  and  Geo.\  c.34 

for  non-pay- 
n^eot  of  wages,  it  should  appear  that  the  relation  of  master  and  servant  in  one  ot  the 
Occupations  therein  specified,  eiusted  between  the  debtor  and  the  informant. 


Wiles 
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1835.        in  the  presence  of  the  plaintiff  and  before  the  defendants 
made  a  statement  upon  oath,  of  which  the  following 
v.  minute  was  made  by  the  magistrates'  clerk: — *' Aaron 

and^oUiers      ^ilUcombe,  sworn,   saith — There  is  due  to  me  from 
Charles  Wiles  21.  25.  Sd,  for  wages  as  a  journeyman  car- 
penter  at  145.  a  week.*'    The  defendants  then  heard  the 
statement  of  the  plaintiff  in  answer  to  Willicombe*s  com- 
plaint, which  did  not  satisfy  them  that  the  wages  were 
not  due.      The  defendants  therefore  ordered  and  ad- 
judged the  plaintiff  forthwith  to  pay  2l.  2s.  Sd.  together 
with  45.  6d.  costs.      The  plaintiff  then  stated  that  he 
could  not  pay  those  sums,  and  that  he  had  not  sufficient 
goods  or  chattels  whereon  the  same  could  be  levied  by 
distress.      Whereupon   the    defendants  committed  the 
plaintiff  to  prison  for  two  calendar  months,  unless  the 
said  sums  of  £/.  2s.  Sd.  and  45. 6d.  should  be  sooner  paid. 
By  the  warrant  of  commitment, — after  reciting  that 
Willicombe  had  complained  that  the  plaintiff  had  refused 
or  neglected  to  pay  unto  him  the  sum  of  21.  2s.  Sd.y  the 
wages  justly  due  to  him  from  the  plaintiff  ybr  work  and 
labour  as  a  servant  in  the  bwsiness  of  a  carpenter,  duly 
performed  by  Willicombe  for  the  plaintiff;  that  a  sum- 
mons had  been  issued,  and  that  the  plaintiff  had  ap- 
peared, but  did  not  prove  to  them,  the  defendants,  that 
the  wages  had  been  paid  to   Willicombe,  and  did  not 
shew  any  just  cause  why  the  same  should  not  be  paid; 
that  they,  the  defendants,  had  therefore,  on  3d  May,  by 
writing  under  their   hands,  adjudged,  determined   and 
ordered    that   the  plaintiff  should  pay  forthwith  to  A. 
Willicombe  2l.  2s.  Sd.,  which  appeared  to  the  said  jus- 
tices to  be  just  and  reasonable  to  be  paid  by  the  plaintiff 
to  WiUicombe,  and  45.  Qd.  for  costs,  together  21.  Is.  2d,\ 
that  on  Sd  May  the  plaintiff  had  due  notice  &c.  but 
neglected  and  refused  to  pay  the  same;  and  that  it  ap 
peared  to  them,  the  justices,  by  the  confession  of  the 
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laintiff,  that  he  had  not  sufficient  8cc.|  whereon  to  levy 
U:.»  and  that  he  had  not  paid  the  said  sums  or  any  part 
hereof; — it  was,  in  pursuance  of  5  Geo.  4,  c.  18,  com- 
manded to  the  constable  of  Cheltenham,  to  take  the 
filaintiff^,  and  safely  convey  him  to  the  House  of  Correc- 
tion at  Northleach,  and  deliver  him  to  the  keeper  there- 
of; and  to  the  keeper  thereof  to  receive  him  into  the 
said  House  of  Correction,  there  to  imprison  him  for  two 
calendar  months,  unless  the  said  sum  of  2l.7s,2d.  should 
be  sooner  paid,  or  until  he  should  be  discharged  by  due 
course  of  law. 

The  plaintiff  remained  in  prison  eight  days,  and  then 
paid  the  money  and  was  discharged. 

The  questions  for  the  opinion  of  the  Court  are.  First, 
Whether  the  defendants  were  empowered,  by  20  Geo.  2, 
c.  ]9,  and  4  Geo.  4,  c.  34,  to  order  and  adjudge  the 
plaintiff  to  pay  the  said  sums  of  2l.  2s.  8J.  and  4s.  6d.  in 
manner  before  mentioned:  Secondly,  Whether,  upon 
QOD-payment  and  confession  by  the  plaintiff  that  he  had 
not  sufficient,  &c.  whereon  the  same  might  be  levied, 
the  defendants  were  empowered,  by  5  Geo.  4tf  c.  18,  to 
commit  him  to  prison,  as  above  stated. 

If  the  Court  shall  be  of  opinion  in  the  afBrniative 
thereof,  then  the  plaintiff  agrees  that  a  judgment  shall 
be  entered  against  him  by  nolle  prosequi  or  otherwise, 
as  the  Court  may  think  fit;  but  if  the  Court  shall  be  of 
a  contrary  opinion,  then  the  defendants  agree  that  judg- 
ment shall  be  entered  against  them  by  confession,  for  5/. 
damages,  or  otherwise,  as  the  Court  may  think  fit. 
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Wiles 

V. 

Cooper 
and  others. 


Erie,  for   the   plaintiff.      The   magistrates   had   no  First  point: 
»owcr,  either  by  20  Geo.  2,  c.  19,  or  4  Geo.  4,  c.  34,  to  Authority  of 

'  •'^  .  magistrates  to 

tder  the  plaintiff  to  pay  this  sum  of  money.     By  20  order  payment 

reo.Q,  c.  19,  it  is  enacted,  that  disputes  which  shall    ^    eraser. 
rise  between  masters  and  servants  in  husbandry,  who 
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18S5.        shall  be  hired  for  one  yesr  or  loi%er,  tM*  wliidi  MA 

.„  arise  between  masters  and  artificers,  handtciaftsmei^ 

Wiles  ' 

V.  miners.  Colliers,  keelmen,  pitmen,  glaatmen,  potters,  tnd 

an/otbm.  ^^^^^  labourers,  shall  be  heard  and  determined  bj  t 
justice  of  the  peace;  and  the  justice  is  enlpowered  to 
make  an  order  for  the  payment  of  the  wigea-,  and  ia 
case  of  non-payment  for  twen^-one  days^  to  le^y  the 
amount  by  distress  and  sale.  By  4  Ge«K  4^  c^  3^  st  ^ 
the  justice  is  empowered  to  order  payment  of  the 
amount  of  the  wage*  which  shall  appear  to  be  rive  to 
any  servants  in  husbandry,  artificers,  labourers,  ^  other 
person  named  in  W  Gt6.  fi,  e%  19,  or  in  81  Gech  9,  ci  lli 
which  was  passed  to  empower  jnstkes  to  determine  di^ 
ferences  between  mastem  and  ih^ir  sermbts  in  htos- 
bandry,  though  sUch  servants  should  have  been  hkti 
for  less  time  than  a  y(^r.  It  was  also  deelaMi,  by  4 
G€0^4^  t.  34,  that  the  order  of  justites  for  the  payilkieirt 
of  the  wages  should  be  final. 
Sufficiency  of       First.  It  does  not  s|)pear  in  the  information  ejMHi 

which  the  adjudication  was  founded  that  the  complatn- 

ant  was  one  of  the  class  of  persons  nl^med  in  the  acts  of 

^0  Geo.  Q.  and  4  Geo.  4. 

Relation  of  Secondly.   It  does  not  appear  upon  the  information, 

servant.  ^^^  indeed  by  the  evidence  subsequently  given,  that  the 

relation  of  master  and  servant  existed  beti^'een  the  com- 
plainant arid  the  plaintiff.  Iri  all  the  cases  ofci  this  sub- 
ject, it  has  been  held  that  th^  relation  of  master  ibd 
servant  must  exist,  and  that  otherwise  the  magistrates 
have  no  jurisdiction.  Hatdy  v»  R^l^  (<t),  Lanoi^tr  t 
Greaves  (b),  Bramwell  v.  Penneck  (c). 
Second  point :  The  magistrates  had  no  authority  to  commit  the  pirty 
commit      ^     ^^^  non-payment  of  the  sum  adjudged  to  be  due.    This 

(n)  4  Mann.  &  Ryl.  295;  S.  C.  (c)  I  Mann.  &  Ryl.  409;  S.  C 

9  Bahi.  &  Cressw.  60S;  S  Mann.  ^  Bam.&Cressw.  536;  1  Mann. 

8t  RjrI.  Mag.  Ca.  BOh  k  Rjl  M^i  Ca;  109. 

(6)  9  Barn.  &  Cressw.  628. 
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triaes  on  the  5  Gee.  4,  c.  16  (a),  which  is  inti- 
*'  An  act  for  the  more  effectual  recovery  of  penal- 
lefbre  justices  and  magistrates  on  conviction  of 


IBSd. 


Sect.  1.  ''  Whenever  any 
f  or  forfeiture  is  or  shall 
!cted  to  be  recoTered  be* 
n/  justice  or  justioes  of 
see,  or  ma^iistrate  or  nia- 
es  for  any  county,  &c., 
ch  justices,  &c.  is  or  are 
\md  etid  empowered,  on 
Dvictioa  of  the  oflfender,  in 
t  of  payment  of  such  pe- 
)r  forfeiture,  together  with 
Bsotmble  colls  and  charges 
ling  such  conviction,  to 
the  same  to  be  levied  by 
is  and  sale  of  the  goods 
lattels  of  the  ofiender  or 
ers,  by  warrant  or  warrants 

the  hand  attti  seal,  or 
and  seals,  of  such  justices, 
sgether  with  the  reaSona- 
)sts  of  such  distress  and 
and  in  case,  upon  a  valaa- 
)eing  taken  of  the  goods, 
r  the  offender,  sufficient 
(s  for  the  payment  of  nil 
penalties  and  Ibrfeitures 
ither  costs  and  charges, 
t  be  found,  or  id  ease  it 
ippear  to  Such  justice,  &c. 

by  the  confession  of  the 
er  or  otherwise,  that  the 
er  has  not  sufficient  goods, 
r hereupon  the  same  may 
ied,  within  the  jurisdiction 
;1i  justice,  &c.,  no  sale  shall 
place  of  the  goods,  6cc.  of 
)flender,  but  it  shall  be  law- 
'  such  justice,  &c.  to  commit 
ofiender  to  the  common 
yt  house  of  correction  for 


such  time  and  in  such  manner 
as  in  such  acts  respectively  men- 
tioned and  directed,  then  and  in 
every  such  case  it  shall  and  naay 
be  lawful  to  and  for  such  jus- 
tice, &c.,  at  his  or  their  discre- 
tion, to  order  the  offender  so 
eonvictlKl  to  be  kept  atid  de- 
tained in  safe  custody  until  re* 
turn  shall  be  made  to  such  war- 
rant or  warrants  of  distress,  un- 
less, &c.$  or  in  case  it  shall  ap- 
pear to  the  satisfaction  of  such 
justice,  &c.  eitlier  by  the  confess 
sion  of  the  ofiender  or  otherwise, 
that  he  or  she  hath  not  goods, 
&c.  within  the  jurisdiction  of 
suchjastice,&c.  sufficient  where- 
on to  levy  all  such  penalties  and 
forfeituresjCostSand  Charges,sttch 
justice,  &c.  may,  at  his  or  their 
discretion,  without  issuing  any 
warrant  of  distress,  commit  the 
ofiender  fbr  such  period  of  time 
and  in  such  ahd  the  like  tnanner 
as  if  a  warrant  of  distress  had 
been  issued  and  a  nulla  bona  re- 
turned thereon." 

Sect.  S,  after  reciting  that  by 
some  acts  certsln  penaltiei  or 
turns  of  money  are  to  be  recovered 
before  a  justice  or  justices  of 
the  peace,  or  a  magistrate  or 
magistrates,  and  he  or  they  is  or 
are  authorized  to  issue  forth  his 
or  their  warrant  for  levying  tuck 
penalties  or  sums  of  money  by  dis- 
tress and  sale  of  the  goods,  &c. 
of  the  ofibnder  or  defendant, — 
but  no  further  remedy  is>  pro- 
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offenders,  and  for  facilitating  the  execution  of  warrants 
by  constables."  Upon  examination,  it  will  be  found  that 
this  statute  applies  only  to  penalties  and  forfeitures,  and 
has  no  relation  to  wages.  Hutchinson  v.  Lowndes  [a) 
may  be  quoted  contrd ;  but  all  that  the  Court  decided 
in  that  case  was,  that  a  warrant  of  commitment  must  be 
in  writing.  There  was  no  discussion  upon  the  question 
whether  the  magistrates  had  the  power  to  commit. 


First  point. 


JS.  V,  Richards,  for  the  defendants.  The  magistrates 
had  authority  under  20 Geo.2,  c.  19,  and  4  Geo.  4,  c. 34, 
to  determine  this  matter.  By  those  statutes,  the  magis- 
trates are  authorized  to  determine  disputes  between 
masters  and  servants  in  husbandry,  and  between  mas- 
ters  and  certain  artificers.  It  was  proved  that  the  com- 
plaiuant  was  entitled   to  wages  at    145.  a  week,  as  a 


vided  in  case  no  sufficient  goods, 
&c.  can  be  found  whereon  to 
levy  such  penalties  or  sums  of 
money,  —  for  remedy  thereof 
enacts,  *'  that  whenever  it  shall 
appear  to  any  such  justice,  &c. 
by  whom  any  penalty  or  sum  of 
money  is  adjudged  to  be  paid, 
upon  the  return  of  any  such 
warrant  of  distress,  that  no  suf- 
6cient  goods,  &c.  of  the  offender 
or  defendant  can  be  found, 
whereon  to  levy  the  sum  ad- 
judged to  be  paid,  and  all  costs 
and  charges  within  the  jurisdic- 
tion of  such  justice,  &c.,  or  in 
case  it  shall  appear  to  such  jus- 
tice, &c.,  either  by  the  confession 
of  the  party  or  otherwise,  that  he 
or  she  has  not  sufficient  goods, 
&c.  within  the  jurisdiction  of 
such  justice,  &c,  sufficient  where- 
on to  levy  such  sum  of  money. 


costs  and  charges,  such  justice, 
&c.,  at  bis  or  their  discretion, 
and  without  issuing  any  warrant 
of  distress,  may  proceed  in  such 
and  the  like  manner  as  if  a  war- 
rant of  distress  had  been  issued, 
and  a  nulla  bona  returned  there- 
on; and  it  shall  be  lawful  for 
such  justice,  &c.  to  issue  forth 
his  or  their  warrant  for  commit- 
ting such  offender  or  defendant 
to  the  common  gaol,  for  any 
term  not  exceeding  three  calen- 
dar months,  unless  the  sum  ad- 
judged to  be  paid  and  all  costs 
and  charges  of  the  proceedings 
shall  be  sooner  paid :  Provided 
always,  that  the  amount  of  such 
costs  and  expenses  shall  be  spe* 
cified  in  such  warrant  of  com- 
mitment." 
(a)  Ante,  vol.  i.  476. 
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journeyman  carpenter.     [Liord  DenmuN,  C.J.  Was  any 

contract  to  serve  shewn?]      If  a  man  be  hired  at  14*. 

.        .  Wiles 

a  Week,  the  common  understauduig  is  that  he  is  to  be-  v. 

come  the  servant  of  the  person  who  hires  hira,  for  a  aiSotluT 
week  at  least,  for  145.  [Litlledale,  J.  The  information 
Joes  not  call  the  complainant  a  journeyman  carpenter, 
uid  it  is  the  information  which  gives  the  magistrates 
urisdiction.]  It  was  proved  that  the  complainant  was 
i  journeyman  carpenter ;  and  there  is  nothing  in  the 
(tatiites  to  limit  the  power  of  the  justices  to  such  cases 
)iily,  in  which  the  information  expressly  shews  that  the 
!:ase  is  within  the  jurisdiction  of  the  justices. 

If  the  magistrates  had  jurisdiction,  Hutchinson  v.  Second  point. 
Lowndes  is  an  authority  to  shew  that  they  had  power  to 
u^mniit  under  the  6  Geo.  4,  c.  18.  The  power  of  adju- 
iication  would  be  nugatory  if  there  were  no  power  to 
:!ommit.  It  could  not  be  the  intention  of  the  legislature 
that  if  the  party  refused  to  obey  the  order  of  the  magis- 
trates, and  had  no  goods  to  be  distrained,  the  complain- 
ant's only  remedy  should  be  by  indictment. 

Lord  Denman,  C.J. — Hutchinson  \.  Lowndes  was 
only  argued  on  one  side.  The  Court  were  satisfied 
that  one  objection  was  fatal,  and  decided  nothing  with 
respect  to  the  power  to  commit.  The  statute  of  5 
Geo.  4  applies  only  to  penalties,  and  not  to  a  case  like 
the  present,  where  a  sum  of  money  is  adjudged  to  be 
due  for  wages. 

LiTTLEDALE,  J. —  It  is  quite  clear  that  the  statute  of 
5  Geo.  4  applies  only  to  penalties  and  forfeitures. 

To  give  the  magistrates  jurisdiction  under  20  Geo.  2 
iiul  4  Geo.  4,  it  should  appear  that  the  relation  of  mas- 
ter and  servant  existed.     The  information  merely  says 
Aal  a  sum  of  money  is  due  from  Wiles  to  the  com- 
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plainant  for  wages  as  a  carpenter.  The  evidence  is, 
that  a  sum  of  money  is  due  from  Wiles  to  the  complain- 
ant  ybr  wages  as  ajourneynuin  carpenter  at  14i.  a  week 
Two  new  facts  are  therefore  added ;  that  the  complain- 
ant 18  a  journeyman  carpenter,  and  that  he  was  engaged 
at  145.  a  week.  The  warrant  goes  so  far  as  to  state 
that  a  sum  of  money  was  due  from  Wiles  to  the  com-  ■ 
plainant  for  wages  due  to  him  for  work  and  labour  m  ^^ 
a  servant  in  the  business  of  a  carpenter.  ^ 


Patteson,  J. — The  magistrates  had  oo  power,  un- 
der the  statute  of  5  Geo.  4,  to  commit.  It  was  assumed,  ■.■ 
in  Hutchinson  v.  Lowndes,  by  the  counsel  who  mo?ed  .y 
for  the  rule  for  a  new  trial,  that  such  a  power  was  gives  h 
by  that  statute ;  but  there  was  no  decision  to  that  effect  .. 
by  the  Court. 

Williams,  J.,  concurred.  ^ 

Judgment  for  the  plaintiff. 


Rex  V,  The  Justices  of  the  County  of  Carnarvon.    - 

I 

Where,  in  an  A  Bastard  child,  born  on  the  Idth  November,  1854,  b6-  . 
fS^a  mo-  ^""^^  chargeable  to  the  parish  of  Llanfihangel-y-Pen-  . 
tion,  the  addi-  nant  three  weeks  after  birth.     An  order  under  4  and 

ponent   is        ^  ^'  ^>  ^'  ^G,  s«  72,  on  one  Williams,  as  the  putative  ; 

omitted,  the 

Court  will  not  inquire  whether  the  facts  sworn  to  by  a  co-deponent  are  sufficient  to  ; 

support  the  application. 

When  a  bastard  child  becomes  chargeable  a  month  before  the  Epiphany  sestiooSi 
an  application  for  an  order  to  charge  the  putative  father  is  not  too  late  at  the  Easter 
sessions;  semble. 

The  sessions  cannot  entertain  an  application,  by  the  overseers  of  a  parish,  forsn 
order  to  charge  the  putative  father  or  a  bastard  child,  without  direct  proof  of  notice 
to  such  putative  father,  notwithstanding  his  apptatanci  iu  Court. 


i 
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itber,  was  applied  for  at  the  Carnarvonshire  Easter  ses- 
Mosy  1835,  by  the  overseers  of  that  parish.    The  jus-     xh^^^c 
ices  considered  that  the  application  ought  to  have  been  v. 

Dade  at  the  Epiphany  sessions,  and  was  now  too  late,  ih^  County  of 
ad  refused  to  make  the  order.  CAajiARvou, 

Archbold^  in  Easter  term  last,  moved  for  a  rule  for  a 
landamus  to  the  justices  to  hear  the  application,  and 
intended  that  the  words  (in  s.  72)  ^^  may  apply  to  the 
fxi  General  Quarter  Sessions"  were  ^rectory  only,  and 
id  not  preclude  the  overseers  from  applying  at  any  sub- 
Hjuent  sessions ;  that  if  the  limited  construction  given 
J  the  aesMons  to  these  words  were  to  be  adopted,  the 
oactment  would  in  many  cases  be  ineffective,  as  the 
verseers  might  often  be  unable  to  procure  suflScient  evi- 
ence  to  substantiate  the  charge  against  the  putative 
ither  until  after  the  first  sessions;  that  sect.  73,  by 
roviding  that  in  case  an  order  be  made  against  the  pu- 
itive  father,  the  maintenance  of  the  child  shall  be  calcu- 
ited  from  its  birth,  if  that  shall  have  taken  place  with- 
1  six  months  previously,  but  if  the  birth  shall  have 
iken  place  more  than  six  months  previously,  the  main- 
snance  shall  be  charged  for  six  months  only, — plainly 
idicates  that  the  legislature  contemplated  that  an  appli« 
ation  under  sect.  72  might  be  made  after  the  child  had 
een  chargeablt  more  than  six  months. 

The  Court  granted  the  rule  nisi. 

In  the  affidavit  upon  which  the  rule  was  obtained,  the 
leponents  were  described  as  '^  Owen  Jonet^  of  Wanpeny 
[logwyn,  and  Owen  Evans,  of  Dewmback,  late  overseers 
if  lAe  poor  of  the  parish  of  UanJihangel-y^Pennanty  in 
flic  county  of  Carnarvon,  and  Robert  Williams^  of  Car- 
itt^on,  in  the  said  county,  attorney  at  law." 

T? 
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1835.  J'  Jervis,  on  shewing  cause,  objected  that  the  affida- 

vits could  not  be  read,  on  the  ground  that  they  did  not 
contain  the  proper  additions  of  the  deponents,  Jottes  aod 

Justices  of     Evans,  pursuant  to  Reg.  H.  T.  2  Will.  4,  No.  5,  Mliich 
the  County  of  ,  i  ,•  • 

Carnarvon,    directs  that  *^  the  addition  (a)  of  every  person  making  an 

affidavit  shall  be  inserted  therein." 

Archbold,  coxiXvky  urged  that  Robert  JfilUamswtis  pro- 
perly described,  and  that  enough  of  the  matters  in  the 
affidavit  were  deposed  to  by  him  to  enable  the  Court  to 
decide  the  question  intended  to  be  raised. 

Lord  DcNMAN,  C.J. — The  affidavit  is  not  in  the  form 
required  by  the  rule  of  court.  We  cannot  go  through  it 
to  see  how  much  Robert  Williams  has  deposed  to. 

Per  Curiam.  Rule  discharged  (i). 

The  affidavit  having  been  amended  and  re-sworn,  the 
Court  granted  a  second  rule. 

./.  Jervis  in  this  term  showed  cause  upon  an  affidavit, 
which  staled,  that  upon  the  hearing  of  the  case  at  the 
sessions,  the  overseers  being  called  upon  to  prove  their 
notice  of  application,  put  in  a  paper  purporting  to  be 
a  notice  or  a  copy  of  a  notice  to  IfilliamSy  but  ooC 
signed.  There  had  been  no  notice  to  produce  anj 
original  notice.  It  was  objected  that  this  evidence  was 
insufficient ;  but  the  sessions  overruled  the  objection. 

fie  was  stopped  by  the  Court. 

Archbold,  contr^,  contended  that  the  party  must,  b; 
his  appearing  in  pursuance  of  the  notice,  be  considered 

(tf)   Vitle  a  Inst.  665. 

(Jb)  And  sec  LBUiton\  case,  3  Tyrwhitt,  489. 
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as  haviiifr  waived  any  right  to  object  that  the  notice  was         i835. 

insufficient;    that  the  paper  which  was  put  in  was   a      ^*^v-^»^ 

ri  •.!•.  I  The  KiKG 

mere  copy  of  the  notice ;  and  that  it  lay  upon  the  party,  v. 

defendant,  to  produce  the  real  notice,  and  shew  that.it   i^^^^^^,^^  c 
was  insufficient.  CARMiiRvoN. 

Lord  Denman,  C.  J. — It  is  quite  clear  that  the  notice 
was  insufficient.  The  objection  was  taken,  and  was 
never  waived.     We  cannot  enter  into  the  other  question. 

El  per  Curiam. 

Rule  discharged,  without  costs. 


The  King  t;.  Ramsden  and  others. 
iX  Easter  term  a  rule  had  been  obtained,  calling  upon  By  a  local  act, 

^^  lit* 

Mr.  Ramsden,  and  several  other  gentlemen,  to  shew  "nVof  an  ' 
cause  why  an  information  in  the  nature  of  a  quo  war-  incorporated 
ranto  should  not  be  exhibited  against  them,  to  shew  by  rected  to  elect 

what  authority  they  respectively  claimed  to  exercise  the  governors  and 
«.  r  ,;.  i.1  r.  directorsofthe 

office  of  governor  and  director  of  the  poor  of  thai  part  poor,^who 

of  the  parish  of  St.  Andrew,  Holborn,  which  lies  above  f^'^^^^J^S 

Bars,  in  the  county  of  Middlesex,  and  St.  George  the  and  regula- 
tions respect- 
ing the  poor  and  the  poor-rates,— arc  to  make  out  a  list  of  sixteen  inhabitants  or 
•ccopiers,  from  which  list  justices  at  a  petty  session  are  to  elect  four  to  be  overseers 
uf  ihe  poor, — are  empowered  to  nppoint  watchmen  and  beadles,  (who  are  to  be 
sworn  in  as  constables,  and  act  as  such  whilst  in  execution  of  the  powers  of  this  act, 
and  who,  together  with  the  constables  duly  appointed,  are  to  be  under  the  direction 
aod  control  of  the  govemois  and  directors,)  clerks,  collectors,  treasurers,  inspectors, 
usUtant  overseers,  and  all  such  other  officers  as  they  may  think  fit, — to  dismiss 
them,  and  pay  them  such  salaries  as  they  may  think  proper, — are  to  ascertain  and 
setde  the  sum  to  be  assessed  for  parochial  purposes,  (for  which  sum  poor-rates  are 
10  be  made  by  the  inhabitants,) — are  to  have  vested  in  them  all  houses  &c.  used  for 
the  accommodation  of  the  poor,  and  of  the  watchmen  and  beadles,  and  all  other 
fiQperty  purchased  for  those  purposes,  and  are  to  sue  and  be  sued,  and  to  prosecute 
Dj  indictment  or  information. 

Held,  that  the  office  of  governor  and  director  is  not  such  an  office  that  an  infer* 
Btttion  in  the  nature  of  a  quo  warranto  will  lie  for  an  usurpation  of  it* 
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1835.         Martyr,  in  the  same  county,— on  the  ground  that  their 
li^\^      elections  were  invalid,  not  being  in  accordance  with  (be 
V.  provisions  of  o  Geo.  4,  c.  clxxv  {a). 

J3y  this  statute  it  is  enacted,  sect  5,  that  on  ^tb 
March  in  each  year,  the  rated  inhabitants  within  the 
above  district  should  elect  twenty-five  gentlemen  and 
twenty-five  tradesmen,  who,  with  certain  official  persoDs, 
were  constituted  the  governors  and  directors  of  the  poor 
of  the  district  for  the  ensuing  year,  with  power  to  make 
orders  and  rules  for  the  government,  relief  &c.  of  the 
poor,  and  for  the  ascertaining,  charging,  collecting, 
managing,  and  regulating  of  the  poor-rate,  and  for  the 
appohitment  of  watchmen  and  beadles,  and  for  the  re- 
gulation of  the  constables. 

By  sect.  8  it  is  enacted,  that  the  governors  &c.  shall; 
on  the  Wednesday  next  after  their  election,  meet  together 
and  make  out  a  list  of  sixteen  inhabitants  or  occupiers, 
of  whom  justices  at  a  petty  session  are  to  appoint  four, 
to  be  overseers  of  the  poor  of  the  district  for  the  ensuitg 
year. 

fiy  sect.  10,  all  the  messuages  &c.  occupied  or  used 
for  the  accommodation  of  the  poor,  and  the  watchmes 
amd  beadles  of  the  district,  and  all  moneys  and  rates, 
fixtures,  furniture,  &c.  were  vested  in  the  governors  iu^ 
who  were  thereby  empowered  to  bring  and  to  defeiid 
suits  or  actions,  and  to  prefer  indictments  or  lay  infor- 
mations, laying  the  property  as  the  property  of  the 
governors  and  directors. 

By  sect.  12,  the  governors  &c.  are  to  meet  in  Aagwt 
and  in  February,  or  oftener  if  necessary,  to  ascertaia 
and  settle  the  amounts  to  be  assessed  for  the  relief  of 
the  poor,  and  for  defraying  the  expenses  of  the  watcb 
and  beadles. 

(a)  Repealing  SO  Geo.  9,  c.  ali^ 
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3,  Ike  iohibitants  sod  occupien  present  at 

to  be  held  for  ibat  purpose,  within  twcDtjr 
e  aeveral  sums  of  money  ihall  have  beea  so 
a*  ■foresaid,  are  directed  to  make  two  dii- 
<oe  lo  be  applied  towardB  the  relief  of  the 
e  other  towards  defraying  the  expenses  of 
id  beadles. 

15,  the  governors  &c.  are  authorized  to  ap- 
tien  and  beadles,  who  are  to  be  sworn  ia  as 
ind  to  act  as  such  whilst  in  the  execution  of 
and  who,  together  with  the  constables,  duly 
re  to  be  under  the  directiMi  of  the  gover- 

16,  the  governors  &c.  are  empowered  to  re- 
nt, purchase,  or  erect  watch-houses. 

'•8,  the  governors  &c.  are  authorized  to  ap- 

emove  a  clerk,  collectors,  a  treasurer,  over* 

uipectors,  and  other  officers  and  aervante, 

them    such   salaries   as   they   shall   think 


'oUock,  Merewetier,  Serjt.,  Thesiger,  and 
V  shewed  cause.  A  quo  warranto  will  not 
:ase.  It  is  a  high  prerogative  writ,  which 
where  the  crown  is  interested.  In  this  case 
rranchise  under  the  crown  has  been  invaded. 
>rB  kc.  in  this  case,  have  only  such  duties  to 
ire  usually  discharged  by  the  churchwardens 
Fs;  aod  it  was  determined  in  Hex  v.  Dot*' 
.  Rex  V,  Sfiepherd{b),  that  no  quo  warranto 
yt&ce  of  churchmardtH.  Nor  are  the  parties 
medy;  for  the  validity  of  the  election  of  the 

3  Sua.  1196;  S.  C.  1  Botr,  388,  pi.  33S. 

4  T.  R.  931. 
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1^5.  governof !»  &c.  dist  be  tried  in  an  action  of  trespass,  pro- 
perty being  vested  in  tbem  bj  tbc  act.  There  is  no  case 
similar  to  this.  In  Rex  v.  Tke  Corporation  of  the  Bed- 
H^'a^^!^^  ybrrf  lxvtl(a\  it  was  bcid,  that  a  quo  warranto  informa- 
tion did  not  lie  for  the  office  of  registrar,  an  officer  whose 
duty  it  was  to  register  the  titles  to  land  within  the  Level, 
and  who  was  bound  to  take  an  oath  of  office,  [PalU- 
son,  J.  That  decision  proceeded  on  the  ground  that  the 
registrar  was  the  servant  of  the  corporation.  Here,  the 
question  will  turn  on  the  nature  of  the  office.]  A  quo 
warranto  does  not  lie  against  the  clerk  of  the  conimis- 
sioners  of  land-tax;  Rex  v.  Thatcher  (6).  In  one  case(() 
it  was  held  to  apply  to  the  office  of  steward  of  a  court- 
leety  but  not  to  that  of  steward  of  a  court-barun;  the 
former  being  a  court  of  record,  which  the  latter  is  not. 
In  Rex  V.  Highmore{d)  it  was  held,  that  a  quo  warranto 
would  lie  for  exercising  the  office  of  bailiff  in  a  borough 
which  was  not  a  corporate  town.  But  there  the  bailiff 
was  the  returning  officer.  Rex  v.  M*Kay{e)  is  open  to 
the  same  observation.  Formerly,  where  a  private  right 
was  in  question,  and  a  franchise  had  been  usurped,  the 
practice  was  to  refer  the  matter  to  the  Attorney-General, 
who  might  file  an  information.  The  rule  now  is,  that 
the  Court  will  not  grant  an  information  unless  the  public 
ixtvi  interested.  In  this  case  there  is  no  encroachment 
on  the  crown,  and  the  public  at  large  are  not  interested. 
The  office  is  created  by  statute,  and  the  operation  of 
that  statute  is  confined  to  the  limited  district.  [Pat- 
tts^m^^n,  lu  Rex  \\ JBadcvckif),  in  which  an  information 

^«^  fji   K«M«  $5^;  9  Smith,  (</)  5  Baro.  &  Aid.  77 1. 

>,<\  («)  8  DowL  &  Ryl.  393;  5 

vM   I  IV>«L<c  RvL  4Mi.  Bani.&  Cressw.  640;  3  Dowl. 

v«  >   K«x  T.  HsiVvm    1  Sl;a.  &  Ryl.  Mag.  Ca.  963. 

Ml.  CO  (^^  in  6  £ast,  359. 
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was  granted,  a  power  was  given  to  the  comoiissioiiers         i8d5. 

to  impoae  rates  and  taxes  on  the  inhabitants.     In  this 

case  the  rates  are  to  be  made  by  the  inhabitants,  and  not 

bjf  the  directors,  &c.]     They  have  no  power  to  appoint      Ramsden 

constables.     They  have  only  a  power  to  name  watch- 

Qien  and  beadles. 

Campbell,  A.  G.,  Erie,  and  Jardhie,  in  support  of  the 
iile.      It  is  not  contended  that  a  quo  warranto  lies  for 
be  office  of  churchwarden.     That  is  an  ecclesiastical 
>&ce,   the  right  to  which  may   be  determined  in   the 
nrclesiastical  court.     The  duties  which  the  governors 
ind  directors  have  to  perform,  are  very  different  and  far 
more  extensive  than  those  of  churchwardens  and  over- 
seers.     This  is  manifest  upon  an  examination  of  the 
different  clauses  of  the  act.     By  the  5th  section,  the 
governors  &c.  may  make  orders  for  the  government, 
relief,  maintenance,  and  employment  of  the  poor;  for 
the    ascertaining,    charging,   collecting,   managing,   and 
regulating  of  the  poor-rates ;  for  the  appointment,  regu- 
lation and  management  of  the  zpatchmen  and  beadles; 
and  for  the  regulation  of  the  constables.     By  sect.  B,  the 
governors  &c.  are  to  make  out  a  list  of  sixteen  substan- 
tial   householders,  to   be   returned  to    the  justices,  in 
order  that  they  may  appoint  out  of  that  list  four  persons 
to  be  overseers.     By  sect.  12,  they  are  to  ascertain  and 
settle  the  amount  of  the  sums  of  money  which  shall  be 
requisite  for  the  maintenance  of  the  poor,  and  for  de- 
fraying the  expenses  of  maintaining  the  nightly  watch 
and  beadles.     By  sect.  15,  the  inhabitants  are  to  make 
rales  accordingly.     The  discretion  as  to  raising  money  is 
nested  in  the  governors  &c.,  and  not  in  the  inhabitants ; 
since  the  latter  are  bound  to  raise  such  sums  of  money 
18  the  former  may  think  necessary.    The  governors  &c. 
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1835.        may  likewise  appoint  watchmen  and  beadles*  who  are  to 
act  as  constables,  and  they  are  to  have  control  over  the 
V,  constables  duly  appointed.     A  quo  warranto  will  lie  for 

Md*SScw     ^'cofficeofbailiflForofconsUble.    [Pn/^ffon.j.  It  does 
not  necessarily  follow,  that  because  a  quo  warranto  lies 
for  the  office  of  constable,  it  will  lie  for  tbe  oflice  of  the 
person  who  appoints  the  constable.     I  find  an  instance 
to  the  contrary  in  Comyn$*$  Digest  {0}^  by  which  it  ap- 
pears that  a  quo  warranto  lies  for  tbe  oflice  of  steward 
of  a  court-leet  of  a  manor,  but  not  for  tbe  ownership  of 
the  manor.]     In  Rex  v.  Nicholson  and  others  (6),  an  in- 
formation in  the  nature  of  a  quo  warranto  was  granted 
against  persona  who  acted  as  trustees  under  a  private 
act  of  parliament,  for  enlarging  and  regulating  the  port 
of  Whitehaven ;  and  the  grouiul  of  that  decision  was, 
that  the  office  was  one  in  which  the  public  were  inter- 
ested.    In  this  case,  the  public  are  much  interested  io 
the  mode  in  which  the  very  extensive  power  and  autho- 
rity entrusted  to  the  governors  8ic.  is  exercised.    Id 
Rex  V.  Badcockf  the  Court  granted  the  information,  on 
the  ground  that  the  officer  had  a  power  to  raise  money ^^ 
which  power  the  governors  8cc.  possess.     In  no  shape 
could  a  rule  for  a  mandamus  be  made  absolute.    To 
whom  could  it  be  directed  ?     [Pattesonf  J.  A  mandamus 
might  be  directed  to  the  parish.]     It  may  be  admitted 
that  a  quo  warranto  is  an  ancient  prerogative  writ,  and 
that  it  issued  only  where  a  franchise  and  authority  of  tbe 
crown  had  been  usurped;  but  in  later  times  the  practice 
has  been  to  grant  an  information  in  the  nature  of  a  quo 
warranto,  for  the  usurpation  of  a  statutory  office  of  a 
public  nature^  which  this  office  manifestly  is. 

Cur.  adv.  vuU. 

(a)  See  Com.  Dig.  tit.  Quo  Warranto,  (A.)  (B.) 
(6)  1  Stra.  299. 
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Lord  Den  MAN,  C.  J. — This  was  an  application  for  a         1335. 

quo  warranto.     The  case  was  argued  upon  a  preliminary 

objection,  namely^  whether  a  quo  warranto  would  lie  in 

a  case  of  this  sort.    The  Court  has  come  to  the  conclu-      Ramsden 

.  r   t  •     J         and  Others, 

sion  that  a  quo  warranto  will  not  he  m  a  case  of  this  de- 

scfiption*  It  would  have  been  more  satisfactory  to  us 
to  enter  at  large  into  the  discussion  of  the  case,  than  to 
gi?e  an  opinion  on  this  narrow  point  alone.  The  same 
point  was  the  subject  of  consideration  three  or  four  years 
^o,  in  Rex  v.  Handley  {a),  when  Lord  Tenterden,  Mr. 
Justice  TauiiioM,  and  my  brother  Patteson,  were  of  opi- 
nion that  a  quo  warranto  would  not  lie.  Mr.  Justice 
Parke,  on  the  contrary,  thought  that  it  would  lie.  But 
inconsequence  of  this  difference  of  opinion,  no  judgment 
was  given  at  that  time.  My  brothers  LUUedaU  and 
Patiaon,  before  whom,  with  myself,  the  question  was 
recently  argued,  now  think  that  the  quo  warranto  will 
uot  lie.  1  confess  that  I  entertain  a  good  deal  of  doubt 
upon  the  subject,  but  as  the  majority  of  the  Court  is  of 
that  opinion,  we  think  it  better  that  judgment  should  be 
given  now,  than  that  the  public  should  be  put  to  further 
inconvenience  by  further  delay. 

Rule  discharged. 

(a)  Not  reported. 
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1335. 

Barrons  v.  Luscombe  and  others. 
Where  magis-  TRESPASS  for  taking  goods  and  chattels.    Plea:  the 

tratcs  arc  em-  . 

powered  to       general  issue, 

fow  tlie"^  -*  ^^  ^^^  ^"®'  before  Bosafiquct,  J.,  at  the  Devon  spring 

counts  of  a       assizes  in  1834,  the  following  facts  appeared : 

and  7n"case'of      '^''^  plaintiff,  who  had  been  overseer  of  the  parish 

a  neclect  or  re-  of ,  Nvas  called  upon  by  the  defendants,  who  were 

officer  for        ^"®  succeeding  overseers,  in  pursuance  of  the  50  ueo.o, 

fourteen  days    c,  49(a),  to  deliver  in,  and  did  deliver  in  an  account  of 

after  the  allow- 
over 'the  ba-  («)  The  50  Geo.  3,  c,49,  s.  J,  the  churchwardens  and  ovcr- 
Jaiice  found  to  tnJicts,  "That  in  all  cases  where  seers,  to  two  or  more  justices  of 
be  due  from  any  account  is  required  to  be  the  peace  of  the  county,  dwelling 
hira,  are  di-  made  and  yielded,  and  to  be  in  or  near  the  parish  or  place  to 
UDoiication  of  **6"*^*^  **"^  attested,  by  virtue  of  which  such  account  shall  relate, 
the  parties  ^^^^  ^^  G^^'  2>  c«  58,  every  such  at  a  special  sessions  for  that 
interested,  to  account  shall  be  submitted,  by  purpose  to  be  holden  within  the 
issue  a  dis- 
tress-warrant for  such  balance, — they  cannot  after  issuing  a  warrant  in  conformil) 
with  the  power  given  to  them,  but  before  execution  of  it,  order  that  the  execution 
be  suspended,  on  the  ground  of  an  error  in  the  settlement  of  the  aca)unts,  unless  the 
parties  interested  cuiisent  to  such  suspension. 

Thus,  in  the  case  of  a  warrant  under  50  Geo,  3,  c.  49,  for  the  balance  adjudged 
by  ningistratcs  to  he  due  from  churchwardens  and  overseers  at  the  expiration  of 
their  office. 

Dubitatur,  whether  the  order  might  not  be  suspended,  on  the  ground  that  it  had 
since  appeared  to  the  magistrates  that  there  had  been  no  neglect  or  refusal  to  paj 
for  fourteen  days  after  the  allowance  (6). 

ScmbU,  that  if  the  distress-warrant  were  a  nuUiiy,  the  magistrates  might  suspend  it. 

Whether  the  magistrates  have,  in  ordinary  cases,  where  no  party  is  specially  inter- 
ested in  having  the  execution  of  the  warrant,  power  to  suspend  a  warrant  which  tbey 
have  in  due  form  issued,  quarc. 

Where  magistrates,  without  authority,  order  the  suspension  of  the  execution  ofn 
distress-warrant  duly  issued,  and  the  othcer  afterwards  executes  such  warrant,  be  is 
entitled,  before  action  brought  for  the  taking  under  such  warrant,  to  a  demand  ofa 
copy  and  a  perusal  of  the  warrant,  under  34  Geo.  9,  c.  44. 

Ihc  adjudication  of  magistrates,  under  50  Geo.  3,  c.  49,  s.  1,  upon  the  accounts 
of  churchwardens  and  overseers  rendered  by  them  at  the  expiration  of  their  office,  is 
in  the  nature  of  an  award,  and  cannot  be  re-opened  by  those  magistrates  for  tbe 
purpose  of  correcting  a  supposed  mistake  in  the  settlement  of  the  accounts. 

In  case  of  a  mistake,  an  appeal  lies  to  the  sessions. 

(6)  If,  ai  recommended  by  the  Court  in  Hex  v.  Jutticet  of  Stafford,  ante,  191,  the  magiV 
tratcs  summon  the  party  before  them  previously  to  the  granting  of  a  distress-warraut,  ibi* 
reason  for  attempting  to  suspend  the  execation  of  the  warrant  can  hardly  ariae* 
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ooeys  received  and  paid  by  him.  Two  magistrates 
tigated  the  accounts,  and  adjudicated  that  99/.  135. 
lue  from  the  plaintiff  to  the  parish,  and  signed  an 
ance  of  the  accounts  accordingly.  The  plaintiff 
(Cting  for  fourteen  days  to  pay  the  sum  adjudged  to 
le  from  him,  a  distress-warrant  was  signed  and  sealed 
le  two  magistrates,  directed  to  the  defendants,  and 
d  in  the  hands  of  the  defendant  Luscombe.  Before 
listress-warrant  was  executed,  but  some  days  after 
1  been  delivered,  a  representation  was  made  to  the 
magistrates,  that  they  had  made  a  mistake  in  their 
lication,  and  the  two  magistrates,  believing  they  had 
so,  proposed  to  the  parties  that  the  accounts  should 
^ferred  to  an  accountant,  and  by  letter,  directed  to 


en  da^s  appointed  bjf  the 
ict,  for  delivering  in  sacli 
nt;  and  such  justices  are 
J  authorized  and  enipowcr- 
they  shall  so  tliink  fit,  to 
neinto  the  matter  of  every 
iccoiinc,  and  to  administer 
th  or  affirmation  to  such 
iwardens  and  overseers,  of 
ith  of  such  account,  and  to 
)%v  and  strike  out  of  ei'ery 
account  all  such  charges 
laments  as  thej  shall  deem 
unfounded,  and  to  reduce 
as  they  shall  deem  to  be 
tant,  specifying  upon,  or  at 
ot  of  such  account,  every 
:harge  or  payment,  and  its 
nt,  so  f:ir  as  such  justices 
disallow  or  reduce  the 
and  the  cause  for  which 
me  was  disallowed  or  re- 
I;  and  in  case  such  church- 
^ns  and  overseers,  or  any  of 
.  shall  refuse  or  neglect  to 
to  their  successors,  within 


fourteen  days  from  the  signing 
and  attesting  such  account,  any 
sum  or  sums  of  money  or  arrear- 
ages, which,  on  the  examination 
and  allowance  of  such  account, 
in  manner  aforesaid,  shall  appear 
or  be  found  to  be  due  and  owing 
from  such  churchwardens  or  over- 
seers, or  any  of  them,  or  remain- 
ing in  their  hands,  the  subsequent 
churchwardens  and  overseers  are 
authorized,  by  warrant  from  any 
two  or  more  justices  of  the  peace, 
to  levy  all  such  sum  and  sums  of 
money,  by  distress  and  sale  of 
the  oflfender's  goods,  rendering  to 
the  partjes  the  overplus;  and  in 
default  of  such  distress,  it  shall 
be  lawful  for  any  such  two  jus- 
tices of  the  peace  to  commit  the 
offender  or  offenders  to  the  com- 
mon gaol  of  the  county,  there  to 
remain,  without  bail  or  main- 
prize,  until  payment  of  such  sum 
or  sums  of  money  or  arrearages 
as  aforesaid.'' 
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Luscombe,  ordered  that  the  execution  of  the  distress- 
warrant  should  be  suspended.  At  the  time  of  writing 
this  letter  the  magistrates  did  not  sit  together,  but  it 
Avas  separately  signed  by  them  both.  Notwithstanding 
the  receipt  of  this  letter,  Luuambe  afterwards,  in  coO" 
junction  with  the  other  defendants,  took  the  goods  men- 
tioned in  the  declaration.  No  demand  had  been  made 
of  a  copy  and  perusal  of  the  warrant,  pursuant  to  the 
24  Geo,  2,  c.  44.  It  was  objected  on  the  part  of  the 
defendants,  that  such  demand  was  necessary,  as  thej 
had  acted  under  a  legal  warrant,  and  for  this  Pnref. 
Messenger  (a)  was  cited ;  and  further,  that  the  warrant 
having  once  issued  could  not  be  revoked  or  suspended; 
and  that,  even  assuming  that  it  might  be  suspended,  it 
liad  not,  under  the  circumstances  of  the  case,  been  sus- 
pended in  a  legal  manner.  The  learned  judge,  without 
expressing  any  opinion  upon  the  objections,  directed  the 
jury  to  find  a  verdict  for  the  plaintiff,  and  gave  the  de- 
fendants leave  to  move  to  set  aside  the  verdict  and  enter 
a  nonsuit.  Verdict  for  the  plaintiff,  damages  29/.  In 
Easter  term,  1834,  Bompas,  Serjt.,  obtained  a  rule  nisi 
for  a  nonsuit;  against  which, 


Plaintiff's 
first  point: 
Whether  dis- 
tress-warrant 
properly 
suspended. 


Sir  W.  Follett  now  shewed  cause.  If  the  distress- 
warrant  was  properly  suspended,  no  demand  of  a  copy 
and  of  a  perusal  of  the  warrant  was  necessary.  The 
question,  therefore,  for  the  determination  of  the  Court 
is  this, — whether  magistrates,  having  once  signed  a  war- 
rant, can  afterwards  legally  prevent  the  execution  of  it? 
The  proposition  to  be  contended  for  on  the  other  side 
is,  that  a  magistrate  who  signs  an  illegal  warrant,  and 
delivers  it  to  a  constable  to  be  executed,  is  liable  for  the 
consequences  of  that  execution,  although  ho  expressly 
desires  the  constable  not  to  execute  it.     To  establish 


(a)  2  Bos.  &  Pull.  158. 


\ 
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tHch  a  doctrine  would  be  highly  inconvenient  and  im- 
politic    Suppose  an  information  is  laid  before  a  magis- 
trate, who,  after  hearing  the  evidence,  grants  a  warrant 
for  the  apprehension  of  a  supposed  felon,  but  immedi- 
ately afterwards,  being   satisfied   that  the   charge  was 
aofounded,  rescinds  his  warrant; — would  the  constable 
be  justified  in  executing  the  warrant,  after  he  has  had 
express  notice  that  it  has  been  rescinded  i    That  case 
reMmbles  this.     Here,  the  magistrates  sign  a  warrant 
of  distress,  revoke  it  before  execution,  and  give  notice 
of  the  revocation  to  the  parties  to  whom  it  is  directed. 
It  will  be  objected  on  the  other  side^  that  the  order  of 
revocation  was  illegal,  since  the  magistrates  did  not  sit 
togetlier  when  they  signed   it.     Whether  they   were 
t9getker  or  not  is  immaterial.     They  both  agreed  to  the 
revocation  of  the  former  order,  and  that  is  sufficient.     It 
is  idle  for  the  defendants  to  say  that  they  were  acting  in 
iMUnce  to  the  order  of  the  magistrates,  when  they 
most  have  known  that  they  were  acting  in  express  conr 
trudiciion  to  it.     [Lord  Denman,  C.  J.    Is  there  any 
snthority  for  saying  that  magistrates  have  the  power  to 
iuspend  a  warrant  of  this  description  ?     Here,  the  in- 
htbitanta  of  the  parish  are  interested.     Have  they  not 
t  right  to  object  to  the  revocation,  and  to  insist  upon 
the  execution  of  the  warrant?      PatUson,  J.  In  Rex  v. 
Justices  of  Norfolk  (a),  the  magistrates  superseded  an 
order  of  removal  which  they  had  made ;  but  that  was 
with  the  consent  of  the  removing  parish,  who  were  the 
parties   interested.]      Magistrates   may  supersede   any 
order  they  have  made.     [Lord  Denman,  C.  J.  That  is 
what  I  want  an  authority  for.]    The  constable  derives 
his  authority  solely  from  the  magistrates,  and  is  in  fact 
onlj  their  servant.    To  hold  that  the  magistrates  have 

(«)  t  Dowl.  &  Ryl.  69;  8.  C.  5  Barn,  ft  Alders.  484;  1  Duwl.  & 
^Hl  Mag.  Ca.  17. 
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not  power  to  suspend  a  warrant  would  be  most  mis- 
chievous. When  2l  judge  makes  an  order  for  the  execu- 
tion of  a  prisoner,  be  frequently  suspends  it;  and  die 
sheriff  is  bound  to  obey  the  order  of  suspension.  The 
same  authority  which  issues,  may,  before  execution,  re- 
voke, a  warrant.  In  this,  and  in  every  other  court,  before 
actual  execution,  process  may  be  stayed.  In  Nolans  Poor 
Laws{a),  it  is  laid  down,  that  ''if  justices  have  made  an 
order  of  removal  by  surprise,  they  may  issue  another, 
reciting  that  they  were  surprised,  and  suspending  the 
(irst  order,  and  commanding  the  parish  oflScers  to  return 
it  to  be  cancelled;*'  and  for  this  two  authorities  are  cited; 
Pancras  v.  Rumbold{b),  and  Rex  v.  Smith  (c).  [Uule- 
dale,  J.  There  the  magistrates  acted  together.]  That  is 
the  second  point.  The  question  at  present  under  dis- 
cussion is,  whether  the  magistrates  had  any  right  to  re- 
voke their  warrant.  The  existence  of  this  power  of 
revocation  must  be  highly  conducive  to  the  ends  of  jus- 
tice. Suppose  information  is  given  to  a  magistrate,  that 
a  party  is  suspected  of  having  stolen  goods  in  his  pos- 
session, and  he  issues  a  search-warrant:  that  subse- 
quently other  information  is  given  to  him,  from  which  it 
is  apparent,  that  if  the  search-wanant  be  executed,  the 
object  of  the  parties  will  be  frustrated  : — will  not  the 
magistrate  be  justified  in  revoking  the  warrant  ?  Could 
it  be  saiJ  that  the  constable  might,  in  that  case,  execute 
the  search-warrant  after  be  had  received  notice  of  its 
revocation :  Every  authority,  until  acted  upon,  is  revoca- 
ble by  the  party  granting  that  authority :  e.g. — The  Lord 
Chaucellor,  by  affixing  the  great  seal,  gives  authority  to 
commissioners  of  bankni|vts :  He  lias  power,  under  the 
f^at  seal,  to  revoke  and  suspend  that  authority, 
llien  it  is  objected.  tluU  die  auq^btratea  did  not  sit 

(«>  t  Not.  P.  L.  Sd  ca.  187.— ith  «d.  9  IS. 

V>>  :  R>lt.  6^«>  pL  tSS8.  (r)  f  Bnbtr.  343. 


TRINITY  TER&r^    V  WILL.  IV. 

getlier  when  thej  revoked  the  warrant.  That  is  not 
e  question,  since  the  plaintiff  relies  on  the  genera)  pro- 
>sition,  that  he  who  has  authority  to  issue  process,  has 
>wery  at  any  time  before  execution,  to  revoke  that  au- 
oritj ;  and  the  officer  in  wliose  hands  the  process  is 
acedy  after  he  has  received  notice  that  it  is  revoked, 
.ecutes  it  at  his  own  peril.  [Lord  Denmau^  C.  J.  How 
ng  is  the  magistrates'  authority  to  continue?  The 
Beer  is  placed  in  an  unfortunate  situation  by  the  act  of 
e  magistrates.  Might  he  not  be  indicted  for  not  exc- 
iting the  warrant  entrusted  to  him  ?]  That  is  the  same 
jestion.  It  is  submitted,  that  he  would  not  be  subject 
»  an  indictment.  [Lord  Denman,C,J,  Can  the  magis- 
ates,  by  verbal  notice,  get  rid  of  their  warrant  under 
<i/(tf)?]  It  is  sufficient  if  the  constable  has  notice  not 
i  execute  the  warrant.  The  defendants,  not  acting 
nder  the  warrant  of  the  magistrate,  cannot  claim  the 
rotection  of  24  Geo.  2,  c.  44.  [Pattewtf,  J.  If  the 
riginal  warrant  was  valid,  and  was  not  revoked  by  the 
ibsequent  order,  the  defendants  have  a  right  to  the 
rotection  of  the  statute.] 


287 

1835. 
Babrons 

V, 
LUSCOMBB 

and  others. 


Bompas,  Serjt«  and  Crowder^  in  support  of  the  rule, 
he  magistrates  acted  under  50  Geo,  3,  c.  49»  s.  1. 
oder  the  provisions  of  that  section,  they  ascertained 
lat  a  sum  was  due,  and  issued  a  distress-warrant  to  levy 
1  the  goods  of  the  plaintiff,  the  balance  ascertained  to 
e  in  his  hands. 

It  is  contended,  in  the  first  place,  that  the  warrant  pefeiidnnts' 

■^  .  first  point : 

leing  perfectly  legal,  the  magistrates,  when  they  signed  Justices  functi 

t,  were  functi  officio,  and  could  not  by  any  subsequent  ^*"^^*^- 

tct  revoke  it ;  and,  secondly,  that  if  the  magistrates  had 

such  a  power  of  revocation,  they  did  not  exercise  that 

(a)  Hint  they  cannor,  see  Hex  v.  Bingham,  3  Younne  &  Jerv.  101, 
^Crompt.  &  Jcrv.  «45,  379,  J  Tyrwh.  40. 
VOL.  III.  XT 
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power  in  a  proper  and  legal  way  ;  and  that  the  defend- 
ants were  consequently  entitled  to  a  demand  of  a  copy 
and  perusal  of  the  warrant,  before  the  present  actioi 
could  be  brought.  The  instances  which  have  beei 
mentioned  of  the  revocation  of  an  authority  before  eI^ 
cution  have  no  application  to  the  present  case.  A  judge, 
when  he  suspends  the  execution  of  sentence  of  deitb, 
acts  on  behalf  of  the  Crown.  When  a  judge  suspeadi 
a  warrant  for  the  apprehension  of  a  prisoner,  and  ia  all 
the  other  instances  put  of  the  revocation  of  an  authorily 
before  execution,  no  third  party  is  intereated.  In  the 
argument  for  the  plaintiff,  the  circumstance  that  a  turn 
of  money  is  adjudged  to  be  due  from  him  to  the  pariiii 
is  overlooked.  A  power  of  appeal  is  given  by  the  sfah 
tutc  in  case  the  magistrates  make  a  mistake ;  but  unka 
there  have  been  an  appeal,  the  adjudication  is  fiml. 
Even  when  the  party  does  appeal,  if  the  warrant  ism, 
he  must  pay  the  money.  It  is  not  necessary  to  cooteid, 
that  if  the  warrant  had  not  been  iegal,  the  magistnrtsi, 
before  execution,  had  no  power  to  revoke  it*  [Loid 
Denman,  C.  J.  You  admit  that  if  the  warrant  had  bees 
a  nuUitify  and  the  magistrates  had  told  the  constable  oot 
to  execute  it,  and  he  afterwards  executed  it,  he  would 
do  80  at  his  peril.]  That  may  be  so.  Here,  the  magis- 
trates act  in  a  character  analogous  to  that  of  arlnlraion, 
and  their  adjudication  is  analogous  to  an  award.  An 
arbitrator  having  published  his  award,  cannot  aftenranb 
alter  it  on  the  ground  that  he  has  made  some  mistake  is 
to  the  accounts  between  the  parties.  [Patieson,  J.  H 
the  revocation  of  the  warrant  would  have  the  effect  of 
openiug  the  accounts,  I  quite  agree  with  you.]  If  tke 
magistiates  could  revoke  their  warrant  once,  they  cooU 
revoke  it  as  often  as  Uiey  pleased. 

If  persons  act  bona  fide  in  the  belief  that  they  are  act- 
Protection  of  ing  under  a  warrant,  they  will  be  protected,  though  they 
officers. 


Defendants* 
second  point 
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be  mistaken;  Price  v.  Messenger  (a).  These  parties 
relieve  that  they  were  acting  under  a  valid  warranty 
:hey  considered  the  suspension  not  legal. 

>rd  Dbnmak^  C.  J. — The  very  general  ground  on 
h  the  argument  for  the  plftintiiFs  was  placed>  startled 
I  good  deal.  I  should  have  thought^  that  a  warrant 
r  the  hand  and  seal  of  two  magistrates  would  have 
orized  the  officer  to  execute  it^  notwithstanding  any 
€  which  he  might  receive.  Here,  the  warrant  was 
teir  perfectly  good.  If  the  warrant  had  been  a  nni- 
or  had  issued  without  any  refmal  on  the  part  of  the 
itiff  to  pay  the  balance^  the  magistrates  mighty  per- 
,  have  authority  to  revoke  it.  But  that  is  not  the 
ent  case.  I  should  say  that  magistrates  are  not  in 
1^1  authorized  to  revoke  their  warrant  after  it  had 
I  delivered  to  an  officer  to  be  executed.  The  officer 
Id  be  placed  in  a  situation  of  very  great  difficulty 

magistrate  could  recall  a  warrant  perfectly  good, 
t  question^  however^  does  not  arise  in  the  present 
»  because  here  a  third  party,  namely,  the  parish,  is 
ested  in  insisting  upon  the  execution  of  the  warrant, 
clear,  that  in  tlie  opinion  of  the  magistrates,  upon 
settling  of  the  accounts  there  was  a  balance  due 
1  the  plaintiff.    The  magistrates  come  to  this  deci- 

and  subsequently  issue  their  warrant  to  enforce 
lent  of  the  money.  Both  the  adjudication  and  the 
iDt  were  perfectly  legal.  The  execution  of  the  war- 
is  ordered  to  be  suspended,  because  the  magistrates 
tain  doubts  whether  the  accounts  were  well  settled 
een  the  parties.  The  magistrates  had  no  right,  in 
pinion,  to  suspend  the  execution  of  the  warrant  on 
;roitnd.     Nor  had  the  magistrates,  acting  separately, 

(fl)  2  Bos.  &Pul.  158. 
u  2 
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1835.        any  more  right  to  suspend  the  execution  of  the  warrant, 
than  any  individual  judge  has  to  set  aside  an  order  of  the 
Court  of  which  he  is  a  member.     The  officers  were, 
^^iT^^h  *^     therefore,  in   my  opinion,  justified  in  acting  under  this    j 
warrant ;  and  it  cannot  be  said  that  they  acted  of  their 
OW11  wrong.     The  defendants  were  therefore  entitled  to    : 
have  a  demand  of  perusal  and  copy  of  the  warrant  made    \ 
before  action  brought,  under  24  Geo.  2,  c.  44.     If  tlie    j 
warrant  were  wholly  invalid,  and  the  magistrates  gave    i 
notice  of  nullity  to  the  officer  before  it  was  executed, 
more  especially  if  the  party  interested  had  not  then  re- 
quired him  to  execute  it,  possibly  the  officer,  if  sued, 
would  not  be  entitled  to  a  demand  of  perusal  and  copy 
of  the  warrant. 

LiTTLEDALE,  J. — By  50  Geo,  3,  c.  49,  8.  1,  the 
accounts  of  the  parish  officers  are  to  be  submitted  to 
two  or  more  justices  at  a  special  sessions ;   and  such 
justices  are  empowered  to  examine  the  accounts,  and  to 
disallow  and  reduce  charges;  and  in  case  the  overseers 
neglect  to  pay  to  their  successors,  within  fourteen  days, 
the  sum  of  money  which  on  the  allowance  of  the  account 
shall  be  found  to  be  due,  the  subsequent  overseers  may, 
by  warrant  from  any  two  or  more  justices,  levy  such  sum 
by  distress  and  sale  of  the  offender's  goods.     After  the 
justices  have  examined  the  accounts,  they  are  in  that 
respect  functi  officio.     In  this  case,  the  accounts  were    > 
examined  and  a  warrant  issued.     But  it  is  said,  that  the   ; 
execution  of  the  warrant  was  suspended ;  and  the  ground   : 
of  suspension  is  suggested   to  be,  that  the  tiiagistrates    ■ 
had  made  a  mistake  in  the  investigation  of  the  account.    < 
They  had,  in  my  opinion,  no  right  to  alter  their  award,    -, 
in  respect  of  the  accounts,  any  more  than  arbitrators,  to 
whom  matters  of  account  are  referred,  have  a  right,  after 
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ley  have  published  their  award,  to  re-examine  the  ac- 
oiints  referred  to  them.     If  the  parties  had  any  reason 
3  be  dis8ati86ed  with  the  settlement  of  the  accounts  by 
he  magistrates,  they  might  have  appealed  to  the  sessions. 
ilad  the  magistrates  discovered  that  there  had  been  no 
refusal  by  the  plaintiff  to  pay  over  the  sum  of  money 
idjudged  to  be  due  from  him,  they  might,  perhaps,  on 
that  ground  have  suspended  the  execution  of  the  war- 
rent  ;  but  they  had  no  right  to  grant  a  suspension  on  the 
ground  that  they  had  made  a  mistake  in  settling  the 
accounts. 
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Patteson,  J. — The  doubt  which  has  weighed  on  my 
mind  during  the  argument,  has  been  upon  the  general 
question,  whether  a  magistrate  has  power  to  revoke  a 
Ugal  warrant  f     I  do  not  mean  to  say  either  that  he  can 
do  80  or  that  he  cannot.   If  the  argument  for  the  defend- 
ants had  gone  the  length  of  saying  that  a  magistrate,  in 
no  case,  can  revoke  a  legal  warrant,  T  should  have  wished 
for  time  to  consider  the  question.     But  the  warrant  in 
this  case  was  revoked  on  the  ground  that  the  magistrates 
had  committed  a  mistake  in  the  settlement  of  the  ac- 
counts.    This  is  the  only  ground  suggested  for  the  sus- 
pension.    In  short,  the  order  of  revocation  is  made  that 
the  magistrates  may  re-consider  the  accounts^  which,  by 
the  statute,    I  think,  they  are   not  empowered  to  do. 
tt'hen  I  look  at  the  evidence,  I  find  that  this  was  the 
ground  of  suspension ;  for  I  fmd  that,  subsequently  to 
the  revocation,  it  was  proposed  to  refer  the  accounts  to 
^^hilration.     By  the  49  Geo.  3,  after  the  justices  have 
examined  the  accounts  at  the  special  sessions,  it  is  en- 
acted, **  that  it  shall  and  may  be  lawful  for  the  subse- 
quent churchwardens  and  overseers,  by  warrant  from  any 
Iwo  or  more  justices  of  the  peace,  to  levy  all  such  sum 
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and  sums  of  money  by  distress  and  sale  of  the  offender's 
goods.''  The  act  does  not  say  that  the  justices  who 
examined  the  accounts  and  those  who  are  to  grant  tke 
toarrunt,  shall  be  the  same  persons.  The  subsequeat 
churchwardens  and  overseers  may  go  to  other  justices 
besides  those  who  examined  the  accounts,  for  the  &- 
tress-warrant.  What  right  then  can  those  justices  who 
examined  the  accounts  have  to  suspend  the  executioa 
of  the  warranty  merely  that  they  may  re-examine  the 
accounts  ? 

If  the  warrant  had  been  suspended  on  the  grooDd  that 
the  magistrates  had  discovered  that  there  bad  been  no 
refusal  on  the  part  of  the  plaintiff  to  pay  the  money  id- 
judged  to  be  due  from  him,  that  would  have  raised  the 
general  question,  whether  a  warrant,  which  has  issued 
without  authority,  can  be  revoked  before  execution.  On 
that  question  I  give  no  opinion  at  all. 

The  defendants  were,  in  this  case,  in  my  opinioii, 
entitled  to  a  demand  of  copy  and  perusal  of  the  war- 
rant. 


Williams,  J. — The  real  question  here  is,  whether  the 
justices  can  revoke  their  warrant  because  they  entertain 
a  doubt  as  to  the  allowance  of  the  accounts,  and  are 
desirous  of  reinvestigating  them.  Magistrates  have  m 
right  to  revoke  their  warrant  on  that  ground ;  and  that 
being  so,  the  defendants  were  entitled  to  the  protection 
of  the  24  Geo.  %  c.  44. 

Rule  absolute. 


j_ 
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Rex  v.  Curwood  and  others. 
lN  DICTMENT  againat  members  of  a  Gas  Company,  Tlie  Court 

^^  111 

or  a  nuisance  in  throwing  poisonous  matter  into  the  prosecutor  of 
iver  Thames,  and  in  sinking  barges  and  making  eree-  &!>  indictment 
UoQs  in  the  river.      The  indictment  contained  twelve  ^^  give  the  de^ 
counts,  charging  a  variety  of  nuisances  —  some  in  Mid-  Pendant  a 

.  .  notice  of  the 

Qiesex,  and  some  m  Surrey.     The  indictment  was  re-  nuisances  in- 
moved  from  the  Central  Criminal  Cpurt  by  certioraii ;  ^*;"^^^  ^®  ^® 
and  Curwood  obtained  a  rule, — upon  reading  the  indict-      A  rule  for 
ment  only, — calling  upon  the  prosecutors  to  give  the  may 'be  ^rant- 
defendants  a  note  in  writing,  stating  the  particular  acts  cd  without 

^c  1         •  1  •  I     •        •  1    t  1     affidavit,  upon 

01  supposed  nuisance,  upon  which  they  mtended  to  rely  reading  the 

at  the  trial.  indictment 

only. 

R.  V.  Rickards  now  shewed  cause.  This  is  a  novel 
application.  The  only  case  of  the  sort  which  has  occur- 
red, is  that  of  Rex  v.  Marquess  of  DowNshire,  now  pend- 
ing in  this  Court ;  in  which  a  rule,  calling  upon  the  pro-  • 
secutor  to  state  what  roads  were  indicted,  was  granted  ; 
but  there  the  judge  required  very  strong  affidavits,  stating 
that  the  party  could  not,  by  any  possibility,  ascertain 
what  roads  were  indicted.  Here,  however,  the  rule  was 
granted  upon  reading  the  indictment  only. 

Curwoodf  contrA.      The  principle  is  perfectly  clear, 
^hat  an  indictee  should  be  informed  what  is  the  offence 
^Uh  which  be  is  charged,  in  order  that  he  may  have  an 
opportunity  of  defending  himself.     Here,  it  is  impossi- 
'^le  to  say  for  what  the  defendants  are  indicted.    Perhaps 
*^  motion  to  quash  this  indictment  for  multifariousness 
^ight  have  been  supported.      No  affidavit  was  neces- 
sary, for  it  is  only  necessary  to  read  the  indictment,  to 
see  that  the  defendants  could  not  know  for  what  acts 
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1835.         the  prosecutors  are  proceeding.     This  is  no  iiovcily  in 

^^^"^^^       principle.     In  Barratry,  it  is  said  by  Hawkins  {a),  \\ni 

^  **  It  sccmetu  to  be  settled  practice  not  to  sutler  tlie  pro- 

C'RwooD      secutor  to  go  on  in  the  trial  of  an  indictment  of  this 

and  oUiers.        .... 

kind,  without  giving  the  defendant  a  note  of  the  particu- 
lar matters  which  he  intends  to  prove  against  him ;  for 
otherwise  it  will  be  impossible  to  prepare  a  defence 
against  so  general  and  uncertain  a  charge,  which  luaj  be 
proved  by  such  a  multiplicity  of  different  instances" 
The  learned  counsel  added,  that,  in  a  case  of  embezzle- 
ment, a  similar  rule  was  once  obtained  by  him. 

Lord  Denman,  C.  J. — We  think  it  reasonable  that 
the  defendants  should  have  the  information  prayed  fur. 
The  rule  should  be  made  absolute. 


'I"' 


LiTTLEDALE,  J. — In  tiic  case  of  an  action,  we  slioulii 
have  no  doubt  upon  the  propriety  of  the  plaintiflf*s  be- 
ing called  upon  to  give  this  note.  I  see  no  reason 
for  a  dift'erent  practice  in  the  case  of  an  indictment. 

Patteson,  J.  and  Williams,  J.,  concurred. 

Rule  absolute. 

(o)  1  Hawk.  F.  C.  C.81,  pi.  13. 
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IN  THE  SIXTH  YEAR  OF  THE  RBION  OF  WILLIAM  IV. 


The  King  v.  The  Inhabitants  of  Woking. 

Upon    appeal    by  "  The    Proprietors   of   the    River  A  river  navi- 
U7     M  •  4-1  •  I        /.   iir   I  •         gation  com- 

Wey,     against  a  poor-rate  of  the   parish   of  Wokiug,  pany  is  to  con- 
Surrey,  whereby  the  proprietors  are  rated  on  3251,  at  ^"!*"'®-*^. '^® 
the  sum  of  16/.  5s., — upon  the  ground  that  they  were  poor  in  a 
not  liable  to  be  rated,  and  that,  if  liable,  they  were  over-  J^^^^h  a  por^ 

rated, — the  sessions  quashed  the  rate,  subject  to  the  fol-  tion  of  the  na- 
I     .  vigable  river 

lowing  case :  passes,  in  pro- 

By  23  Car.  %  c.  26,  "  for  preserving  and  settling  the  P^^^tion  to  the 

River  Wey,"  the  Wey,  from  Guildford  to  the  Thames,  from  that  poi^ 

v^as  declared  to  be  a  navigable  river,  and  the  soil  of  that  ^'^^'  .       r 

portion  of  the  river,  and  certain  parts  of  the  banks,  and  is  to  be  calcu- 

the  locks,  sluices,  &c,,  towing-paths,  wharfs  &c.  of  the  amount  of  rent 

river,  vested  in  trustees,  with  certain  powers  for  keeping  which  a  tenant 

the  river   navigable;  and  it   was   provided,  that  Lord  Whenthere- 

Montastie,  and  his  heirs  &c.,  should  receive  out  of  the  ^*°*'®  ^^^  ^?'"" 
°  ,       ,  .  pany  receive 

pi^oBts  of  the  navigation  ^^d.  for  every  ton  &c.  navigated  the  tolls  to 
on  the  river,  and  that  Thomas  Dalmahoy,  and  his  heirs  Samount^of 
*S  should  receive  4d,  for  every  ton  &c,  navigated  on  the  repairs, 

^"c  said  river,  within  his  own  lands,  (situate  at  Dapdune>  pensesne^&^' 

sary  to  the 
^rr^ing  on  of  the  undertaking,  and  also  a  per  centnge  equal  to  a  reasonable  tenant- 
^nx,  must  be  deducted  from  the  gross  receipts,  in  hxing  the  ratable  value. 

6ut  no  deduction  is  to  be  made  in  respect  of  burthens  imposed  upon  the  profits 
*^.lhe  navigation,  or  in  respect  of  compensation  payable  to  the  owners  of  properly 
'^jured  by  tlie  navigation. 
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1835.        in  the  parish  of  Stoke-next-Guildford,)  besides  20/.  per 

^^^^'^^^^      annum  for  a  wharf;  and  that  the  corporation  of  Guild- 

The  Kino      r     i     •       •  i  •  t    ^  o  •         i 

v.  lord  should  receive  la.  for  every  ton  &c.  navigated  ou 

Inhabitants  of  t^e  river;  and  ijiat  the  trustees  should  paj  to  the  per- 
sons to  whom  any  shares  of  the  profits  of  the  navigation 
should  be  allotted^  in  the  manner  provided  by  the  act, 
such  respective  shares  of  the  net  profits  of  the  naviga- 
tion>  after  deducting  the  costs,  charges  and  expenses  of 
repairing  &c.,  and  executing  the  trusts;  and  that  the 
two  chief  justices  and  the  chief  baron  should  appoint 
recompencc  in  money >  to  be  paid  out  of  tbe  profits  of 
the  navigation,  to  persons  receiving  auy  damage  in  their 
lands  iic,  by  cutting  new  passages  Scc.;  and  that  the 
river  should  not  be  used  or  navigated  without  the  licence 
of  the  trustees^ — who  were  authorized  to  receive  certaia 
tolls. 

The  following  tolls  have  been  fixed»  and  are  received 
by  the  present  trustees: 

I.  d^ 
Between  Guildford  Wharf  and  the  Thames  ,         .         .40 

Between  Dapdune  Wharf  and  the  Thanaes  .         .40 

Between  Stoko  and  the  Tliames 3    6 

Between  Bowers  and  the  Thames SO 

Between  Triggs  or  Send  Ileaih  and  the  Thames  .         .26 

Between  Newark  and  the  Thames        .         .        .         .         .20 

And  so  on,  according  to  the  distances,  with  similar  rates,  decreas- 
ing in  the  same  proportion  from  the  Thames  to  Guildford. 

Triggs  is  in  Woking,  and  Send  Heath  is  in  the  parish 
of  Ripley,  and  that  part  of  the  navigation  which  is  in 
Woking  extends  from  a  spot  between  Bowers  and  Triggs 
to  a  spot  between  Triggs  and  Newark.  If  this  increased 
toll  is  considered  to  be  earned  for  the  use  of  the  naviga- 
tion^ between  the  points  above  named,  then  the  sum  of 
3d.  per  ton  is  payable  in  respect  of  that  part  of  the  na- 
vigation situate  in  Woking. 
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There  are  no  toll-hoiues  on  the  river,  and  the  tolls 
are  not  paid  in  parts  at  the  different  places  on  the  river^ 
but  the  entire  tolls  for  the  whole  navigation  performed  9. 

are  paid  at  once,  when  the  vessels  are  known,  generally  Ia|jfy»tant8  of 
at  the  end  of  each  quarter;  but  if  they  are  strange  ves« 
sels»  at  the  end  of  each  voyage. 

The  whole  length  of  the  navigation  is  97,060  ^ards. 

The  length  in  Woking  is  4049i  yards. 

The  grots  receipts  for  the  tonnage  upon  the  naviga-      £.      s,  d. 
tioiiyttpoa  an  average  of  the  last  three  years,  are    .    5923  16  10 

The  gross  receipts,  deducting  the  receipt  for  tonnage 
not  passing  through  Woking,  upon  an  average  of 
the  same  three  years,  are 4705  12    6 

Tbe  4705/.  12«  6d,  is  made  up  of  receipts  in  respect  of  the 
^  through"  trade,  that  is,  the  tonnage  going  the  whole  line  of  the 
navigation,  and  what  is  called  the  ''  short"  trade. 

The  receipts  of  the  ^'through**  trade  upon  the  same 
average  of  three  years,  are     ....  £4311  13     1 

The  *'  short"  trade  passing  through  Woking       .        .       393  19    5 

£4705  12     6 


The  share  of  Woking  in  the  gross  receipts  for  the      £.     s.    d, 
whole  tonnage  of  the  navigation,  upon  a  milage 
calculation,  is       .        w 886     9  1 1 

The  share  of  Wokiog  in  the  gross  receipts  for  the 
whole  tonnage,  deducting  the  receipts  fur  tonnage, 
uot  passing  through  Woking,  upon  a  milage  calcu- 
lation, is 6B8  U  2i 

That  is  to  say, 
Wokiog  share  of  the  "  through** 

uade    ,      •    .  ^630    5    4i  . 
of  the  «  short"  trade,  58    8    o\V^  ^^  ^ 

1^  share  of  Woking  in  the  tolls,  upon  a  calculation 
of  SdL  per  ton  (being  half  the  6d,  rise  for  Triggs  and 
Send  Heath,  according  to  the  scale  set  forth  in  the 
case)  for  every  ton  passing  Woking,  upon  an  average 
of  three  yearsy  is 309    0    O 
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The  general  expense  of  the  navigation  (exclusive  of       £    i.    d, 
compensations)  upon  an  average  of  the  same  three 

Ttie  KiMO  years,  arc 2566  19    4 

1  I    \'t'         /•  Tlic  compensations  upon  an  average  for  the   same 

WoKiKG.  three  years,  are 1226    3   0 

Total  expenses        .        .  ^793    2  4 


The  compensations  are  made  up  as  follows : 

Tlie  Groats  to  Mr.  Dalmahoy            ....  450  13  9 

The  corjKiration  (Guildford)  pence     .         .         .         .  214  1  8 

Lord  Montegue's  2id, 301  11  1 

Mills 259  17  6 


Total        .         .,£1226    3   0 


The  mills  arc  in  number  three.  One  only  is  in  Woking,  and 
the  annual  compensation  paid  in  respect  of  that  particular  mill  is 
65/.  6s. 

The  expenses  of  the  navigation  in  Woking,  have  lieen  upon  an 
average  of  years  in  proportion  to  the  expenses  in  the  other  parts 
of  tlie  navigation. 

The  sliare  of  Woking  in  the  whole  expenses,  exclusive 

of  the  com{K'nsations,  upon  a  milage  calculation,  is      384    2  10 

The  share  of  Woking  in  the  compensations,  upon  a 

milage  calculation,  is 183    9  10 


Total         .         .   ,£567  12    8 


Tlic  net  income  of  the  navigation  upon  an  average  of 

three  years,  is £2230  14    6 

£\0  |)er  cent,  would  be  a  reasonable  sum  to  be  deducted  for 
tenant*s  profits, — leaving  '20071,  13s,  \d, 

Tlic  bharc  of  Woking  in  the  net  profits,  without  any 

deduction,  upon  a  milage  calculation,  is  .         .   i£333  16  10 

Tlie  share  of  Woking  in  the  net  pro6ts,  after  the  de- 
duction for  tenants*  profits,  upon  a  milage  calcula- 
tion, is 300    8  10 

The  questions  for  the  opinion  of  the  Court  are— 
1st.  Whether  the  sum  in  which  the  appellants  are  liable 
to  be  rated  in  Woking,  is  to  be  ascertained  by  the  piv- 
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portion  which  the  length  of  the  navigation  in  Woking         1335. 

bears  to  the  whole  length  thereof;  and  if  so,  what  de-      ^^^\^^^ 

Juctions  are  to  be  made  from  that  sum.     £dlv.  Whether  « 

Jie  sum  in  which  the  appellants  are  to  be  rated  is  to  Inhabitants  of 

•      .11^  r  II  1         Woking. 

)e  ascertanied  by  the  amount  of  tonnage,  on  all  goods 

arried  through  Woking,  at  the  rate  of  3d.  per  ton ;  and 

f  so,  what  deductions  are  to  be  made  from  that  sum. 

If  the  Court  shall  be  of  opinion  that  the  sum  upon 

rhich  the  appellants  are  to  be  rated  in  Woking,  is  to 

le  ascertained  by  the  proportion  which  the  length  of  the 

lavigation  in  Woking  bears  to  the  whole  length  thereof, 

he  appellants'  claim,  from  the  share  of  Woking  in  the 

rjross  receipts  for  the  whole  tonnage  of  the  navigation, 

upon  a  milage  calculation  (amounting  to  886/.  9s.  1  id,), 

to  oiake  the  following  deductions: 

1st.  The  tonnage  not  passing  through  Woking,  leaving 
the  share  of  Woking  in  the  gross  receipts,  after  making 
such  deduction,  088/.  145.  2ld. 

2dly.  The  share  of  Woking  in  the  general  expenses 
on  a  milage  calculation,  exclusive  of  compensations, 
(amounting  to  384/.  2s.  \0d*) — it  being  found  that  the 
expenses  incurred  in  Woking  equal  its  share  of  the 
general  expenses  on  a  milage  calculation. 

3d]y.  The  share  of  Woking  in  the  compensations,  on 
the  same  calculation,  amounting  to  183/.  95.  \0d. 

These  last  two  sums,  deducted  from  688/.  145.  2ld., 
(the  gross  receipts  for  the  tonnage  which  passes  through 
Woking,)  leave  a  balance  of  .         .£\2\      1     64 

4thly.  From  this  sum  the  appellants 
claim  to  deduct  10  per  cent,  for  tenant's 
profits,  amounting  to       .         .         .         .12     2     0 


Leaving,  as  the  sum  at  which  they  are 

to  be  rated  .         ,  .  0^108  19    64 
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1835.  If  the  Court  Bhall  be  of  opinion  tiiat  the  gross  receipts 

r^^C^      applicable  at  Woking,  are  to  be  calculated  at  3dL  per 

V,  ton,  on  all  goods  carried  ikrongh  Woking»  then  the  ap- 

^"  Wok'Jno  ^^  P«"»"*«  c'a""™'  froiw  ^^^  B"**»  produced  by  such  cakali- 

tion,  to  make  the  dd,  .'Id  and  4th  deductioDB^  and  in  ludi 
case  the  deductions  will  exceed  the  receipts* 

The  respondent!  deny  the  right  of  the  appellanti  to 
make  any  of  the  foregoing  deductions.  ] 


First  point:  TAengtr,  N.  R.  Clarke^  and  Montagu  Ckdmberif  m 

ni"ine.^  ^  ^'     support  of  the  order  of  sessiooa.    The  6rat  question  ii, 

what  is  the  principle  to  be  tidopted  in  ratiiif  the  proiti 
of  this  navigation.  The  principle  laid  down  in  the  oMer 
cases  is,  that  the  tolls  of  a  canal  navigation  ire  ratabk 
in  that  parish  only  where  the  voyage  ia  completed  isd 
the  tolls  become  due.  Thus^  in  Rex  v.  ^t're  amd  CtiUer 
Navigation  Company  (a),  where  a  navigation  paaaed  fron 
A.  to  B.  through  several  intervening  townshipe^  and  the 
tolls  were  collected  for  the  whole  navigation  in  A.  tod 
B.,  it  was  held  that  the  assessment  might  be  in  A.  lad 
B.»  according  to  the  proportion  collected  in  each,  iter 
v.  Page{b)  establishes  the  same  principle;  which,  how- 
ever, has  been  broken  in  upon  by  the  late  decisions  in 
Rex  V.  Milton  (t),  Rex  v.  Palmer  (d),  and  Sex  v.  The 
Earl  of  Portmore(e).  The  principle  established  by 
those  cases  is,  that  the  proprietors  of  a  canal  navigation, 
extending  through  several  parishes^  are  ratable  in  respect 
of  the  profits  of  the  land  used  for  the  navigation  in  ead 
parish.  The  profits  may  be  ascertaiued  in  two  modes; 
first,  by  the  proportion  which  the  length  of  the  navigation 

(fl)  2  T.  R.  660.  &  Ryl.  Mag.  Cn.  416. 

(b)  4  T.  R.  543.  (e)  2  Dowl.  &  Ryl.  798;  S.C 

(c)  3  Bnrn.  &  Aid.  1 13.  1  Bam.  &:Cressw.  65i;  1  DnwI. 
((f)  2  Dowl.  h  Ryl.  793;  S. C.  &  Ryl.  Mag.  C«.  4«8. 

1  Bam.  &  Cress w.  546 ;  1  Dowl. 
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in  each  pttrticuiar  parish  bears  to  the  whole  length,  on         i835. 
t  milage  calculation;  or,  secondly,  by   the  proportion      ^"^v^/ 
which  the  earnings  for  the  tonnage  of  goods  in  the  parti-  «. 

cular   parish   bear  to   those    for  the   goods    conveyed  I'^^hiiants  of 

WOKIKC. 

throughout  the  whole  line.     The  question  in  the  present 
case  is,  which  of  these  two  modes  is  to  be  adopted.     If 
the  tonnage  which  i«  paid  can  be  shewn  to  coincide  with 
a  milage  calculation,  there  can  be  no  objection  to  the 
first  principle.     But  where  the  rate  of  tonnage  varies  on 
different  parts  of  the  line  of  navigation,  the  principle  of 
•  milage  calculation  is  inapplicable,  and  recourse  must 
be  had  to  the  aecoiid  mode  of  ascertaining  the  amount 
for  which  the  proprietors  are  ratable  in  each  particular 
pariah.     In  Rex  v.  Kingmm^wrd  (fi)  it  was  held,  that 
where  a  canal  paaaes  through  several  parishes  in  which 
khe  tonnage-dues  payable  vary,  the  Company  are  ratable 
to  the  relief  of  the  poor  in  each  parish  for  the  amount 
of  tonnagCHlues  actually  earned  there«  and  not  for  a  part 
of  the  uhole  amount  carried  along  the  whok  line  of  the 
canal,  in  proportion  to  the  length  of  the  canal  in  that 
pariah :  and  in  Rex  v.  Lower  Mitt  on  {b\  Bay  ley  ^  J.,  who 
delivered  tlie  judgment  of  the  Court,  said,  "  The  pro* 
prietora  of  a  canal  or  navigation  are  ratable  as  occupiers 
of  the  land  covered  with  water  in  the  particular  parish 
in  which  the  land  lies ;  and  it  follows  from  thence,  and 
was  so  decided  in  Rex  v.  Kingswwjord,  that  they  are 
ratable  in  each  parish,  in  proportion  to  ike  profit  which 
that  port  of  the  land  covered  with  water,  which  lies  in  the 
parish,  produces.     If  it  is  more  productive  than  other 
ptrts  of  the  canal,  either  because  there  is  more  traflSc,  or 
because  larger  tolls  are  due  upon  it,  or  because  the  out- 
goings and  expenses  there  are  less,  it  must  be  assessed  at 

{n)  1   Mann.  &  Ryl.  20;    7  (6)  4  Mann.  &  %1.  711;   9 

^m.  &Cressw.  936;    I  Mann.      Bam.  &  Cressw.  810;   2  Mann. 
!       liHyl.  Mag.  Ca.  43.  &  Ryh  Mag.  Ca.  424. 
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1835.         a  higher  proportionate  value.**     In  Rex  v.  Chaplin  {a), 

Jl^^^^^      Lord   Tenter  den  recognizes  the  same  principle.     This 

The  KiKo  ...,.,/..,,         r 

V.  beuig  the  established  pnnciple  when  the  tonnage  vanei 

^' WokT  G  °^  ^"  ^^^  '*"®  ^^  navigation,  the  question  is,  how  far  it  is 

applicable  to  the  present  case.  Here,  a  four  shillings 
toll  is  paid  for  the  whole  line,  and  the  trustees  have  ap« 
portioned  this  four  shillings,  and  distributed  it  over  the 
whole  length  of  the  navigation,  so  that  different  sums 
are  paid  for  tonnage  on  the  respective  voyages  over  the 
different  parts  of  the  river.  In  descending  towards  the 
Thames,  the  tolls  on  the  respective  parts  of  the  naviga* 
tion  decrease ;  in  ascending,  the  tolls  increase ;  so  that 
the  rate  of  four  shillings  of  toll  upon  the  whole  naviga- 
tion is  averaged  by  calculating  the  tolls  which  are  pay- 
able on  the  upward  and  downward  navigation.  In  this 
case  therefore  the  tonnage  varies ;  and  the  first  mode  of 
ascertainhig  the  profits,  namely,  by  a  milage  calculation, 
by  taking  an  average  of  the  tolls  earned  upon  the  whole 
line,  would  be  extremely  unjust  to  Woking.  The  first 
mode  being  therefore  hiapplicable,  the  only  other  mode 
which  can  be  applied  is,  that  of  a  rate  upon  the  amount 
of  tonnage  which  is  earned  in  the  particular  parish.  If 
this  principle  be  adopted,  and  the  proper  deductions 
are  made,  it  will  be  found  that  the  proprietors  derive  no 
profit  from  that  part  of  the  navigation. 
Second  point:  The  next  question  is,  what  are  the  proper  deductions 
Deductions.      ^^  ^^  ^^^j^  ^^^  ^f  ^j^^  receipts  ?     That  must  depend 

upon  the  outgoings  and  state  of  the  particular  portion  of 
the  navigation  in  each  parish.  The  several  sums  paid 
amount  to  1226/.  Before  the  sum  for  which  the  pro- 
prietors are  to  be  rated  can  be  ascertained,  a  deduction 
must  be  made  of  all  outgoings ;  and  the  rate  must  be 
made  upon  such  a  sum  as  a  tenant  would  give  after  a 

(a)  1  Barn.  &  Adol.  926. 
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Uon   had  been  made  of  all   outgoings:   Hex  v. 

fei  of  Duke  of  Bridgwater  (a),  Rex  v.  j4dames(b).     ,^   ^ 

respect  to  the  sums  for  compensation,  it  is  to  be  9. 

ked  that  so  much  of  the  receipts  as  would  go  to  ^"  WoriHo."^ 

irge  them  never  come  into  the  hands  of  the  pro- 

rs  of  the  navigation.     The  case,  in  this  respect, 

bles  Rex  v.  Aire  mid  Calder  Navigation  {c) ;  and  in    • 

r.  Liverpool  (d)  it  was  held  that  the  Company  were 

itable  as  to  compensation  of  this  description.     It 

ar  that  the  sums  expended  in  repairs  must  be  de- 

d ;    Rex  V.  Oxford  Canal  Company  (e),     [Camp' 

\.  G.,  admitted  this.]     Then  the  only  remaining 

ion  is,  whether  a  sum  equivalent  to  a  tenant's  pro- 

jght  not  also  to  be  deducted.     It  is  clear  from  Rex 

idreU{f\  and  Rex  v.  Trustees  of  Duke  of  Bridge 

,  that  such  a  deduction  ought  to  be  made. 

mpbell,  A.  G.,  and  Gaselee,  contrd.    This  is  not  a  First  point. 
in  which  the  proprietors  of  a  navigation  are  rated 
ipect  of  a  sum  greater  than  their  receipts,  nor  is  it 

3  in  which  a  lower  toll  is  taken  than  they  are  by  act 
rliament  entitled  to  receive.  The  proprietors  have 
arily  distributed  the  sum  to  which  they  are  entitled 
the  whole  line  of  navigation  between  Guildford  and 
hames.  If  the  principle  contended  for  on  the  other 
s  allowed  to  prevail,  the  consequence  will  be,  that 
roprietors  may,  if  they  think  proper,  make  the  de- 
3ns  exceed  the  amount  of  tolls  taken  in  any  particu- 
arish.      It  would  be  extremely  unjust  to  give  the 

4  Mann.  &  %1.  143;  9  And  ^te  Rex  v,  Avon  Navigation 
ficCressw.  68;  2  Mann.  &  Cotnpant/,  4  Mann.  &  R^l.  23; 
dag.  Ca.  139.  2  Mann.  &  Ryl.  Mag.Ca.  91. 

Ante,  i.  662;  4  Barn.  &  (e)  5  Mann.  &  Ilyl.  lOG;    10 

CI.  Barn.  &  Cress w.  163;   2  Mann. 

3  Barn.  &  Adi)l.  533.  &  R>l.  Mng.  Cn.  5«8. 

7  Barn,  k  Crcssw.  61.  (/)  1  Barn.  &  Adol.  403. 
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proprietors  the  power  of  so  apportioniDg  the  tol 
thereby  avoiding  the  payment  of  rates  id  any  pi 
which  the  relief  of  the  poor  might  happen  to  be  | 

InhjibitMnts  of  i^^ly  burthensome.     It  is  manifest,  upon  an  exan 

of  the  act  of  parliament  which  gives  the  proj 
authority  to  take  toll,  that  this  was  intended  t 
milage  toll.  The  principle  of  Hex  v.  Kingswin 
not  disputed,  but  it  is  inapplicable  to  the  preset 
That  was  a  canal  company;  this  is  a  river  navi 
which  is  regulated  by  a  local  act  of  parliament, 
principle  of  Rex  v.  Kingtminford  is  to  be  adopter 
the  expenditiire  in  a  particular  parish  exceeds  tb 
fits,  the  proprietors  could  not  deduct  that  ex< 
expenditure  from  the  profits  in  the  other  parishc 
consequence  would  be,  that  the  Company  woi 
rated  for  more  profit  than  they  actually  receiver 
this  is  a  river  navigation,  a  greater  quantity  of  lai 
given  direct  distance,  is  probably,  by  reason  of  ] 
circuity  of  coiurse,  occupied  in  some  parishes  t 
others ;  and  therefore  a  milage  rate  is  the  most  eq 
mocie  of  rating. 

S^Hviul  |>*  i«i,        ITien,  with  respect  to  the  deductions,  it  is  ad 

thai  ibo  sum  expended  in  repairs  must  be  de< 
But  there  is  no  reason  why  the  compensations  sho 
aik%wed«  nor  why  10  per  cent,  should  be  deduct 
irtMints*  l^rofils.  Mr.  Dalmahoys  groata  ought 
be  tktiucted^  since  they  ate  paid  in  respect  of  la 
in  \Vokii^«  Tbe  suns  paid  in  respect  of  the  mil 
llie  iwf'onitiqres  to  Lord  MoNimgu  and  to  the  C< 
l^>n  of  i«uik)t\v\i«  anr  in  the  nature  of  charges  uf 
|M\>|H>fix^  ai>d  OKu:^  not  to  be  considered  in  deter 
iW  awKMNUl  %M^  i^ftiahilitT.  Rex  t.  Airr  and  Calder 
p4fj*tm  aMi  ii^x  ^^  AdMmcf^  aie  disdnguishable. 

Cirr.  adv.  i 
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Lord  Dknman,  C.  J.,  in  the  course  of  this  term  de- 
livered the  judgment  of  the  Court  fts  follows : 

The  rule  by  which  canal  companies  are  to  be  rated  is  y. 

thus  laid  down  in  Rex  v.  Kingswinford  (a).  "  A  canal  ^"'^^*^,^^  ^^ 
company  is  to  contribute  to  the  relief  of  the  poor  in 
each  parish  through  which  the  canal  passes,  in  proportion  First  point : 
ft)  the  profit  which  they  derive  from  the  use  of  their  land  rating, 
tt  that  parish.*'  It  is  also  truly  observed  in  the  same 
judgment,  that  if  the  traffic  be  the  same  through  the 
thole  line,  every  part  of  the  canal  will  earn  an  equal 
proportion  of  the  tolls;  and  that,  on  the  other  hand,  if 
Ihe  profit  vary  in  different  parishes,  the  rate  also  mtftt 
rary.  Apply  that  principle  to  the  present  case: — The 
*  through*'  trade  pays  one  gross  sum  for  the  whole  line, 
tnd  all  parts  of  the  line  are  equally  profitable :  the  pro- 
K>rtion  of  Woking  must  therefore  be  ascertained  by  a 
nilage  calculation  with  reference  to  the  whole  line. 
\gain,  the  ''siiort*'  trade  pays  one  gross  sum  for  the 
irhde  distance  gone  over,  and  all  parts  of  that  distance 
ure  equally  profitable.  The  proportion  of  Woking  must 
Jierefore  again  be  ascertained  by  a  milage  calculation 
irith  reference  to  the  whole  distance  gone  over.  The 
oils  earned  by  passing  over  parts  of  the  canal  which  do 
lot  include  Woking,  will  be  wholly  excluded.  By  the 
'acts  found  in  the  case,  the  true  proportion  of  Wokmg 
n  the  gross  receipts,  according  to  this  calculation,  is 
S88/.  145.  2ld. 

The  next  question  is,  what  deductions  ought  to  be  Second  point: 
tnide  from  this  sum  ?     The  necessary  repairs  and  ex-        uctions. 
penses  must  of  course  be  deducted ;   and  as  they  are 
found  to  be  equal  throughout  the  line,  the  proportion 
of  Woking  is  to  be  ascertained  by  a  milage  calculation, 

and  is  found  by  tlie  case  to  be  ^84/.  2s.  lOd. 

(a)  1  Mann.  &  Ryh  S0»  and  7  Bam.  &  Cressw.  930;   1  Mnnn.  & 
H*  Mag.  Ca.  43. 
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1835.  Mr.  Dalmahoi/s  groats  are  payable  in  respect  of  die 

^^^T^'C^      use  of  the  canal  within  his  land  in  Stoke ;  and  therefore 

v.  if  they  could  be  deducted  at  all^  they  must  be  deducted 

Inhabitants  of  f^^^^  jjj^  profits  j^  th^t  parish,  and  not  from  tlie  profiu 

in  Woking.  But  these  groats,  as  well  as  the  per-centagcs 
to  Lord  Montagu  and  to  the  Corporation  of  Guildford, 
arc  payable  out  of  the  profits  of  the  canal,  and  are  in 
truth  nothing  more  than  raUs^harge.  They  do  not 
affect  the  value  of  the  occupation  or  the  rent  which  a 
tenant  would  give,  but  only  show  amongst  whom  and  in 
what  proportions  the  rent  or  profit  is  to  be  divided. 
The  poor-rates  must  be  paid  on  the  whole  of  the  profits 
by  those  who  receive  them,  viz.  the  proprietors;  and 
they  must  settle  the  matter  as  they  can  with  those  who 
are  entitled  to  share  the  profits  with  them.  The  same 
reasoning  applies  to  the  compensations  to  the  mills ;  for  3 
they  also  are  payable  out  of  the  profits.  One  only  of  ; 
the  mills  is  situate  in  Woking,  the  compensation  paid 
to  which  is  6J/.  65.;  but,  for  the  reasons  stated  above,  \ 
we  think  that  not  even  this  sum  can  be  deducted. 

Upon  the  whole,  the  gross  receipts  earned  in  Wokiog   : 
are  found,  according  to  the  principles  here  laid  down,  to   . 
be  G88/.  14^.  ^\d.     From  that  sum  must  be  deducted   ' 
384/.  25.  \0d.  for  repairs  and  expenses,  leaving  a  balance   | 
of  304/.  I  Is.  A\d,f  from  which  10  per  cent,  for  tenants' 
profits,  amounting  to  SO/.  9^.  1  j</.,  must  be  deducted,   , 
according  to  the  rule  laid  down  in  Rex  v.  Trustees  of  ; 
Duke  of  Bridgwater  (a).    The  case,  indeed,  does  not    J 
state  distinctly  that  lands  are  rated  at  such  rent,  and  no    < 
more,  in  Woking;  but  as  it  finds  that  10  per  cent,  is  a 
reasonable  deduction  for  takrnts*  profits,  we  presume 
that  the  fact  is  so ;  and  this  deduction  must  be  made  in 

(a)  4  Mann.  &  \\y\.  143,  aii«J  9  Bam.  &  Cressw.  6S ;  2  Mann.  & 
U\l.  Mug.  Ca.  139. 
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order  to  equalize  the  rate;  and  the  sum  at  wliich  the         1835. 
appellants  ought  to  be  rated  in  Woking  will  then  stand       ''•^'v^*^ 

274/.25.2H  '*''%^""' 

■n  ^  «    «  f      I  Inhabitants  of 

.  Kate  amended  accordnigiy.  Woking. 


The  King  t?.  Benjamin  Round. 

U  PON   the  application  of  the  churchwardens  of  the  To  a  manda- 
parish  of  Wednesbury,  Staffordshire,  a  writ  of  nianda-  ^"Vwav-""*' 
mus  to  the  following  effect  issued,  of  the  teste  of  7th  warden,  to 

- -.  ,  _  _  ,  deliver  to  the 

May,  1834:  churchward- 


«< 


Whereas  We  have  been  informed  that  you  B.  Round  fns  certain 

.  .     .     books  of  ac- 

exercised  the  office  of  a  surveyor  of  the  highways  within  count,  assess- 

thc  parish  of  Wednesbury,  from  Michaelmas   1827,  to  j||^"^^*;^^^- ^ 

power,  or  pos- 
aessioo,  it  is  a  good  return  to  say,  that  on  and  since  the  teste  of  the  writ.  A,  had 
not,  Qor  has  had  the  books  &c.,  or  any  of  tliem,  in  his  custody,  power,  or  pos- 
session. 

If  A.  goes  on  unnecessarily  to  state  that  he  had  them  not  on  a  prior  day,  when 
it  is  surmised  in  the  mandamus  that  they  were  demanded  by  the  churchwardens, 
be  is  not  bound  to  negative  a  possession  intermediate  between  the  demand  and  the 
teste  of  the  writ. 

Whether,  under  the  circumstances,  the  books  &c.  were  in  the  poicer  of  A.,  is  a 
qoestion  to  be  raised  by  a  traverse  to  the  return  (r/),  or  by  an  action  for  a  false 
rctQm  (6). 

(is)  At  comnion  law,  a  return  to  a  mandamus  was  not  traversable.    If  the  return  were  good 

apoo  the  face  of  it,  the  only  remedy  of  the  party  ousted  of  his  remedy  by  nmndawus  by  tlie 

fiUsity  of  the  return,  w&s  an  action  on  the  case,  (jpost,  311,  n.,  and  mcc  Anon,  Lufft,  371 ;)  but 

DOW  by  Stat  9  Ann,  c.  90,  after  reciting  that  persons  who  have  a  right  to  tlie  olTice  uf  mayon 

§r  othir  offices$  within  cities,  towns  corporate,  boroughs  and  places,  or  to  he%urgesse$  or. 

/rcpiMA  tlwtrof,  have  either  been  illegally  turned  out  ur  have  been  refused  to  be  admitted 

tbereto,  and  have  no  other  remedy  to  procure  themselves  to  be  admitted  or  restored,  than  by 

writs  of  mandamus,  the  pioceedings  on  which  are  very  dilatory  and  expensive, — it  is  enacted, 

line  the  persons  prosecuting  such  writ  may  pUad  to,  (i.  e.  may  confess  and  avoid,)  or  tra- 

ttne  all  or  any  of  the  material  facts  contained  within  the  return;  to  which  the  persons 

aMkJog  such  return  shall  reply,  take  issue,  or  demur;  and  such  further  proceedings,  and  in 

•ocb  manner,  shall  be  had  herein  (or  the  determination  tiiereof,  as  might  have  been  had  if  the 

pcfSODS  soiog  such  writ  had  brought  their  action  on  the  case  for  a  false  return;  and  If  any 

isaoe  shall  be  joined  on  such  proceeding,  the  persons  suing  out  such  writ  shall  try  the  same  in 

mkHi  pJace  as  an  issue  joined  in  such  action  on  the  case  should  have  been  had  ;  and  in  case 

a  verdict  shall  be  found,  or  judgment  given  for   them  upon  demurrer,  or  by  nihil  dicit, 

or  for  want  of  a  leplication  or  other  pleading,  they  shall  recover  damages  and  costs,  and 

a  ptiemptory  writ  of  mandamus  shall  be  granted  without  delay  for  them  lor  whom  judgment 
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18S5.         6th  October,  1832;  and  that  divers  books  of  accouuts, 

_!|^*^!^      assessments,  ratos,  and  other  documents,  relating  to  the 
Toe  Kino  .     .  .  ° 

V.  highways  within  the  said  parish,  during  the  aforesaid 

ttouNo.  period,  are  tiow  in  your  custody,  power,  or  possession, 
which  books  of  accounts  &c.  of  right  ought  to  be  de- 
livered to  J.  A.  and  5.  C>,  churchwardens  of  the  said 
parish,  to  be  kept  for  the  use  of  such  parish;  and  that 
although  you  have  been  oftentimes  required,  on  behalf 
of  the  said  churchwardens,  to  deliver  to  thein  the  said 
books  &c.  to  be  kept  as  aforesaid,  yet  you  have  hitherto 
neglected  and  refused,  and  yet  do  neglect  and  refuse  to 
deliver  up  the  same  to  the  said  churchwardens  for  the 
purposes  aforesaid,  but,  on  the  contrary  thereof,  still 
unjustly  detain  the  same  in  your  custody,  possession,  or 
power,  in  contempt  &c.: — We  do  command  you  the 
said  JB.  R.,  that  immediately  after  the  receipt  of  this, 
Our  writ,  you  do  without  delay  deliver  or  cause  to  be 
delivered  to  the  said  J.  A.  and  5.  C,  churchwardens  of 
the  said  parish,  all  books  of  accounts  &c.  in  your  custody, 
poxoer,  or  possession,  relating  to  the  highways  within  the 
said  parish,  during  the  period  of  your  serving  the  said 
office,  or  any  part  thereof,  to  be  kept  &c.,  or  that  you 
shew  cause  to  the  contrary  thereof  &c." 

In  Trinity  term,  1834,  the  following  return  was  made 
by  the  defendant: — *'  I  had  not  on  the  7th  day  of  May, 
1834,  nor  have  I  since  hitherto  had,  nor  have  I  now  in 

iliall  be  given,  as  might  have  been  if  such  return  liad  been  adjudged  insufficient ;  and  in  case 
judgment  shall  be  given  for  the  persons  mailing  sucli  return,  they  shall  recover  costs)  such 
damages  and  costs  to  be  levied  by  ca.  sa.,  fi.  fa.,  or  elegit. 

By  this  statute  the  power  of  traversing,  or  of  confessing  and  avoiding  the  return,  appears  to 
be  limited  to  the  particular  cases  of  the  admission  or  restoration  of  mayors  and  other  municipal 
oflbers,  burgesses,  and  freemen,  and  the  Highway  Acts  do  not  exprmly  give  any  such  power; 

'*  It  appears  from  the  wording  of  the  statute,  that  there  are  many  cases  to  which  it  dors 
not  extend,  therefore  in  all  those  cases  the  proceedings  must  be  according  to  the  course 
of  the  common  law/'  Bull.  N.  P.  204. 

(6)  The  Court  will  not  try  the  tiuth  of  a  return  upon  affidavits,  though  a  strong  case  u( 
fraud  ba  diiclosed  -,  Coubot  v.  De  Crouy,  1  CrompU  &  Mccs.  77!ie,  3  Tyrwii.  906,  t  l>o«l. 
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my  ciwtody^  power,  or  possession,  any  book  or  books  of        1835. 
accouDi  &C.4  relating  &c.;  nor  had  I  any  such  in  my 
custody,  power,  or  possession^  when  I  was  required,  on  v. 

ihe  behalf  of  the  within-named  churchwardens,  to  de-       wxukd. 
liver  the  same  to  themj  therefore  I  am  unable  to  de- 
liver any  such  to  the  within^named  J*  A,  and  S.  C,  as 
jvitbin  I  am  commanded/' 

A  rule  nisi  to  quash  the  return,  and  for  a  peremptory 
Qiandanius,  having  been  obtained,  the  case  was  set  down 
in  the  €:rowB  paper  for  argument. 

Sir  jP*  PoUock,  for  the  crown.*  The  return  is  insuffi* 
cieot  and  evasive,  inasmuch  as  the  defendant  only  says 
thai  he  bad  not  the  books  &c.  in  his  possession  on  the 
day  of  issuing  the  writ,  nor  since,  and  that  he  had  them 
not  when  required  by  the  churchwardens  to  deliver  such 
books  &c*  to  them;  and  it  is  quite  consistent  with  the 
return  that  he  may  have  had  them  in  September,  1832, 
when  be  went  out  of  office,  and  also  in  all  the  intervals 
between  the  applications  of  the  churchwardens  down  to 
the  day  previous  to  tha|  on  which  the  mandamus  issued. 
The  defendant  is  called  upon  to  deliver  the  books  &c. 
to  the  churchwardens*  or  shew  cause  to  the  contrary. 
By  13  Geo^  3,  c.  7B,  s.  4B,  a  positive  duly  to  have  these 
books  See.,  and  to  transmit  them  to  the  churchwardens 
or  overseers,  is  thrown  upon  the  surveyor  of  the  high- 
ways of  any  parish  &c.,  and  therefore  even  supposing 
the  return  to  mean  that  the  defendant  had  not  the  books 
when  first  applied  to  for  them,  and  has  not  had  them 
Hoe^^  that  is  insufficient^  for  he  ought  to  account  for  not 
having  them  as  in  duty  bound.  Unless  he  does  this,  he 
£sib  to  shew  sufficient  cause  why  he  does  not  deliver 
the  books  8cc.  He  may  have  parted  with  the  possession 
illegally.    He  may  have  delivered  the  books  &c.  to  some 
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1835.  person  to  hold  during  the  discussion  with  respect  to 
them,  or  to  some  person  bon4  fide  entitled  to  hold  tbein 
as  against  him.  If  the  return  had  stated  fully  what  bad 
Round.  become  of  the  books  &c.,  the  Court  might  have  deter- 
mined whether,  in  point  of  law,  they  were  in  the  cus- 
tody, possession,  or  power  of  the  defendant,  whereas  on 
this  return  nothing  is  stated  but  an  inference  of  law, 
which  may  not  be  warranted  by  the  facts.  In  the  cases 
already  suggested,  it  could  not  be  truly  said  that  tbe 
books  &c.  were  not  in  the  power  of  the  defendant,  yet 
he  might  thifik  himself  warranted  in  returning  that  such 
was  the  fact.  Further,  if  the  return  had  stated  the 
facts,  the  Court  might  have  proceeded  against  the  party 
in  whose  custody,  possession,  or  power  the  books  actu- 
ally were. 

Sir  W.  Follettt  contr^,  was  stopped  by  the  Court. 

Patteson,  J.  (a). — In  the  absence  of  any  authority, 
I  see  no  reason  to  doubt  the  sufficiency  of  the  return* 
The  command  is,  that  immediat/sly  after  the  receipt  of 
the  writ,  the  defendant  shall  deliver  to  the  churchwardens 
all  books  of  accounts  8cc.  in  his  custody,  power,  or  pos* 
session,  (that  is,  at  the  time  of  issuing  the  writ,)  relating 
to  Sec,  or  shew  cause  to  the  contrary  thereof.  The 
return  states  more  than  is  necessary,  for  it  states  that 
the  defendant  had  not  the  books  &c,  on  the  day  of 
issuing  the  writ,  nor  has  had  them  since,  and  then  adds, 
that  he  had  them^not  when  required  on  behalf  of  the 
churchwardens  to  deliver  them.  An  argument  is  raised) 
—•and  perhaps  the  inference  is  legitimate, — that  in  the 
intervals  he  had  them.      Supposing  that  were  so,  yet  if 

(a)  Lord  Detiman,  C.  J.,  was  absent  on  account  of  severe  iodis- 
position. 
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he  had  them  not  on  the  day  of  issuing  the  writ,  or  sincCi        i835. 

it  is  sufficient  to  return  that  fact.     Then  it  is  objected 

that  the  facts  relating  to  the  custody  &c.  of  the  books  &c. 

should  have  been  stated,  in  order  that  the  Court  might       IIound. 

lee  whether  they  were  in  the  defendant's  custody,  power, 

or  possession ;  but  whether  they  were  so  or  not  is  a 

question  of  fact.     The  allegation  in  the  return  might 

iiave  been  traversed  by  the  prosecutor;  or  now  an  action 

for  a  false  return  (a)  might  be  brought,  and  then  the 

question  whether  the  books  &c.  were  in  the  defendant's 

power  might  be  discussed.     If  there  were  any  authority 

to  shew  that  the  party  was  bound  to  state  in  his  return 

wkat  he  had  done  with  the  books,  the  case  would  have 

been  different*    No  such  authority  has  been  shewn  to 

us,  and  1  know  of  none. 

Williams,  J. — If  the  defendant  has  employed  the 
language  of  the  return  in  a  sense  different  from  that 
Mrhich  properly  belongs  to  it,  an  action  for  a  false  return 
¥i:iU  lie;  for  instance,  if  he  had  collusively  delivered 
over  the  books  to  another  person. 

Rule  discharged  without  costs. 


(f)  As  to  the  action  on  ihe  Abr.    tit.    Sheriff;    Grifith   v, 

case  fur  a  false  return,  see  2  Walker^  1  Wils.  336;  Anon.  2 

Wms.  Siiund.  150  a,  155;  Com.  Cbiit.  Rep.  392;  mtCf  307,(0). 
Dig.  tit.  Retorn,  (F)  2 :    Bac. 
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Where  two 
sets  of  persons 
have  each  a 
colourable 
title  to  the  of- 


1855. 

The  King  v.  The  Archdeacon  of  Middlesex  and 

aDOther. 

A  RULE  had  been  obtained  for  a  raaodamus  to  he 
directed  to  Dr.  Potis,  the  archdeacon  of  the  archdea- 
conry of  Middlesex,  and  Dr.  PkHUmortp  his  surrogate, 
fice  of  church-  to  admit  James  Haywood  and  Robert  Taylor  as  church* 
ought"o*bL'^  wardens,  and  Michael  Slaunion,  Richard  Cobbeti  ibc 
sworn  in,  ad-  younger,  Beujamin  James,  and  William  Henry  Clark,  as 
*"  Held,  that  sidesmen  (a)  of  tiie  parish  of  St.  Martin's  in  the  Fields, 
the  ordinary  is  for  the  year  ensuing. 
swear  in  The  application  was  made  under  the  following  cir- 

churchwar-  cumstances :— On  the  20th  of  April,  1835,  a  vestry 
dens-elect  im-  ^  .      . 

mediately         meeting  was  held  for  the  purpose  of  electing  church- 

pKinK  to  bc^  wardens  and  sidesmen  for  the  parish.  The  election 
sworn  in  {d),     being  contested  by  two  parties,  a  poll  was  demanded 

notwithstand-         ,       .  .  .  ^^  >       t  j  j 

ing  an  usage     ^^d  taken,  and  a  scrutiny  was  afterwards  demandeil. 

not  to  swear  Scrutineers  were  appointed  by  each  party.  Those  ap- 
first  visitation  pointed  by  one  party  objected  to  the  reception  of  i 
a  ter  ii^ter.     plurality  of  votes,  which  the  chairman  had  received,  and 

which  the  other  scrutineers  contended  that  certain  of  the 
voters  were  entitled  to  under  58  Geo,  S,  c.  69,  sect.  3(b). 


(a)  For  the  nature  of  this  of- 
fice, and  for  the  origin  of  ihe  tenn 
sidesmen  or »ynodsmen,see  Burn*s 
Eccl.  Law,  tit.  Churchwarden. 

(6)  By  sect.  3,  "  Every  inha- 
bitant who  shall,  by  the  last  rate 
which  shall  have  been  made  for 
the  relief  of  the  poor,  have  been 


assessed  and  charged  upon,  or  in 
respect  of  any  annual  rent,  profit, 
or  value  not  amounting  to  SO/t 
shall  have  and  be  entitled  to  p^ 
one  vote  and  no  more ;  and  enrj 
inhabitant  there  present,  who 
shall  in  such  last  rate  have  been 
assessed  or  chaiged  upon  or  in 


(c)  Or  to  a  mandamus  to  swear  in  one  of  the  two  sets,  &c.,  containing  the  usual  sorrois^i 
that  the  prosecutors  of  the  mandamus  were  duly  elected*  ilie  officer  may,  at  the  peril  of  an 
action,  return  that  the  prusecutor  was  not  duly  elected.  Rex  v.  P.  WiUiams,  S  Mann.  &  Rjfi* 
40f ;  8  Barn.  &  Cressw.  601  ;  Anthony  v.  Seger,  1  Hagg.  10.  Such  a  return  could  not  be 
quashed  for  insufficiency  :  Rex  v.  F,  WiUiams,  ubi  $upri.  Nor  does  it  appear  to  be  tn* 
versable  :  ant$,  307,  n. 

(d)  On  the  other  hand,  a  churchwarden  duly  elected  may  be  required  by  the  Spiriteai 
Court  to  take  the  oath  of  office  before  the  proper  orduiary.  Cooper  v.  AUnutt,  3  PbiUim.  I66. 
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>wiog  such  plurality  of  votes  a  large  majority  was         1835. 
to  the  parties  applying  for  this  mandamus,  and     JlT^'^^ 
rt  was  made  to  that  effect  by  the  scrutineers  ap-  v. 

d  by  their  party ;  but  the  other  scrutineers  refused  Aj^**^^^**^"  ^^ 
I  the  report.  On  the  27th  April  the  present  ap-  and  another. 
m  attended  at  the  chambers  of  Dr.  PhiiHtnore,  at 
ra'  Commonsj  and  applied  to  be  admitted  and  to 
16  oaths  of  their  several  offices.  Dr.  Phillimore, 
wer  to  this  application,  said,  that  he  considered 
s  could  not  admit  the  parties  until  the  annual  visi- 
which  would  take  place  on  the  Qd\  of  May. 
\o  stated  that  it  was  customary  in  the  archdeaconry 
ddlesex,  for  the  churchwardens  and  sidesmen  to 
3r  admission  until  the  annual  visitation  next  after 
r;  but  that  the  custom  had  been  departed  from^  and 
irties  admitted  immediately  after  their  election  (a), 


of  any  annual  rent  or 
)rofitS|  or  ▼alae,  amonat- 
>0/.  or  upwards,  (whether 
or  in  more  tlian  one  sum 
rge)y  shall  have  and  be 

I  to  give  one  vote  for  every 
annual  rent,  profit,  and 

pon  or  in  respect  of  which 

II  have  been  assessed  or 
I  in  such  last  rate,  so, 
icifiis,  that  no  inhabitant 
»e  entitled  to  gjive  more 
i  votes;  and  in  case  where 

more  of  the  inhabitants 
.  shall  be  jointljr  rated, 
r  them  shall  be  entitled  to 
scording  to  the  proportion 
iMKHit  which  shall  be  borne 
I  of  the  joint  charge ;  and 
one  only  of  the  persons 
rated  shall  attend,  he  shall 
itled  to  vote  according  to 
I  respect  of  the  whole  of 
nt  charge." 


(a)  By  the  90th  canon  of  1603, 
churchwardens  are  to  be  chosen 
in  Easter  week,  (1  Gibs.  Cod. 
first  edition,  242).  The  118th 
canon  requires  the  swearing  in  to 
be  in  the  first  week  aAer  Easter, 
or  $ome  week  following,  according 
to  the  direction  of  the  ordinary^ 
(Ibid.  243). 

The  140th  canon  of  1603  de- 
dares,  that  ^  whosoever  shall  af- 
firm that  no  manner  of  person, 
either  of  the  clergy  or  laity,  not 
being  themselves  particularly  as- 
sembled in  the  sacred  synod,  are 
to  be  subject  to  the  decrees  there^ 
of,  in  causes  ecclesiastical  (made 
and  ratified  by  the  kingS  majes- 
ty's supreme  authority),  as  not 
having  given  their  voice  unto 
tliem;  let  him  be  excommuni- 
cated, and  not  restored  until  he 
repent  and  publicly  revoke  this 
his  wicked  error.'^  (20ib8.Cod. 
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1835.         tipon  the  surrogate's  being  satisfied  that  a  case  of  emcr- 

^^^'^^^"^       gency  had  arisen  to  justify  such  a  course.     The  parties 

ic  Kino     intimated  that  they  intended  to  apply  for  a  mandamus^ 

Archdeacon  of  which  Dr.  Phillimore  stated  he  would  very  readily  obey. 
Middlesex 
and  another. 

Campbell,  A.  G.  now  shewed  cause.     It  is  admitted 

that  where  two  parties  have  made  out  a  colourable  title 

to  tiie  ofiice  of  churchwarden,  the  ecclesiastical  autho* 

rity  is  bound  to  admit  and  swear  in  both  parties.    Be* 

fore,  however,  the  Court  grants  a  mandamus,  it  will  see 

that  there  has  been  a  direct  refusal  to  do  the  act  which 

by  the  proposed  mandamus  is  to  be  commanded  to  be 

done.     In  the  present  instance  there  has  been  no  direct 

refusal  to  administer  the  oath  to  the  parties. 

The  application  to  Dr.  Phillimore  was  premature. 
The  practice  of  the  archdeaconry  of  Middlesex  is,  for 
the  churchwardens-elect  to  be  admitted  and  sworn  io  bjr 
the  surrogate,  upon  the  first  visitation  which  takes  place 
after  Easter,  and  for  the  former  churchwardens  to  re- 
main in  office  until  that  period. 

The  application  was  irregular,  being  made  to  Dr. 
Phillimore  at  his  chambers,  and  not  to  him  while  acting 
in  his  official  character  of  surrogate.  It  does  not  appear 
that  any  application  was  made  on  the  9th  of  May,  which 
was  the  day  on  which  the  applicants  were  informed  by 
Dr.  Phillimore  that  they  might  be  admitted. 

474.)    Notwithstanding  this  de-  Dig.  iU,  Canons  (C).     And  see 

nunciation,it  has  been  questioned  Caudreys  case,  5  Co.  Rep.  i— 

how  far  these  canons  are  bind-  zixii.b;  Cases  of  Convocations} 

ing  upon  the  laity  even  in  matters  18  Co.  Rep.  72  ;  2  Inst.  653,  8; 

ecclesiastical.    See  Grove  v.  Dr.  Bird  v.  Stnith^  Fra.  Moore,  781, 

£//io^2Vent.41;  Hill  v.  Good,  783,   third   point;    Matihev  T. 

Vaugh.  302;  Middleton  v.  Crojl,  Burdett,  2  Saik.  412;   2  Gibs. 

2  Stra.  1056;   5.  C.  Cas.  terap.  Cod.  974,  984;  Wats.  C.  L.  2S, 

liardw.  57,  326, 395,  and  4  Vin.  24 ;  post,  316  (a). 
Abr,  320,  pi.  U,  from  MS;;  Com. 
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Sir  fF.  FoHeit  (with  whom  was  Steer)  in  support  of 
the  rule.  No  good  reason  for  not  admitting  and  swear- 
ing in  the  parties  on  the  27th  of  April  has  been  shewn. 

There  was  a  direct  refusal  on  the  part  of  Dr.  Phillimore  Archdeacon  of 

^  Middlesex 

to  admit  and  swear  in.  and  another. 

The  usage  which  has  been  mentioned  is  not  a  custom 
in  the  legal  sense.  If  it  is  to  be  considered  as  a  custom, 
it  is  one  which  cannot  be  supported.  Churchwardens 
are,  by  statute  (a),  to  be  elected  on  Easter  Monday,  and 
they  have  a  right  to  be  sworn  in  immediately  upon  elec- 
tion. The  practice  undoubtedly  is,  for  the  church- 
wardens to  be  sworn  in  by  the  surrogate  of  the  archdea- 
con, but  the  place  is  immaterial.  They  may  be  sworn 
in  at  the  surrogate's  chambers  or  any  where  else. 

Dr.  Phillimore*^  answer  amounted  to  a  refusal  to 
swear  the  parties  in  on  the  day  on  which  the  application 
was  made.  He  had  no  right  to  require  them  to  wait 
until  the  day  of  the  visitation.  (Here  he  was  stopped 
by  the  Court.) 


Lord  Dbnman,  C.J. — It  is  to  be  lamented  that  the 
surrogate  did  not  swear  in  the  parties  when  they  applied 
to  him  for  that  purpose.  That  which  he  said  amounted 
to  a  refusal.  His  answer  amounts  to  this,  "  I  will  not 
admit  you  now,  because  it  is  customary,  in  the  archdea- 
conry of  Middlesex,  to  swear  in  the  churchwardens  upon 
the  first  visitation  day,  which  will   be  on  the  9th  of 


(a)  By  43  £/ii.  c.  2.  the 
churchwardens  of  every  parish, 
and  fiiar,  three,  or  two  substan* 
dal  houseboldeis  there,  as  shall 
be  thought  meet,  to  be  nomi- 
nated yearly  in  Easter  week,  or 
within  one  month  after  Easter, 
nndcr  the  hand  Sec,  shall  be 
called  orcrseers  of  the  poor  of 


the  same  parish.  Tliis  statute 
requires  the  ntpplemeniary  over- 
seers,— those  whom  it  associaia 
with  the  churchwardens, — to  be 
elected  within  one  month  afler 
Easter;  but  seems  to  treat  the 
churchwardens  themselves  as 
persons  already  in  office.  And 
see  ante,  3 13  (a). 
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1835.         May/*    The  churchwardens  had  a  right  to  be  admitted 

^^!r^^^      when  they  applied.     This  rule  must  therefore  be  made 
The  Kino        ,      ,        ^     ^*^ 
9,  absolute. 

Archdeacon  of      Jt  jg  ^lear,  according  to  the  old  practice,  that  where 
Middlesex  ^     ,  r  ^ 

and  another,    there  are  two  sets  of  parties  who  have  each  a  colourable 

title  to  the  office  of  churchwarden,  both  sets  must  be 

sworn  in. 


The  other  judges  conourred. 


Rule  absolute  (a). 


(a)  The  form  of  the  oath  to 
be  administered  is)  ''  You  shall 
swear  truly  and  faithfully  td  exe- 
cute the  office  of  a  churchwarden 
within  your  parish,  and  accord- 
ing to  the  best  of  your  skill  and 
knowledge,  present  such  things 
and  persons  as,  to  your  know- 
ledge, are  presentable  by  the 
laws  ecclesiastical  of  this  realm.'' 


Gibs.  Cod.  216.  Where  the  ordi- 
nary knows  that  the  party  ap^f- 
ing  to  be  sworn  in  has  no  legal 
title,  it  seems  to  be  less  objec- 
tionable to  return  non  dtbito 
modo  electus  to  a  mandaroos, 
(vide  ante^  312,  (a)),  than  to  ad- 
minister  an  oath  under  circani- 
stances  which  render  it  idle  tfld 
inoperative. 


The  King  r.  The  Justices  of  Suffolk. 


A  Rule  nisi  had  been  obtained  for  a  mandamus,  com- 
manding the  justices  to  enter  continuances,  and  hear  the 
appeal  of  the  overseers  of  Manningtree  against  an  order 


Under  79th 
section  of  the 
Poor  Law 
Amendment 
Act,  notice  of 

appeal  against  an  order  of  removal  need  not  be  given  within  twenty>one  days  from 
the  time  of  sending  the  notice  of  chargeability  and  the  copies  of  the  order  and  exa- 
mination to  the  overseers  of  the  parish  charged  by  such  order. 

Held,  that  the  practice  as  to  notices  of  appeal  not  being  expressly  altered  by  the 
act,  remains  as  before,  although,  by  sect.  81,  the  statement  of  the  grounds  of  appeal 
is  required  to  be  delivered  with  such  notice,  or  at  least  fourteen  days  before  the 
sessions ;  and  therefore  where,  by  the  practice  of  the  sessions,  eight  days*  notice 
only  is  required,  a  notice  of  appeal,  given  eight  days  before  the  sessions,  is  suffi- 
cient, provided  such  statement  of  the  grounds  of  appeal  be  delivered  fourteen  days 
before  the  sessions ;  at  least  where  tlie  delivery  ot  such  statement  is  accompanied 
with  the  service  of  a  notice  of  appeal  defactOj  although  such  notice  be  erroneous, 
as  purporting  to  be  given  for  the  borough^  instead  of  the  coutUy  sessions. 
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for  the  removal  of  a  pauper  from  the  parish  of  St.  Mar**        ^335^ 
garet,  in  Ipswich,  to  Manningtree.  v^n^^/ 

The  affidavits  disclosed  these  facts :  '^^  ^'""^ 

17  th  Sept.  1835,  the  order  of  removal  was  made,  a     Justices  of 
copy  of  which,  together  with  a  copy  of  the  examinations 
and  a  notice  of  chargeability,  was  on  the  following  day 
transmitted  to  the  overseers  of  Manningtree. 

9th  October,  the  overseers  of  Manningtree  sent  to 
the  officers  of  the  removing  parish  a  notice  of  appeal  for 
the  next  General  Quarter  Sessions  to  be  holdenybr  the 
borough  of  Ipswiehf  accompanied  with  a  statement  of 
the  grounds  of  appeal. 

13th  October,  the  overseers  of  Manningtree,  disco- 
vering that  they  had  erroneously  given  notice  of  appeal 
for  the  borough  sessionsi  sent  to  the  officers  of  the  re- 
moving parish  &  notice  of  appeal  for  the  next  General 
Quarter  Seasions  to  be  holden  for  the  county  of  Suffolk^ 
and  referred  to  the  statement  of  the  grounds  of  appeal, 
sent  with  the  former  notice. 

By  the  practice  and  rules  of  the  Suffolk  Quarter  Ses- 
•ioDs,  eight  days'  notice  of  appeal  is  sufficient. 

£3d  October,  the  county  sessions  commenced;  and 
the  justices,  considering  that  notwithstanding  the  prac** 
tice  of  the  sessions,  notice  of  appeal  ought,  under  the 
Poor  Law  Amendment  Act(ii),  to  have  been  given  within 
twenty-one  days  from  the  time  of  sending  the  notice  of 
chargeability,  &c.,  and  that  the  notice  of  9th  October 
was  a  nullity,  refused  to  hear  the  appeal. 

Biggi  Andrews  shewed  cause.     It  will  probably  be  First  point: 
contended  that  the  notice  of  appeal   to  the  borough  ^^^^f ^"^  "^i 
sessions  was  a  sufficient  notice,  and  Rex  v.  Justices  of  must  be  given 

Carmarthen  {b)  will  probably  be  cited  in  support  of  that  oiledayr  after 

notice  of 

(«)  4  &  5  Will.  4,  c.  76.  (b)  4  Bam.  k  Aid.  291.  c^a'^®^*^*^*^^- 
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1835.        argument.    The  notice  of  appeal  to  the  borough  ses- 

^^ll^*^^/         sions'  in  this  case  is,  liowever,  clearly  erroneous  in  itself, 
Ihe  Kino  .  "^  . 

9.  and  cannot  be  considered  as  tantamount  to  a  notice  of 

Justices  of     Qi^  intention  to  appeal  to  the  county  sessions ;  and  Rex 
Suffolk.  ^    '^^    ^  ... 

V.  Carmarthen  is  manifestly  distinguishable.    The  notice 

of  ISth  October  was  too  late.     Notice  of  appeal  ought, 

since  the  passing  of  the  Poor  Law  Amendment  Act^  to 

be  given  within  twenty*one  days  from  the  time  of  send- 

4  &  5  IT.  4,     ing  the  notice  of  chargeability,  &c.     Sect.  79  of  that 

^'     '^*  statute  enacts,  that  no  poor  person  shall  be  remo?ed 

under  any  order  of  removal  until  twenty-one  days  after 
a  notice  in  writing  of  his  being  chargeable  or  relieved} 
accompanied  by  a  copy  or  counterpart  of  the  order  of 
removal,  and  by  a  copy  of  the  examination  upon  which 
such  order  was  made,  shall  have  been  sent  by  the  over^ 
seers  of  the  parish  obtaining  such  order  to  the  overseen 
of  the  parish  to  whom  such  order  shall  be  directed. 
Then  there  is  a  proviso  that  if  the  last-mentioned  ove^ 
seers  shall  agree  to  submit  to  such  order,  and  to  receive 
the  pauper,  it  shall  be  lawful  to  remove  him,  although 
the  twenty-one  days  shall  not  have  elapsed ;  and  a  fur- 
ther proviso  is,  that  if  notice  of  appeal  against  such  order 
of  removal  shall  be  received  by  the  overseers  of  the  re* 
moving  parish  within  the  twenty«one  days,  it  shall  not 
be  lawful  to  remove  the  pauper  until  after  the  time  for 
prosecuting  such  appeal  shall  have  expired,  or,  in  case 
such  appeal  shall  be  duly  prosecuted,  until  after  its  final 
determination.  The  main  object  of  this  enactment  ap- 
pears clearly  to  be  to  prevent  the  pauper  from  being 
removed  whilst  his  settlement  is  in  litigation;  and  unless 
the  Court  hold  that  no  appeal  can  be  prosecuted  unless 
notice  be  given  within  twenty-one  days,  the  section  will, 
virtually,  be  almost  repealed.  There  are  four  cases  in 
which  the  legislature  intend  that  the  parish  obtaining  the 
order  shall  have  power  actually  to  remove  the  pauper; 
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viz. —  1st,  where  the  twenty-one  days  have  elapsed  with-         ]8S5. 

out  any  notice  of  appeal  having  been  received  by  the 

removing  parish;  ^dly,  vihere  the  overseers  of  the  parish 

charged  by  the  order  aeree  at  once  to  submit  to  the     Ju»^>ce»  ^ 
®  -^  ®  .  .  ...  Suffolk. 

order;  3dly,  where,  notwithstanding  notice  within  the 
twenty-one  days,  no  appeal  is  prosecuted  in  due  time; 
and  4thly,  where  the  appeal  is  determined  against  the 
appellants.  In  each  of  the  last  three  cases,  it  is  quite 
clear  that  the  settlement  of  the  pauper  is  no  longer 
capable  of  being  litigated ;  and  it  is  submitted  that  the 
legislature  clearly  contemplated  putting  the  only  remain- 
ing case  on  precisely  the  same  footing  as  regards  the 
completion  of  the  right  of  removal  in  the  one  parish, — 
right  of  actual  removal  being  concurrent  with  the  extinc- 
tion of  the  right  of  litigating  the  settlement  in  the  other. 
The  twenty-one  days  allowed  give  abundant  time  for 
determining  upon  the  propriety  of  appealing  against  the 
order.  Unless  the  notice  is  required  to  be  given  within 
the  twenty-one  days,  the  ordinary  course  will  probably 
be  for  the  parish  charged  by  the  order  to  take  no  notice 
of  the  order,  until  executed  by  actual  removal,  in  the 
hope  of  procuring  from  the  pauper  evidence  of  his 
being  settled  elsewhere.  An  appeal  against  an  order  of 
removal  is  always  to  the  quarter  sessions  of  the  county 
in  which  the  removing  parish  is  situate;  a  circumstance 
which,  in  some  cases,  may  make  the  removal  of  the 
pauper,  whilst  a  right  of  appeal  remains  in  existence, 
highly  inconvenient.  As  long  as  the  right  to  appeal 
continues,  the  order  of  removal  is  of  course  liable  to  be 
quashed ;  and  if  it  be  quashed,  the  actual  removal  will 
have  caused  a  useless  expenditure  of  the  parochial 
fands.  Upon  the  79th  section  the  intention  of  the  legis- 
lature is  abundantly  clear,  but  if  the  80th  and  81st  sec- 
tions be  taken  in  conjunction  with  the  79th,  the  inten- 
tion becomes  even  far  more  manifest.     By  the  80th  sec- 
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tion  the  overseers  of  the  parish,  giving  suck  notice  of 

appeal,  have  the  right  of  free  access  to  the  pauper  for 

V.  the  purpose  of  examining  him  touching  his  settlement; 

Justices  of    ^^^  jj^  ^^gg  jj  gjjjjil  jj^  necessary  for  the  more  effectual 
Suffolk.  ^  -^ 

examination  of  the  pauper  that  he  should  be  taken  out 

Sect.  80.  of  the  removing  parish,  such  overseers  are  to  be  per^ 

mitted  to  remove  him  therefrom  (at  the  expense  of  the 
parish  charged  by  the  order)  for  the  time  that  may  be 
necessary  for  tliat  purpose*  This  section  also  clearly 
contemplates  that  the  pauper  is  in  no  case  to  be  removed 
until  after  the  right  of  appeal  is  gone,  and  that  all 
notices  of  appeal  are  to  be  given  within  the  tMrenty-one 
Sect.  81.  days.     The  8 1st  section  enacts,  that  in  every  case  where 

notice  of  appeal  against  such  order  shall  be  given^  the 
overseers  of  the  appellant  parish  shall,  toith  such  notictf 
or  fourteen  days  at  least  before  the  first  day  of  the  ses- 
sions to  which  such  appeal  is  intended  to  be  tried,  send 
or  deliver  to  the  overseers  of  the  respondent  parish  a 
statement  of  the  grounds  of  such  appeal ;  and  it  shall 
not  be  lawful  for  the  overseers  of  such  appellant  parish 
to  be  heard  in  support  of  such  appeal,  unless  such  no- 
tice and  statement  shall  have  been  given  as  aforesaid. 
In  various  parts  of  this  section  there  are  words  of  refer- 
ence, which  shew  that  the  notice  mentioned  is  such  a 
notice  as  is  spoken  of  in  section  79,  and  that  the  appeal 
contemplated  is  an  appeal  entered  in  pursuance  of  such 
notice.  The  overseers  of  the  appellant  parish  are  not 
to  be  heard  unless  such  notice  shall  have  been  given  m 
aforesaid.  It  seems  to  be  impossible  to  give  any  other 
meaning  to  these  words  than  this, — that  no  appeal  shall 
be  entertained  unless  such  a  notice  as  is  mentioned  in 
the  79th  section  has  been  given. 
Second  point:  But,  supposing  that  the  Court  should  be  of  opinion 
teen^dayVno^  ^^^^  ^^^  notice  need  not  be  within  the  twenty-one  days, 
tice  of  appeal    still  a  notice,  given  on  the  13th  October,  of  an  intention 

reqaired. 
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to  appeal  to  the  sessions  commencing  on  the  23d  of  that  i8d5. 
month,  is  too  late.  The  81st  section  requires  that  a 
statement  of  the  grounds  of  appeal  shall  be  given  with 
the  notice  fourteen  days  at  least  before  the  first  day  of  Justices  of 
the  sessions  at  which  the  appeal  is  intended  to  be  tried. 
Here  the  notice  was  only  ten  days  before  the  sessions. 
[Lord  Denman,  C.  J.  If  the  notice  on  the  9th  of  October 
is  sufficient,  there  was  a  notice  fourteen  days  before  the 
sessions.]  But  that  notice  was  erroneous.  [Lord  Den- 
wian,  C.  J.  The  mistake  in  the  notice  of  appeal  does  not 
affect  the  statement  of  the  grounds  of  appeal,  delivered 
at  the  same  time  with  such  notice,  under  this  act  of  par- 
liamenti  unless  you  were  misled  by  it.]  The  removing 
parish  may  have  known  that  there  could  be  no  appeal 
to  the  borough  sessions ;  but  they  may  also  have  been 
10  error  upon  the  subject.  [^Coleridge,  J.  I  do  not  see 
how  the  81st  section  helps  you.  The  appellants,  by 
delivering  the  statement  of  the  grounds  of  appeal  four- 
teen days  before  the  sessious^  have  in  terms  complied 
with  the  enactment  in  that  section.]  It  is  to  be  inferred 
from  that  section  that  the  notice  must  also  be  at  least 
fourteen  days  before  the  sessions ;  for  otherwise  the 
statement  of  the  grounds  of  appeal  may  precede  the  no- 
tice of  appeal.  [Patteson^  J.  Which  certainly  seems 
absurd.]  According  to  the  argument  which  will  be 
pressed  contrsi,  the  notice  of  appeal  will  be  sufficiently 
early  if  given  eight  days  before  the  sessions,  although 
the  statement  of  the  grounds  of  the  intended  appeal 
nust  be  given  at  least ybur/een  days  before  the  sessions. 
The  notice  of  appeal  ought,  of  course,  either  to  precede 
the  statement  of  grounds  or  to  accompany  it. 

Thesiger,  contri.  The  first  notice  was  sufficient  for 
the  purpose  for  which  it  was  required.  It  is  quite  clear 
that  the  appeal  could  not  lie  to  the  borough  sessions. 

Y  2 
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1835.        The  3  Will,  6^  Mary^  ell,  gives  the  appeal  against  any 
order  of  removal  to  the  next  general  quarter  sessions  of 
the  peace  to  be  held  for  the  county,  riding,  city,  town 
Justices  of     corporate,  or  liberty,  from  which  the  pauper  was  removed. 
The  8  &  9  Will.  3,  c.  30,  gives  the  appeal  to  the  general 
or  quarter  sessions  of  the  peace  for  the  county^  division 
or  riding,  wherein  the  parish,  township  or  place,  whence 
the  pauper  shall   be  removed,  doth  lie,  and  not  else* 
where,  any  former  law  or  statute  to  the  contrary  thereof 
notwithstanding.     The  overseers  of  the  removing  parish 
must  have  known  by  this  notice  that  it  was  intended  to    \ 
enter  an  appeal  at   the  next  quarter  sessions  for  the    \ 
county,  that  is  to   say,  at  the  next  quarter  sessions  at 
which  such  appeal  c(mld  be  entered.     In  l{ex  v.  Justices    j 
of  Carmarthen  (a)  an  order  of  removal  was  made  by  two 
justices  of  Carmarthen,  which  is  a  county  of  itself,  having 
(by  charter)  general  sessions  twice  a  year,  and  not  quarter 
sessions.     A  notice  of  appeal,  stating  an  intention  to 
appeal  to  the  next  quarter  sessions  of  the  borough  of 
Carmarthen  having  been  given,  it  was  held  that  the  jus- 
tices at  the  next  general  sessions  were  bound  to  receive 
the  appeal.     The  notice  in  the  present  case  is,  for  all 
the  purposes  for  which  the  notice  is  required,  as  good 
as  if  the  error  in  question  had  not  existed. 

But,  supposing  the  notice  of  9th  October  not  to  be  a 
valid  notice,  that  on  the  13th  is  in  every  respect  unob- 
jectionable. The  act  of  13  &  14  Car,  2,  c.  IS,  s.2, 
gives  all  persons  aggrieved  by  any  order  of  removal  an 
unconditional  right  to  appeal  to  the  sessions.  A  statu- 
tory right,  such  as  this,  cannot  be  limited  except  bj 
express  enactment ;  and  however  open  the  act  of  4  &  5 
WilL  4,  c.  76,  may  be  to  speculation  as  to  the  intention 
of  the  legislature  with  respect  to  notices  of  appeal,  there 

{a)  4  Barn.  &  Aid.  291. 
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is  no   enactment  sufficiently  express   to   alter  the  ex-        1835. 

isting  state  of  the  law.     (Here  he  was  stopped  by  the     S^'^CT^ 
_,     ^  ^  rr  J  The  Kino 

Court.)  V. 

Justices  of 
Suffolk. 
Lord  Denman,  C.  J. — We  think  that  by  this  act  it  second  point. 

was  not  intended  to  interfere  with  the  practice  of  the 
sessions.  Such  an  intention,  if  it  had  been  entertained, 
would  have  been  expressed  in  plain  terms.  It  appears 
to  us,  therefore,  that  the  practice  as  to  notices  of  appeal 
must  stand  exactly  as  it  did  before  the  act  passed.  The 
act  requires  that  a  statement  of  the  grounds  of  appeal 
shall  be  given  with  the  notice,  or  at  least  fourteen  days 
before  the  commencement  of  the  sessions.  It  appears 
to  me  that  this  was  done  on  the  9th  October,  for  that 
though  the  notice  of  appeal  which  accompanied  the  state- 
ment was  a  notice  to  the  wrong  sessions,  yet  the  state- 
ment of  the  grounds  of  appeal  was  available  to  all  pur- 
poses. As,  therefore,  the  notice  was  in  due  time 
according  to  the  practice  of  the  sessions,  and  the  state- 
ment of  the  grounds  of  appeal  was  sufficiently  early 
under  the  act  of  parliament,  the  sessions  ought  to  have 
entertained  the  appeal. 

Patteson,  J. — The  notice  on  the  9th  of  October  Second  point, 
stated  the  grounds  of  appeal.  That  is  a  compliance 
with  the  act.  If  it  be  an  absurdity  that  the  statement 
of  the  grounds  of  appeal  is  required  to  be  given  earlier 
than  the  notice  need  be  given,  then  it  is  an  absurdity 
introduced  by  the  act  of  parliament  itself. 

Williams,  J. — The  only  novelty  introduced  by  the  First  point. 
79th  section  of  the  act  is, — that  the  pauper  shall  not  be 
actually  removed  within  twenty-one  days  unless  with 
consent,  nor,  if  there  be  a  notice  of  appeal,  within  that 
period,  until  the  time  for  prosecuting  the  appeal  has 


i 
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1835.        expired,  or  the  appeal  has  been  heard  and  determioed. 

^•^^^"^^      That  is  the  only  change  effected  by  that  section. 

9.  And  the  novelty  introduced  by  the  Slat  section  is,-^ 

Justices  of     |i|3(  21  statement  of  the  erounds  of  appeal  must  be  sent 
Suffolk.  .  **  .  /. 

Second  point.    ^^  delivered  to  the  respondent  parish  at  least  fourteen 

days  before  the  sessions.  That  has  been  effectively 
done  here.  Whether  timely  notice  of  appeal  was  given 
depends  upon  the  practice  of  these  particular  sessions,— 
which  stands  as  it  did  before  the  passing  of  the  Poor 
Law  Amendment  Act. 

Firet  point.  Coleridge,  J.— It  is  admitted  that  there  was  no 

notice  within  the  twenty-one  days:  therefore  if  WLr. An- 
drews is  right  in  his  argument,  that  the  79th  section  ^ 
imperatively  requires  every  notice  of  appeal  to  be  given  \ 
within  the  twenty-one  days,  the  sessions  have  acted  pro- 
perly in  refusing  to  entertain  the  appeal.  The  tpords  of 
the  statute  do  not,  in  my  opinion,  require  the  notice  of 
appeal  to  be  given  within  the  twenty-one  days :  I  think 
it  quite  clear  that  it  never  was  intended  to  go  that  length. 
The  mischief  intended  to  be  provided  against  was  the 
immediate  removal  of  paupers.  Paupers  were  de  facto 
removed  immediately  upon  the  making  of  the  order  of  re- 
moval, without  previous  communication  with  the  parish 
charged  by  the  order,  and  without  giving  any  time  for 
investigating  the  grounds  of  the  removal.  The  intention 
was  only  to  prevent  a  removal  within  twenty-one  days. 
The  words  of  the  act  are  only  that  the  pauper  shall  not 
be  '*  removed  or  removable,"  &c.  It  does  not  say  that 
there  shall  be  no  appeal  unless  a  notice  of  the  intention 

Second  point    to  appeal  be  given  within  twenty-one  days.     If  this  had 

been  intended,  the  obvious  course  would  have  been  to 
have  inserted  plain  words  to  that  effect. 

Then,  with  regard  to  the  81st  section.     We  are  called 
upon  to  make  a  general  alteration  in  the  practice  of  all      ^ 

4 
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the  Courts  of  Quarter  Sessions  id  the  kingdoin,  upou  |8S5. 
the  ground  of  a  mere  implication  arising  out  of  a  suppo- 
sition that  some  absurdity  will  be  introduced  if  the  prac- 
tice be  not  so  altered.  The  section  does  not  say  that  Justices  of 
the  tioiice  shall  be  given  fourteen  days  before  the  ses- 
sions, or  at  any  particular  time.  I  think  that  the  obvious 
meaning  of  the  act  is,  that  where  any  greater  time  than 
fourteen  days  is  required  by  the  sessions  for  the  notice 
of  appeal,  then  you  may  deliver  the  statement  of  grounds 
with  your  notice,  or  if  not,  that  you  should  deliver  the 
statement  of  grounds  at  least  fourteen  days  before  the 
sessions. 

If  any  practical  absurdity  does  arise  out  of  this  enact- 
menty  it  is  one  which  we  cannot  remedy. 

Rule  absolute. 


The  King  v.  The  Inhabitants  of  Willoughby,  in  the 

County  of  Warwick. 

Upon   appeal   against  an   order  of  two  justices  of  Where  a  pnrty 
Northamptonshire,  for  the  removal  of  Wm.  Hoddis,  his  cupies  for  a 
wife  and  four  children,  from  the  parish  of  By  field.  Norths*  year,B  tene- 
amptonshire,  to  the  parish   of  Wilioughby,  Warwick-  at  the  yearly 
shire,  the  Northamptonshire  quarter  sessions,  held  lOtb  '^^^^  for 
April,  1834,  confirmed  the  order,  subject  to  the  opinion  payment  of 
of  this  Court  upon  the  following  case  :  removedto  B? 

The  pauper  rented  a  house  in  the  parish  of  Wiliough-  hy  an  oider, 
by,  from  Michaelmas,  1852,  to  Michaelmas,  1833,  of  appealed 
a  Mr.  Judd,  at  the  yearly  rent  of  1?/.     He  occupied  ^^"l"*^'^^'' '* 
the  house  under  this  hiring  for  the  whole  year,  and  in  appeal,  be 

may,  by  a  suli- 
sequent  payment  of  the  remainder  of  the  rent,  acquire  a  setdemcnt  in  A.,  under 
6  Geo,  4,  c.  57,  and  1  WilL  4,  c.  18. 

The  forty  days' residence  required  under  this  liead  of  settlement,  mu4t  be  within  the 
year  of  occupatioo ;  but  at  what  period  of  the  year  it  takes  place  is  inmmterial. 
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1835.         the  month  of  July  paid  a  half-year's  rent,  8/.  10s.     He 

^■^^^'^■^       continued  to  occupy  this  house  until  the  6th  of  Decem- 
The  King      ,  ^    «       .  ,  .  ^       ,        j 

XT.  ber,  1833,  without  paying  any  more  rent.     On  that  day 

Inhabiiants  of  |,g  ^gg  removed  with   his  familv  from   Willoughby  to 

WiLLOUCHBY.  "  . 

Byfield,  by  an  order  of  removal, — he  having  become 
chargeable  to  the  parish  of  Willoughby.  Against  which 
order,  the  parish  of  Byiield  appealed  to  the  quarter 
sessions  for  the  county  of  Warwick.  The  appeal  wa5 
tried  on  the  1st  of  January  1834,  and  the  order  con* 
firmed  on  the  merits.  On  the  7th  December,  J  833, 
the  pauper's  family  returned  to  their  house  at  Willoughby, 
and  on  the  next  day  the  pauper  Himself  returned  and 
remained  there  in  the  same  house  until  the  27th  of  the 
following  January.  On  the  1 1th  December,  1833,  the 
pauper  borrowed  the  sum  of  8/.  lOs.  and  paid  his  land- 
lord his  second  half-year's  rent,  due  at  the  preceding 
Michaelmas.  On  the  27th  of  January,  the  pauper  left 
Willoughby  with  his  family,  and  went  to  Byfield,  where 
he  remained  until  the  17th  of  the  following  March,  when 
he  was  removed,  by  an  order  of  two  magistrates,  back  to 
Willoughby;  and  against  that  order  the  parish  of  VVil- 
loughby  appealed. 

The  question  for  the  opinion  of  the  Court  is,  whether 
or  not  the  pauper  gained  a  settlement  in  the  parish  of 
Willoughby  subsequent  to  the  order  of  removal  of  the 
6th  December,  1833. 

llumfrey  and  Wildman,  in  support  of  the  order  of 
sessions.  At  the  time  when  the  removal  of  the  pauper 
from  Willoughby  to  Byfield  took  place,  he  undoubtedly 
was  not  settled  in  Willoughby,  inasmuch  as  he  bad  not 
at  that  time  paid  rent  to  the  amount  of  10/.  That  order 
was  therefore  properly  confirmed  upon  appeal.  But  by 
payment  of  the  remainder  of  the  rent  since  the  removal, 
and  thus  satisfying  the  only  remaining  requisition  of  the 
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cts,  the  pauper  has  acquired  a  settlement  in  Willoughby,         t835. 
ubsequent,  in  point  of  date,  to  the  order   of  removal.       ^-^^/-w' 
a  JRex  V.  Fillongley  (a)  it  was  held,  that  where  a  person  ^, 

enting  and  residing  in  a  tenement  of  10/.  a  year  in  A.,  In]»abitant3  of 

°  ^   .  .  ,   .  WlLLOUCHBY. 

ras  removed  to  B.  by  an  order  of  justices,  and  imme- 
liately  returned  to  the  same  tenement  without  making 
ny  new  contract^  and  resided   there   more  than  forty 
lays,  he  thereby  gained  a  settlement,  though  the  order  of 
emoval  was  unappealed  against.     That  case  depended 
jpon  13  8c  14  Car.2y  c.  12,  and  in  principle  much  re- 
sembles the  present  case.     Rex  v.  Barham  (6)  is  almost 
exactly  this  case.     There,  a  pauper  on  6th  April,  1823, 
hired  a  house  for  a  year,  at  the  rent  of  12/.  per  annum, 
in  the  parish  of  A :      In  January,    1824,  he   became 
chargeable  to  that  parish,  and  was,  by  an  order  of  jus- 
tices, removed  to  the  parish  of  B :    There  was  no  appeal 
against  the  order  of  removal :    The  pauper  returned  on 
the  same  day  to  his  house  in  the  parish  of  A.,  and  conti- 
nued to  occupy  it  until  the  expiration   of  the  year  for 
which  he   had  hired  it,  and  paid  the  rent  for  the  year. 
It  was  contended  that  the  effect  of  the  order  of  removal 
was  to  prevent  the  gaining  of  any  settlement,  unless  all 
that  the  act  (59  Geo,  3)  requires  had  been  complied  with 
after  that  order  was  made.     But  the  Court  held  that  the 
pauper  had  acquired  a  settlement  in  A.     JRex  v.  Atnp^ 
thill  (c)  will  probably  be  cited  contr^,  but  that  case,  so 
hr  from  being  against  the  settlement  in  Willoughby,  is 
strongly  in  favour  of  it.     There,  a  pauper  legally  settled 
io  A.,  took  a  house  in  St.  B.  at  the  yearly  rent  of  10/. : 
After  residing  in  it  a  year,  but  before  he  had  paid  any 
rent,  he   became  chargeable,   and  was  removed  by   an 
order  of  justices  to  A :     In  a  few  days  he  returned,  sold 
his  goods,  and  paid  the  rent.     An  appeal  against  the 

(fl)2T.  R.  709.  (c)4   Dowl.  &  R^L  447;    2 

(h)  8  Bam.  &  Cressw.  99.  Bam.  &  Cressw.  847;  Q  Dowl. 

&  Ryl.  Mag.  Ca.  297. 
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1835.         order  having  been  entered,  it  was  contended  that  the 

^'^^^^^      pauper  had,  at  the  time  of  the  removal,  an  inchoate  settle^ 
The  Kino  •     o      t>  ■     i        i 

<ff,  nient  in  bt.  IS.,  and  that  by  payment  of  the  rent  after- 

Inhabitants  of  ^ards,  the  settlement  had  become  complete,  and  that 

WlLLOUCHBY.  "^ 

therefore  the  order  should  be  quashed.    But  this  Court 
held,  that  as  the  pauper  had  not  gained  a  settlement  at 
the  time  of  the  removal,  the  order  was  good  and  could    j 
not  be  quashed.  This  shews  that  when  all  the  requisites    / 
of  the  act,  except  the  payment  of  the  rent,  are  complied  ^ 
with  before  an  order  of  removal,  and  afterwards  the  rent  j^ 

J 

is  paid,  such  payment  does  not  relate  back  to  the  time  \ 
when  the  compliance  with  the  other  requisites  became  ^- 
complete.     If  the  payment  in  this  case  had  so  related  j^ 
back,  then  undoubtedly  the  confirmed  order  would  haie  ^ 
been  conclusive.     But  as  the  payment  does  not  relate  | 
back,  the  settlement,  which  was  inchoate  on  6th  Decen-  I- 
ber,  must  have  become  perfect  from  the  date  of  sudi  }_ 
payment,  unless  it  be  considered  that  the  rent  must  be   j 
paid  within  the  year  of  the  occupation.     The  statutes  '^ 
of  6  Geo.  4,  c.  57»  and  I  Will.  4,  c.  18,  upon  which  the  \ 
settlement  in  this  case  depends,  together  make  it  neces- 
sary that  the  rent  shall  be  paid  by  the  party  hiring  and   j^ 
occupying  the  tenement,  but  it  is  not  said  that  it  must   '^ 
be  paid  within  the  year,  or  within  any  given  time  after-    r. 
wards.     If  the  payment  of  the  rent  at  a  period  subse-    ^ 
quent  to  the  completion  of  the  year  of  occupation,  per-    \^ 
fects  a  settlement  in  all  other  respects  complete,  Bix  v.   ^ 
Ampthill  shews  conclusively  that  a  settlement  was  in  this    a 
case  gained  subsequently  to  the  order  of  removal  of  6tb    ^ 
December,  1833.     Rex  y.  Kenilworth{a)  will  be  relied     I 
on  contr^,  but  that  was  a  case  of  hiring  and  service,  and 
Lord  Kefiyon,  C.  J.,  in  the  subsequent  case  of  Itex  v« 
Filloftglei/,  satisfactorily  distinguishes  it  from  the  case  of 
renting  &c.  a  tenement.  3 

(a)  3  T.  R,  598. 
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If  it  should  be  considered  to  be  necessary  that  a  resi-         i835. 
dence  for  forty  days  in  the  parish  of  Willougbby,  siibse-     JT^X^^ 
quent  to  the  order  of  removal,  should  be  shewn,  then  it  «. 

is  submitted  that  forty  days  of  the  subsequent  residence  ^*^^^*'^"^*^^ 
may  be  connected  with  the  previous  occupation.     Upon 
this  point,  jRex  V.  Ormesby^a),  and  22ejr  v.  Child^Oke' 
ford(b)t  were  cited. 

Waddington  and  Miller,  contrsL  The  residence  must 
be  during  the  year  of  the  occupation.  Under  13  &  14 
Car.  2,  a  settlement  was  gained  by  forty  days'  residence 
io  a  parish  with  an  interesti  as  tenant  or  otherwise,  in 
a  tenement  within  the  parish.  To  this,  which  is  still, 
however*  the  foundation  of  the  settlement,  the  requisi- 
tions of  59  Geo.  S,  6  Geo.  4,  and  1  Will.  4,  are  added. 
According  to  the  argument  which  has  been  offered  con- 
tra^ upon  this  point,  if  a  man  occupied  a  tenement  within 
the  parish  for  a  year,  and  performed  all  the  other  re- 
quisites, except  a  residence  of  forty  days,  he  might  then 
leave  the  parish,  and  upon  returning  at  any  subsequent 
period,  and  residing  for  forty  days,  would  gain  a  settle- 
ment. [Williams,  3.  The  residence  must  clearly  be 
within  the  year  of  occupation.] 

Where  an  order  for  the  removal  of  a  pauper  is  con- 
firmed,  the  pauper  is  conclusively  settled  in  the  parish  to 
which  he  is  removed,  unless  every  act  necessary  to  ac- 
quire a  settlement  is  done  in  another  parish  subsequently 
to  such  order.  In  Rex  v.  Kenilworth  (c)  it  was  held,  that 
after  an  order  of  removal  not  appealed  from,  a  new 
settlement  can  only  be  gained  by  some  act  or  cause  alto- 
gether subsequent  to  the  order  of  removal.  Rex  v. 
Fillongley  (d)  was  decided  at  the  time  when  all  that  was 

{a)  Antfy  i.  p.  17;  4  Barn.  &  (c)  2  T.  R.  598. 

Adol.  214.  (J)  2T.  R.  709. 

(6)  3  Barn.  &  Adol.  809. 
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1835.         required  in  order  to  gain  a  settlement,  was  a  residence 

J^^^^*^^      of  forty  days,  connected  with  some  interest  in  a  tene- 

The  KiMO  rr.,  ,  .       ^         i.      .    ,j- 

v.  ment.      iliere   was  good  reason  therefore  for  holding 

Inhabitanis  of  ji^^j  jj^^  f^^ty  j3«g»  residence  after  the  removal,  in  that 

WlLLOUOHDY.  "^        /  , 

case,  was  sufficient.     It  is  true  that  the  residence  wis 
connected   with  an   interest,  originating  io  a  contract 
entered  into  antecedently  to  the  removal ;   but  whether 
the  interest  took  its  origin  from  a  contract  antecedent  to 
the  removal,  or  subsequent  to  it,  was  immaterial,  pro- 
vided that  there  was  an  interest  existing  subsequentij 
to  the  order,  and  a  residence  of  forty  days  coupled  witk 
such  interest.     In  Rex  v.  Barham  (a)  also,  there  was  a 
residence  for  forty  days  subsequently  to  the  order,  and 
upon  this  fact  the  decision  of  the  Court  appears  to  be 
mainly  founded.    [Patteson,3.  Lord  Tenterden  said  that 
there  was  forty  days'  residence  both  before  and  after  the 
removal,  and  all  that  the  act  required  in  other  respects 
had  been  complied  with.    The  residence  after  the  removal 
was  immaterial.     It  was  the  holding  after  the  removal 
that  made  the  settlement  subsequent  to  the  removal.    It 
is  quite  clear  that  a  residence  for.forty  days  at  any  time 
of  the  year  is  sufficient,  provided  there  be  an  occupa- 
tion for  a  year.     In  Hex  v.  Kenilworlh,  Mr.  Justice  But- 
ler expressly  put  his  decision  on  the  ground  that  the 
order  of  removal  unappealed  against  was  a  dissolution  of 
the  contract  of  hiring  and  service.      In  Rex  v.  Fillonglei/ 
it  was  held,  that  the  order  (though  not  appealed  against) 
did  not  dissolve  the  contract  for  renting  a  tenement.']  Rei 
V.  Fillongley  was  decided  expressly  on  the  ground  that 
there  had  been,  subsequently  to  the  order,  a  residence 
for  forty  days,  coupled  with  an  interest  in  a  tenement; 
which  was  all  that  was  then  requisite.     [Co/enJgf,  J. 
Suppose  a  sufficient  occupation  for  a  whole  year,  and 
a  residence  of  forty  days  during  that  year,  and  that  the 

(a)  Ante^  327. 
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rent  were  not  paid  until  the  366th  day,  would  not  a 

settlement  be  sained  i     Surely  the  rent  need  not  be  paid     _ 

•  i_-       .  -.     T  A  j-r-    .^  •  1  .^   r  The  Kino 

witbin  the  year.]     It  need  not;   and  if  it  be  paid  before  v, 

an  order  of  removal  is  made,  a  settlement  will  be  gained.  Jn*»abitants  of 

®  WlLLOUOHBT. 

\^Patieson,  J .  Then  the  question  is,  what  would  be  the 
date  of  that  settlement  r]     If  an  order  of  removal  inter- 
venes, the  payment  of  the  rent  cannot  be  connected  with 
the  previous  occupation  8cc.,  so  as  in  effect  to  annul 
the  order.     Rex  v.  Kenilworth  and  Rex  v.  Fillongley,  it 
is  submitted,  clearly  shew  that  a  complete  settlement 
must  be  gained  after  the  order  of  removal.     In  Rex  v. 
Kenilworth,  Butler,  J.  uses  these  strong  words,-  "  Now 
in  this  case,  the  pauper  returned  after  the  order  of  re- 
moval, to  the  parish  of  Birmingham,  where  he  served 
a  month;  but  that  could  not  give  him  a  settlement  there; 
for  the  act  subsequent  to  the  order  of  removal,  by  which 
he  was  to  gain  a  settlement,  should  be  complete  in  itself, " 
The  main  aud  substantial  ground  of  gaining  a  settle- 
ment being  the  residence  for  forty  days,  it  may  perhaps 
be  conceded  that  if  there  be  a  residence  for  forty  days 
subsequent  to  the  order,  during  the  continuance  of  a 
year's  occupation,  commenced  before  the  order,  a  settle- 
ment subsequent  to.  the  order  is  acquired.     Upon  that 
ground.  Rex  v.  Barham  appears  to  have  been  decided ; 
as  Lord  Tenterden,  C.  J.  in  that  case,  after  stating  the 
effect  of  59  Geo.  S,  c.  50,  says,  "  It  should  seem,  there- 
fore, that  if  a  pauper  resides  for  forty  days  upon  a  tene- 
ment, and  the  other  requisites  of  the  act  have  been  com- 
plied with,  he  gains  a  settlement.     Now  in  this  case  the 
pauper  resided  in  the  house  more  than  forty  days,  both 
before  and  after  the  removal,  and  all  that  the  act  requires 
in  other  respects  was  complied  with."     The  principle 
does  not  apply  to  all  the  other  ingredients  of  a  settlement, 
which  have  been  added  by  way  of  restriction. 


The  KiKG 
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Patteson,  J.  (a) — Tliis  case  depends  upon  the  con- 
struction which  we  are  to  put  on  the  statute,  which  re- 
V.  quires  that  in  order  to  gain  a  settlement  bj  residence  tnd    | 

WiLLouGUBY^  renting  and  occupation  of  a  tenement,  the  rent  shall  be    j 

paid  for  the  same.     There  has  not  been  any  case  in    i 
which    the  Court  has  decided  that  the  rent  must  be  paid    ji 
within  the  year  of  occupation,  or  within  a  limited  tine   i 
after  the  expiration  of  it.     It  is  said  that  it  is  not  the  k 
occupation  for  a  year,  nor  the  payment  of  rent  for  a  year)  ^ 
but  the  residence  for  forty  days,  that  is  the  substantisi  1 
ground  of  the  settlement.     That  I  do  not  deny :  I  admit  jl 
that  it  is  so :  but  still  the  question  is, — what  is  the  doit  i 
that  is  to  be  given  to  the  settlement  when  acquired?  i- 
The  time  of  the  forty  days'  residence,  whether  at  tk   k 
beginning  or  the  end  of  the  year,  is  immaterial.     In  tim 
case  there  was  an  occupation  for  a  year,  residence  for 
forty  days,  (which  residence  may  be  in  any  part  of  the   ^ 
year  of  occupation,)  and  half  a  year's  rent  paid.      Under   r 
these  circumstances,  an  order  of  removal  was  made ;  and    ^ 
there  can  be  no  doubt  but  that  at  that  time  no  settlement    ' 
was  gained.     The  order  was  appealed  against,  and  pend- 
ing the  appeal  the  party  returned  to  Willoughby,  and    3 
paid  the  remainder  of  the  rent,  so  as  to  complete  the 
conditions  of  the  act  of  parliament.     It  is  quite  clear 
that  this  having  been  done,  so  as  to  fill  up  all  the  re- 
quisites, the  party  gained  a  settlement,  unless  it  is  affected 
by  the  order  of  removal  which  intervened.     The  order 
has  been  treated  in  the  argument  as  if  it  had  the  effect 
of  putting  an  end  to  every  inchoate  settlement.     I  do  not 
find  any  authority  for  so  treating  it.  Rex  v.  Kernlworth(b) 
is  relied  on,  but  does  not  support  the  position  for  which 
it  is  cited.     That  was  a  case  of  hiring  and  service :  the 
servant  was  removed  under  an  order,  which  was  not  ap- 

(fl)   Lord  Denmarit  C.  J.  was      disposition, 
absent  on  account  of  severe  in-  {b)  2  T.  R.  598,  ante,  339. 
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pealed  against ;  and  he  retorned  to  his  master's  service 
at  Birmingham.     If  there  had  heen  an  appeal  against  that 
order,  it  is  not  doubtful  but  that  the  party  would  have 
bad  a  right  to  return  to  his  master,  and  might  have  com-  Inhabitants  of 
pleted  his  service ;  and  if  be  had  done  so,  he  would  have 
acquired  a  settlement  in  Birmingham.      So  Mr.  Justice 
BuUer  appears  to  have  considered ;  for  he  says,  **  The 
f  aestion  here  is,  whether  the  pauper  gained  any  settle- 
ment in  Birmingham  subsequent  to  the  order  of  removal  ? 
Now,  in  this  case  he  did  no  act  by  which  he  could  gain 
a  settlement  in  Birmingham  after  the  order  of  removal. 
Wkai  I  rely  on  is  this,  that  after  the  order  of  removal 
naappealed  from,  the  pauper  cputd  not  hgallif  return  to 
the  parish  from  whence  be  had  been  removed."     From 
this  it  follows,  that,  in  his  opinion,  if  the  order  had  been 
appealed   firom,  the  pauper  might   have  returned,  and 
wovM  have  gained  a  settlement  subsequent  to  the  order. 
The  learned  judge  then  says,  that  it  would  have  been  a 
crime  in  the  pauper  to  have  returned,  and  that  the  order 
of  removal  therefore  put  an  end  to  the  contract  of  service. 
Whether  he  was  right  or  wrong  in  this  reasoning,  is  not 
now  to  be  determined ;  but  it  shews  how  far  his  remain- 
ing words,  which  are  the  words  relied  on,  are  properly 
applicable  to  this  case.    The  words  are,  '^  Now  in  this 
case  the  pauper  returned  after  the  order  of  removal,  to 
die  parish  of  Birmingham,  where  he  served  a  month ; 
bat  that  could  not  gain  him  a  settlement  there ;  for  the 
act  subsequent  to  the  order  of  removal,  by  which  he 
was  to  gain  a  settlement,  should  be  complete  in  itself.**   It 
ii  sought  to  be  inferred  from  this,  that  all  that  is  done  to- 
wards gaining  a  settlement  before  the  order  of  removal, 
must  in  every  case  be  put  out  of  consideration.     These 
words,  taken  by  themselves,  might  seem  to  warrant  such 
tn  inference ;  but  they  must  of  course  be  construed  se- 
tundum  suhjectam  materiam,  and  being  so  construed,  the 
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1835.        inference  is  altogether  shut  out.     The  decision  in  fiei 
^"^"^^"^^      V.  Keiiilworth  appears  to  me  to  rest  on  no  legal  priuci- 

rpt        V  nan  O  ■ 

X,,  pie.     Can  it  possibly  be  said  that  if  a  man  is  serving  or 

Inhabitants  of  reniing  a  tenement,  and  the  parish  officers  choose  to  get 

WiLLOUGHBY.       .  ^  .  % 

him  removed,  the  contract  is  thereby  put  an  end  to  ?  I 
see  no  reason  for  so  saying.  It  is  true  that  the  order  of 
removal  is  conclusive,  that  at  the  time  of  making  the 
order  the  pauper  had  no  settlement  in  Willoughby;  but 
the  whole  question  comes  to  this, — whether,  when  a  mao 
has  done  all  that  is  required  except  one  thing, — the  pay-  t 
ment  of  the  rent, — and  such  payment  is  made  after  an  in-  f 
terval,  the  settlement  is  to  take  effect  from  the  time  of  f 
completing  the  main  requisites,  or  from  the  final  com- 
pletion by  payment  of  the  rent.  We  have  the  authoritj 
o(  Rex  V.  Ampthill  for  saying,  that  the  payment  has  no 
reference  back ;  and  therefore,  if  the  settlement  is  not 
to  be  dated  from  the  time  when  the  last  requisite  is  com- 
plied with,  there  never  can  be  a  settlement  gained  in  such  ^ 
case.  The  argument  of  Mr.  WaddingUm  would  indeed  \ 
go  this  length.  That,  however,  cannot  be  right.  The  •- 
pauper  did  in  this  case,  in  my  opinion,  gain  a  settle- 
ment in  Willoughby  subsequent,  in  point  of  date,  to  the  .. 
order;  and  therefore  the  order  of  sessions  must  be  con- 
firmed. 

Williams,  J. — I  am  of  the  same  opinion.  There 
is  no  case  to  shew  that  the  payment  of  the  rent  must  be 
within  the  year  of  the  occupation ;  and  there  is  nothing 
in  the  nature  of  an  order  of  removal  to  make  a  payment 
of  the  rent,  after  the  order,  have  a  different  effect  from 
a  payment  where  no  such  order  has  been  made.  The 
words  of  Mr.  Justice  Buller  have  been  relied  on ;  but 
those  words,  when  taken  in  connection  with  the  doctrine 
which  he  had  just  laid  down,  and  with  which  (whether 
the  doctrine  be  right  or  wrong)  they  are  consistent,  are 
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3  authority  for  the  position  in  support  of  which  th^y 
ive  beeu  cited. 


Coleridge.  J.— It  was  conceded  in  the  argument,  that  Jn**»^>^"*«  of 
II  the  facts  of  this  case  might  have  existed,  with  the  e^- 
eption  of  the  order  of  removal,  and  that  a  settlement 
'ould  in  such  case  have  been  gained.  The  whole  ques- 
on  therefore  turns  upon  the  effect  of  the  order.  Mr. 
Vaddington  argues,  that  where  an  order  of  removal  has 
een  made,  every  thing  necessary  to  the  gaining  a  settle- 
lent  must  be  commenced  anew  after  the  order ;  and  for 
118  position  he  cites  Rex  v.  Kenilworth,  Now  the  de- 
iiion  in  that  case,  when  examined,  will  be  found  to  be 
o  authority  at  all  here,  as  it  arose  upon  a  different  state 
f  things,  and  proceeded  on  a  supposition  that  the  order 
f  removal  dissolved  the  contract,  which,  after  Rex  v. 
^illongletf,  certainly  cannot  be  said  to  be  the  case  here. 
Hie  dictum  of  Mr.  Justice  Buller  must  be  considered 
rith  reference  to  the  subject-matter.  The  question  then 
I,  what  is  the  effect  of  the  order  of  removal  ?  It  merely 
letermines  the  conclusion  of  law  upon  the  facts  existing 
It  the  time  when  it  was  made.  If,  at  the  time  of  making 
he  order,  nine  only  out  of  ten  requisites  had  been  com- 
)lied  with,  then  the  order  is  conclusive,  that  a  settlement 
vas  not  gained  by  the  performance  of  the  nine  requisites  ; 
but  there  is  no  authority  whatever  for  saying  that,  upon 
the  tenth  requisite  being  added,  the  order  is  to  have  the 
effect  of  preventing  a  settlement  from  being  gained. 

Order  of  Sessions  confirmed. 


VOL.  III. 
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""^-^^  The  King  v.  The  Justices  of  Cambridgbshi 

Justices  can-    ^T  the  special  sessioDS.  held  11th  September, 

not  make  an  ... 

order  for  stop-  for  the  divisioD  of  Linton,  in  the  county  of  Camt 

Sfl  bfghTvay,  '•'*  following  order  was  made : 

as  unneces-  "  Cambridge,  to  wit. — We,  &c.,  three  of  his  ma 

Geo.  3  "c.%8    justices  of  the  peace,  acting  in  and  for  the  divis 

s.  Q,  unless       Linton,  in  the  said  county,  assembled  at  a  special  sc 

they  have 

viewed  the        held  on  the   11th  September,  1834,  Iiaving  upoi 

highway  toge-   /j,j|;,^  t|,at  ^  certain  part  of  a  common  and  ancient 

ther ;  nor,  un-  ^  "^ 

less  the  find-     highway,  called  the  Walden  Way,  leading  from  & 

lufnecelsary      ^^*'^*  ^^'^  situate  &c.,  in  the  parish  of  Babrabam, 
be  the  result     said  county,  (here  the  contents,  the  termini,  and  the 
But  it  is  no   ^^^^  of  the  part  of  the  highway  are  stated,)  is  useU 

objection,  that  unnecessary,  do  hereby  order  the  same  to  be  stopc 

previously  to  ,  ,  , 

the  view  the     &nd  discontinued,  and  the  land  and  soil  thereof 

road  had  been  g^jj  jjy  ^j^^  surveyor  of  the  highways  of  the  said 

stopped  uu  oe  "^  •'  o        ./ 

facio  by  the      of  Babraham,  to  H.  J.  Adeane,  esq.,  whose  lands 

adjoinine  land    ^^^^^^^f  >f  ^^  shall  be  willing  to  purchase  the  sa 
without  legal    not,  to  some  other  person  or  persons,  for  the   full 

The  view  is   thereof.     Given,  &c." 
sufficiently 

stated  upon  the  face  of  the  order  in   these  terms,  ^*We  &c.  having  upi 
found f**  &c. 

It  is  no  objection  to  such  order,  that  in  the  part  of  it  which  directs  that 
of  the  road  to  be  stopped  up  shall  be  sold  to  the  owner  of  the  adjoining 
he  be  willing  to  purchase,  or  tq  some  other  person,  that  the  words  *^  for  the  fu 
thereof,*'  occur  only  at  the  end,  and  not  also  after  the  part  which  directs  a 
the  owner  of  the  adjoiuing  land,  if  willing. 

Nor,  that  it  does  not  contain  any  direction  as  to  the  application  of  the 
arising  from  the  sale. 

Nor,  tlint  no  certificate  of  a  sale  is  written  by  the  justices  at  the  foot  of  th( 

Nor,  that  the  owner  of  the  land  adjoinine  to  the  road  stopped  up  was  I 
at  the  time  of  making  the  order,  waywarden  of  the  parish  in  which  the 
situate. 

Nor,  that  the  road  has  l>ecome  unnecessary  by  reason  onl^  of  the  subtt 
by  the  owner  of  the  adjoining  land,  of  another  road  over  his  own  land,  i 
adoption  bv  the  public  of  such  substituted  road. 

Sembif^  tUtii  upon  motion  for  a  certiorari  to  bring  up  an  order  of  sessions  c 
ing  an  order  of  justices  for  stopping  up  a  highway,  the  Court  cannot  enterl 
jections  to  the  validity  of  the  order,  whetlier  on  the  ground  of  vpont  ofjuritdk 
otherwise^  unless  such  objections  arise  upon  the  face  of  the  order  itself. 
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This  order  waa  appealed  against  b^  a  Mr.  Morilack,        1895, 

but  was  confirmed  by  the  sessions.  Jl^"^^^ 

-^.M       M  y  ,  ,        ,  1.1         1    ,       r    .  The  Kino 

Mr.  Aaeoite,  through  whose  land  the  whole  of  that  v. 

put  of  the  WaWen  Way,  to  which  the  order  relates,  ran,   ^amJ^^. 

had  stopped  it  up  in  ]  8£5,  without  any  magistrates'  order,        shire. 

be  having,  sii  months  previously,  set  out  a  new  way 

over  kis  own  land. 

At  tbe  time  of  making  the  order  for  stopping  up  the 

nmd  Mr.  Adeatte  was  himself  one  of  the  surveyors  of  the 

highways  for  the  parish  of  Babraham. 

Upon  affidavits  stating  the  above  facts.  Pollock,  A.  G., 
ia  last  Hilary  term,  obtained  a  rule  nisi  for  a  certiorari 
la  remove  into  this  Court  the  order  of  sessions  confirming 
die  above  order,  and  all  things  touching  the  same. 

Sir  W.  W.  Folkit,  Biggs  Andrews  (for  Mr.  Adeane), 
and  Byhif  now  shewed  cause.  The  only  question  that 
can  properly  be  raised  upon  the  present  motion  is,  whe- 
ther the  order  of  justices  is  good  upon  the  face  of  it  i 
Upoo  the  motion  for  the  rule  nisi  it  was  suggested  that 
die  order  was,  upon  the  face  of  it,  defective  in  two  re- 
spects ;  viz.  first,  that  the  view  by  the  magistrates  was  First  point : 
Bot  properly  stated,  for  that,  consistently  with  the  ma-  ^^^f^\l^' 
girtrates  ^  having  upon  view  found  &c.,"  their  finding 
aught  have  proceeded  npon  a  view  had  by  other  persons, 
or  had  at  a  distant  period  of  time,  or  upon  a  view  taken 
fcy  the  Justices  separately.  This  order  is  made  under 
M  GeOm  d,  G.  68,  s.  2,  which  enacts,  that  when  it  shall 
ippear  npon  the  view  of  any  two  or  more  of  the  said 
jmtiees  of  the  peace,  that  any  public  highway,  bridleway 
or  footway,  b  unnecessary,  it  shall  and  may  be  lawful, 
hj  order  of  such  justices,  or  any  two  of  them,  to  stop 
up  and  to  sell  and  dispose  of  such  unnecessary  high- 
ways &c.,  by  such  ways  and  means,  and  subject  to  such 

z2 
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1835.  exceptions  and  conditional  in  all  respectSi  as  is  men- 

^■^'^^^^'^  tioned  in  IS  Geo.  3,  c.  7B,  in  regard  to  highways  to  be 

y^  widened  and  diverted,  with  the  exception  that  the  money 

Justices  of  ^Q  jj,.jjjg  f,.Q,|^  iiig  ggig  gjjail  be  paid  to  the  surveyor,  and 

Cambriuge-  .  *  .         i.    I       t  •   1^ 

SHIRE.  to  be  applied  towards  the  general  repairs  of  the  highways 
&c.  of  the  parish.  The  sections  of  13  Geo.  3,  c.  78, 
which  relate  to  the  widening  and  diverting  of  highways, 
are  s.  l6  and  s.  19*  In  each  of  those  sections  die  enact- 
ment commences  thus :  "  When  it  shall  appear,  upon 
the  view  of  any  two  or  more  of  the  said  justices  of  the 
peace,  that"  &c.,  which  are  precisely  the  same  words  as 
those  used  in  the  enactment  in  55  Geo.  3,  c.  68,  s.  2;  yet 
the  forms  (Nos.  XVI.  and  XXI.)  given  in  the  schedule, 
and  which  forms  are,  according  to  s.  699  *^  to  be  used 
upon  all  occasions,  with  such  additions  or  variations  only 
as  may  be  necessary  to  adapt  them  to  the  particular  exi- 
gencies of  the  case/'  run  thus  :  "  We  &c.,  having  upon 
view  found  that"  &c.  So  that  in  this  case  the  form 
given  in  the  schedule  of  the  act  is  exactly  pursued. 
This  objection  must  have  arisen  out  of  a  misconception 
of  Hex  v.  Justices  of  Worcestershire  (a).  [Lord  Den- 
mauy  C.  J.  We  need  not  trouble  you  any  further  on  that 
point.] 
Second  point:  It  was  also  objected,  that  it  does  not  appear  to  have 
Sale  of  old       been  ordered,  that  in  case  the  soil  of  the  old  road  was  sold 

road  for  the  ' 

value  thereof,    to  Mr.  Adeane,  it  should  be  sold  "  for  the  value  thereof/' 

as  the  act  requires.  The  words  *^  for  the  full  value 
thereof  "  occur  at  the  end  of  the  order,  and  over-rule  the 
whole  of  that  part  of  it  which  relates  to  the  sale  of  the 
soil.  It  is  true  that  in  the  form  (No.  XVIII.)  given 
in  the  schedule  to  13  Geo.  3,  c.  7 8,  the  words  occur 
immediately  after  that  part  which  directs  that  the  land 
be  sold  to  the  owner  of  the  adjoining  land,  if  he  be  wil- 

(fl)  8  Barn.  &  Ciessw.  254,    5.  C.   per  nom.  Hex  v.  BogerSj  2 
Mann.  &  Ryl.  289 ;  1  Mann.  &  Ryl.  Mag.  Ca.  464. 
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g,  as  well  as  at  the  end  of  the  order ;  but  in  s.  1 7> 
iich  contains  the  enactment  to  which  the  form  in  the 
hedule  is  applicable,  the  words  are  used  as  in  this  order,  ^ 

ace  only,  and  at  the  end.  It  cannot,  therefore,  be  said  Justices  of 
teat  the  order  does  noi  substantially  pursue  the  form;  shire. 
ind  by  sect.  69  it  is  enacted,  that  no  objection  shall 
be  made  or  advantage  taken  for  want  of  fornix  in  any 
of  the  proceedings.  [Patteson^  J.  The  certiorari  is  taken 
away  by  13  Geo.  3,  c.  78.  Is  it  not  also  taken  away 
by  65  Geo.  3,  c.  68  ?]  It  has  been  held  that  the  cer- 
tiorari is  not  taken  away  by  55  Geo*  3. 

Other  objections  were  stated  upon  the  motion ;  but  Tliird  point : 
as  these  arise  only  out  of  the  affidavits,  it  is  apprehended  d|[vits"*"^^ 
that  they  cannot  be  discussed. 

Sir  F.  Pollock,  F.  Kelly,  and  Starkie,  contr^. 

The  magistrates  should  follow  precisely-  the  language  First  point. 
of  the  statute  on  which  they  profess  to  act(f/).  The 
words  of  which  are  (6),  "  when  it  shall  appear  upon  the 
view  of  any  two  or  more  of  the  said  justices  "  8cc.  Here, 
the  magistrates  do  not  say  that  it  appeared  to  them  upon 
their  view,  that  the  road  was  unnecessary,  but  say  merely 
'*  having  upon  view  found  **  &c.,  which  Is  consistent  with 
their  having  viewed  it  separately,  or  at  some  remote  pe- 
riod of  time,  or  of  their  having  found  the  fact  upon  cvi- 
doice  given  of  a  view  by  others. 

The  words  '^  for  the  value  thereof,"  should  have  oc*  Second  p 
curred  after  the  direction  to  sell  to  Mr.  Adeane,  if  he 
should  be  willing  to  purchase,  according  to  the  form 
given  in  the  schedule  to  13  Geo.  3.     The  omission  is 

* 

material;  Davison  v.  OilH^c). 

In  the  schedule  of  1 3  Geo.  3,  next  after  the  form  of  FourtI 

Wo  cc 

an  ''  order  for  stopping  up  an  old  highway,  and  selling  of  sal' 

higliv 

(a)  55  Geo.  S,  c.  68.  (c)  1  East,  64.  «PP'> 

/L\  e  A  mon< 

(*)  Si «.  f,o„ 
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tbe  land  and  soil  thereof/'  is  given  a  form  (No.  XIX.)for 

a  ''  certificate  to  be  wrote  under  the  order  above  wnentimud^ 

V.  which  is  as  follows : — **  We  the  above-named  josdces  do 

Cambridge-   ^^^^^J^  ^^^^  ^^^  ^'^  highway  hereinbefore  mentioiied  and 
sHia£.       described,  was  sold  by  the  said  surveyor  la  ,  with 

our  approbation,  for  the  sum  of ^  which  son  we 

do  order  the  said to  pay  to  the  said  surveyor,  to  be 

applied  in  purchasing  that  land  and  making  tbe  said 
new  highway;  and  if  any  surplus  remains,  we  do  order 
that  the  same  shall  be  applied  for  the  use  of  the  bigb- 

ways  within  the  said  (parish   &c.)  of /'    And  the 

next  form  is  that  of  a  **  receipt  for  the  purchase-money, 
to  be  indorsed  upon  or  wrote  under  the  certificate  above- 
mentioned."  Upon  the  order  in  question  in  this  case, 
there  is  no  such  certificate  or  receipt,  nor  is  there  aoj 
direction  as  to  the  application  of  the  money*  On  this 
ground  also,  it  is  submitted,  the  order  is  defective  upon 
the  face  of  it. 

Third  point.  Then  with  regard  to  the  objections  arising  out  of  the 

statements  upon  the  affidavits: — It  may  be  shewn  hy 
affidavit  that  the  magistrates  had  no  jurisdiction  to  make 
this  order,  and  that  the  order  is  therefore  void ;  €.  g,  it 
might  be  shewn  by  affidavit,  that  the  persons  by  whom 
it  was  made  were  not  magistrates  of  the  county^  although 
stated  to  be  such  upon  tbe  face  of  the  order. 

In  Rex  V.  Standard- Hill  {a)  it  was  held,  that  an  ap- 
pointment by  two  justices  of  overseers  of  the  poor,  may 
be  removed  into  this  Court  by  certiorari,  without  ap- 
pealing against  it  to  the  quarter  sessions,  and  this  Court 
will  go  into  the  question  upon  affidavit ^vih^hex  the  place 
for  which  the  appointment  is  made  is  a  townsliip  or  viH; 
and  that  if  it  appear  by  the  affidavits  that  it  is  not,  the 
appointment  will  be  quashed.  And  in  Rex  v.  Great 
Marloiv  (6),  it  was  held,  distinctly  and  after  deliberation, 

(a)  4  Maule  &  Selw.  378.  (6)  2  East,  9A4. 
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that  affidavits  may  be  read  in  support  of  objections  of 
the  want  of  jurisdiction,  against  appointments  of  magis- 
trates^ which  upon  the  face  of  them  are  good.  The 
priociple  of  those  cases  applies  here.  Objections  such 
as  are  now  proposed  to  be  moved  against  this  order,  may 
be  taken  ai  the  trial  of  an  action  in  which  the  validity 
of  tbe  order  oomes  in  question ;  a  fortiori^  they  may  be 
taken  apon  affidavits  upon  an  application  for  a  certiorari. 

Upon  the  affidavits^  three  grounds  of  objection  to  the 
jurisdiction  of  the  magistrates  to  make  this  order,  appear. 

L  Mr.  Ademie  was  himself  one  of  the  surveyors  of 
Ugliwmya  for  the  parish  in  which  the  road  lay,  at  the 
time  of  makmg  the  order;  and  therefore  the  order  con- 
tains a  direction  for  him  to  sell  to  himself.  It  is  a  rule 
ia  oqiiityy  and  also  in  law,  that  no  trustee  shall  sell  to 
himself  (^i^.    That  principle  applies  here. 


The  KiKO 

V. 

Justices  of 
Cambridge- 

SHIHE. 


Fifth  point: 
Waywarden, 
himself  vendee 
of  old  road. 


(a)  ^  Nothii^cao  be  more  just 
than  the  priocipiee  vrfaicb  gpvern 
t  Conit  of  Equity  in  relation  to 
purchases  made  by  die  trustee  of 
trust  pfoperty.  Ue  pledges  his 
honest  •ndsarours  ro  promote 
tbe  ioteveet  of  tbe  cestui  que 
tfist  by  disposing  of  the  property 
oa  tbe  best  terms  which  he  can 
obtain;  and  equity  will  not  per- 
Bit  him  to  create  an  interest  in 
bJOMelf  inconsistent  with  tliis 
jfkd^  and  which  may  seduce 
bim  fiVMB  an  upright  fulfilment 
of  his  duty.  Whatever  profit  is 
lyned  by  tbe  sale  beioqgB  to  the 
OBstniqne  trost,  and  the  trustee 
netcr  can  porcbase  or  hold  the 
property  discharged  of  the  equity 
of  tbe  cestui  quo  trust  to  call 
opoo  him  in  .a  reasonable  time 
to  account  for  this  profit  or  to 
have  a  re-saie.     The  purchase, 


however,  by  the  trustee,  is  not 
absolutely  void,  but  voidable  at 
the  election  of  the  cestui  que 
trust,  if  he  be  dissatisfied  with 
it,  and  in  a  reasonable  time  after 
a  knowledge  of  the  fact  im* 
peaches  its  validity.  But  if  ader 
such  knowledge  he  confirm  the 
sale,  or  unequivocally  acquiesces 
in  it,  it  will  sund  ratified  by 
those  general  principles  which 
prevail  as  well  in  Courts  of  Law 
as  of  Equity."  Per  Washington^ 
J^  1  Peters's  Rep.  S6T,  368. 
See  also  Davoue  v.  Fanning,  9 
Johns.  Chan.  Rep.  260.  ^'Tlie 
object  of  the  rule  is  to  keep  trus- 
tees within  the  line  of  their  duty, 
and  it  extends  to  buyiog  sectiri- 
ties  upon  tbe  trust  estate,  as  well 
as  to  buying  in  the  eKtate  itself." 
1  Johns.  Chan.  Rep.  36;  Mat-^ 
tkea>$  ?.  Drmgmudf  3  Desaussure^ 
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Whether  a  di- 
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stopping  ap. 
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11.  This  order  is  in  reality  an  order  for  a  diversion  of 
a  highway,  although  it  purports  upon  the  face  of  it  to 


Chan.  Rep.  S6.  See  also  Mumro 
▼.  Allaire,  2  Gaines's  Ca.  192; 
ArrowtniUh  v.  Van  HarUngenU 
Er.y  Core's  Rep.  26 ;   Parkisi  v. 
Alexander^  1  Johns.  Chan.  Rep. 
394;   Schieffelin  v.  Stewart,  ib. 
620;  Quartet  v.  Lacy,  4  Munf. 
25 1 .     **  Tliere  has  been  a  differ- 
ence of  opinion  in  South  Caro- 
lina with  regard  to  the  capacity 
of  a  trustee,  having  also  an  in- 
terest coupled  with  the  trust,  to 
become  the  purchaser  of  the  trust 
property.    The  point  was  not  de- 
termined in  consequence    of  a 
division  of  the  Court  upon  a  par- 
ticular circumstance  of  the  trans- 
action."   AVGuirey.M'Gowan, 
4  Desaussure,  Chan.  Rep.  486. 
'<  In  another  case  a  trustee,  who 
had  an  interest  to  about  one-fifth 
of  the  value,  purchased  the  whole 
property,  which  he  had  obtained 
leave  from  the  Court  of  Ordinary 
to  sell,  apparently  at  a  full  price. 
Two  uf  the  judges  thought  the 
sale  ought  to  be  set  aside,  on 
the  broad  principle  of  his  inca- 
pacity to  become  a  purchaser. 
A  third   concurred,  because  he 
thought   from  the   facts  of  the 
case  there  was  unfairness  in  the 
sale,  but  he  was  of  opinion  that 
having  an  interest,  he  might  be- 
come  a  purchaser.    The  other 
two  judges  were  in  favour  of  the 
general  authority  to  purchase." 
Ferry  v.  Dixon,   4   Desaussure, 
Chan.  Rep.  504  (in note).  "There 
seem,"  says  Chancellor  Detauu 
ftire,  in  a  subsequent  case,  de- 


cided after  a  very  long  and  labo- 
rious examination,  in  which  most 
of  the  English  cases  were  referred 
to,  *'  to  be  two  classes  of  decided 
cases  on  this  subject;  one  where 
the  relation  of  the  parties  is  socfa 
that  no  contract  can  be  permitted 
to  subsist  on  any  terms,  if  sought 
to  be  relieved  against,  as  the  cass 
of  attorneys  dealing  with  thdr 
clients,  or  trustees  selling  to  theoh 
selves:  the  other,  where  the  re- 
lation of  the  parties  does  not  in- 
terdict all  contracts  on  the  sob- 
ject,  bat  where,    a   confidence 
being  reposed,  the  Coart  looks 
with  a  jealous  eye  at  the  coo- 
duct  of  the  agent,  and  will  set 
aside  the  contract  if  there  be 
any  considerable  inadequacy  of 
price  in   the    transaction,  and 
more  particulaHy  if  there  be  anj 
weakness  or  necessity  in  the  ven- 
dor."   Butler  V.  UmkeU,  4  De- 
saussure, Chan.  Rep.  702.  "  But 
cases,  it  has  been  said,  where  the 
trustee  has  procured  the  requisite 
formal  legal  title,  are  to  be  dis- 
tinguished from  those  where  the 
suit  is  by  him  to  effectuate  a 
purchase,  either  by   having  the 
thing  purchased  decreed  to  him 
specifically,   or   by   having  the 
means  decreed  to  him  whereby 
he  may  recover  at  law.    In  the 
latter  case  it  seems  that  the  rule, 
that  a  trustee  can  never  be  a 
purchaser,  is  to  apply  as  nnlimit- 
edly  as  it  is  expressed;  but  that 
in  the  former  case  a  Court  of 
Equity  will  not  always  intedeiV; 
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der  for  stopping  up 
tce^sary.    The  new 

se;  for  if  the  cetteux 
9r  a  majority  of  thenii 
to  allow  the  purchasei 

allowed  without  fear 
■ecedent.*'  PerBfiwm, 
nes's  Ca.   193,    194. 

distinction  has  been 

Chancellor  Kent,  who 
I  the  question  on  the 
iple."  2  Johns.  Cha. 

*'  Any  person  interest- 
ipplji  and  set  aside  a 
i  trustee  to  himself." 
U  al,  X.  Fox,  9  Hen.& 
•  ;  **  \mt  a  stranger  will 
mitted  to  disaffirm  it;*' 

Van  Daffien,  5  Johns* 

"  No  principle,  how- 
|uity  will  invalidate  the 
Tustee  to  land,  which 
has  taken  out  of  his 
d  which  he  purchases 
appointed  by  the  same 
to  sell  it.     It  is  pre- 

the  case  of  an  executor 
lases  at  a  sheriff's  sale 
lal  property  of  his  tes- 
ed  and  sold  under  exe- 
rhe  reasons  which  for- 
ce from  purchasing  the 
erty,  where  he  himself 
er,  do  not  apply  to  such 

1  Peters's  Rep.  378. 
ian  ad  litem  in  partition 
;fore  be  a  purchaser  at 
de  by  the  commission* 
uant  to  an  order  of 
JackMon  v.  WooUeyy  11 
sp.  446.  *<  No  decision, 
upreme  Court  of  Penn- 
has  been  shewni  that 


an  old  highway,  as  tiseless 
road  made  by  Mr.  Adtant 

where  two  or  more  executors  sell 
lands  openly  and  fairly,  and 
another  person  buys  them  for  one 
of  them  at  a  full  price,  such  sale 
has  been  ruled  void/'  EkktU 
herger  v.  Bamitz^  1  Yeates,  307. 
See  also  FuqutCt  ex.  v.  Youngs  4 
Hen.  &  Munf.  430;  1  Desaus- 
sore,  Chan.  Rep.  567.  "  What 
shall  be  deemed  a  reasonable 
time,  within  which  the  cestui  que 
trust  must  apply  to  set  aside  a 
sale,  is  not  susceptible  of  any 
definite  rule,  but  must,  in  a  de- 
gree, depend  upon  the  circum- 
stances of  the  case,  and  the 
sound  discretion  of  the  Couit. 
In  the  case  of  Butler  v.  Haskell, 
eleven  years  were  deemed  a  rea- 
sonable time  ;  but  the  Court,  in 
Bergen  v.  Benneti,  1  Caines's 
Ca.  1,  refused  the  applicnrion 
after  sixteen  years.  But  length 
of  time  will  in  no  case  afford  a 
presumption  of  acquiescence  in 
a  purchase,  unless  it  appears  that 
the  cestui  que  trust  had  notice 
that  the  trustee  had  become  the 
purchaser."  1  Peters's  Rep.  370 ; 
Note  to  3  Ves.  740,  American 
edit. 

And  see  Whelpdale  v.  Cookson, 
1  Ves.  sen.  9,  more  fully  report- 
ed 5  Ves.  682;  Whkhcote  v. 
Lawrence,  3  Ves.  740;  Litter  v. 
Lister f  6  Ves.  631;  James,  Ex 
parte,  8  Ves.  348 ;  Coles  v.  Tre- 
cothick,  9  Ves.  234;  Bennett, 
£x  parte,  10  Ves.  381,  385; 
Sanderson  v.  Walker,  13  Ves. 
601 ;  Mtomey-Qencral  v.  Lord 


1835. 
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1835.        was  a  substitution  for  the  old  road,  and  it  was  oaly  by 

J^I^V^^      reason  of  such  substitution  that  tbe  old  road  was  become 
The  Kiwo  ^  ,  T..    .  •  •     i.         L 

V.  useless  and  unnecessary,     if  this  was  in  ract  tbe  case 

Jottioes  of  ^f  ^  JiiDenion  of  a  highway,  then  tbe  magiatrates  bad 
saiaa.  no  jurisdiction  to  make  an  order  such  as  tbe  present 
Welch  V.  Nash  {a)  shews  how  cautious  tbe  Court  has 
been  not  to  allow  roads  to  be  stopped  up,  unless  upoa 
tbe  express  authority  of  the  legislature.  [Coleridgef  J. 
Does  not  that  case  shew  that  if  the  magistrates  bad  no 
jurisdiction  to  make  this  order,  you  are  not  without  a  re- 
medy, for  that  you  may  treat  the  order  as  a  miUi^?] 
Lord  Ellenboroiigh  says,  ''  The  magistrates  have  oolj 
jurisdiction  conferred  on  them  in  a  given  case:  the; 
inay  divert  an  old  road  so  as  to  make  it  nearer  or  moie 
commodious  to  the  public,  that  is,  by  making  a  new  roai. 
The  whole  section  contemplates  that  a  new  highway  b 
to  be  made  in  lieu  of  the  old  one,  which  is  to  be  stopped 
up;  and  the  magistrates  can  only  order  the  old  highway  to 
be  stopped  up  on  the  condition  that  a  new  highway  bai 
been  made  and  put  in  a  proper  state.*'  Lawrence,}. 
says,  **  The  justices  cannot  give  themselves  jurisdictioD 
in  a  particular  case,  by  finding  that  as  a  fact  what  is  nol 
the  fact/'  The  words  of  the  15th  section  are  divert  or 
turn,  which  certainly  mean,  altering  the  direction  of  the 
road.  The  l6th  section  forms  a  comment  on  the  19th, 
which  it  is  difficult  to  get  rid  of,  for  the  latter  uses  the 
words  '^diverted  and  turned,''  as  different  from  ''  widened 
or  enlarged,"  in  the  former  section. 

Seventh  point:      III.   The  magistrates  could  not  stop  up  the  highway 

Non-existence      i-r^Lj        •^r'-.i-i-j  •* 

ofroadattime  ^"'C"  ^"^y  describe,  for  it  has  had  no  existence  since 

of  view  and      the  year  1825.     The  order  should  have  been  obtained  is 
order. 

DtuUey,  Cooper,  146 ;  Gregory,      2S6 ;  WkUcom^e.  v.  Minekim,  5 

£x  parte,  ibid.  201 ;    Dommes  ▼.  Madd.  91 :  Ckttimer  ▼.  Bradl^, 

Oroffbrook,  3  Meriv.  200;  Cham-  J  Jac.  &  Walk.  59. 

hen  V.  WaUrt,  S  Stu.  49;  Fa^  («)  8  EMt,  894, 409. 

krmkc  V.  Bmtffi9,  1  Mjlae  <b  K. 
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whibt  the  FOftd  wu  in  exifltenoe,  and  therefore         I83f. 
!  of  being  viewed  and  stopped  up.  t^'k'' 

t  Dkhhan,  C.  J.— Tbi*  »  an  applicatioa  for  a  ^J^,^ 
iri  to  bring  up  ao  order  of  seiiioas  coointung  an  laiaa. 
f  three  jiutjceij  for  the  purpose  of  quaahing  iL 
objections  are  taken  to  the  order  for  matters 
It  upon  the  face  of  it;  aad  it  is  aaid  ^so,  that 
er  is  void  for  want  of  full  jurisdiction  ia  the  ma- 
a. 

be  objections  to  the  order  itself,  the  first  is,  thai  Pint  point, 
'ds  "having  upon  view  found,"  do  not  necessarily 
that  the  6adiag  of  the  magistrates  was  upon  their 
!w,  or  that  that  view  was  taken  in  eontfany,  or 
iheH  the  view  was  taken.  In  point  of  taw,  these 
}ss  would  be  well  founded,  if  such  were  the  right 
ctioB  of  the  language  of  the  order;  and  I  wish  to 
'  distinctly  understood  as  saying,  that  no  view 
be  good  unless  it  were  taken  by  the  magistratea 
r,  and  that  the  finding  must  be  the  result  of  such 

It  is  veiy  important  that  it  should  be  understood 
e  magistrates  are  to  act  together.  The  language, 
X,  which  is  here  used,  is  precisely  the  same  as 
tich  occurs  in  the  form  given  in  the  schedule  lo 
).  3.  The  legislature  has  declared  these  words 
nt. 

next  objection  is,  that  the  words   "  for  the  full  Second  point, 
lereof,"  are  not  repeated.    The  enacting  part  of 
tute  has   the  «iipressioD   ome  only  in  the  same 

as  in  this  order,  whilst  iu  Ibe^rm  given  in  tlie 
e  it  is  twice  repeated.  I  must  own  that  it  a|>- 
o  me  that  the  objection  is  not  entitled  lo  any 
T^  words  at  the  close  of  the  order  are  nsefl 
same  sense  as  in  the  clause  of  the  set,  and  are 
d  to  over-ride  the  whole  of  the  preceding  part. 
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1835.  Then  it  is  objected  that  there  is  no  certificate  written 

^^JP"^*^       under  this  order.     Upon  looking*  at  the  second  act  (a), 

V.  it  appears  that  the  part  of  the  former  act  (b),  which  re- 

CAMBRtooE-  ^"'""^^  ^^^  certificate,  is  repealed  by  a  new  enactment  (c)* 
SHIRE.       respecting  the  appropriation  of  the  money  to  be  received 
from  the  sale  of  the  soil.     A  certificate  is  not  necessary, 
therefore,  to  give  validity  to  the  order. 

On  the  face  of  the  order,  I  am  of  opinion  that  there 
is  no  defect. 

Third  point.         Then  it  has  been  contended  that  facts  may  be  brought 

before  the  Court  by  affidavit,  to  shew  that  the  magis- 
trates had  no  jurisdiction  to  make  the  order ;  and  upoa 
the  supposition  that  this  course  may  be  taken. 

Seventh  point.       It  is  contended  that  the  magistrates  could  not  make 

the  order  to  stop  up  a  road  which  had  already  been 
closed;  for  that  by  the  act  of  parliament  they  are  re- 
quired to  view  the  road,  in  order  to  see  whether  it  is  un- 
necessary, and  that  such  view  should  have  been  had 
whilst  things  remained  as  they  were  before  the  change 
which  was  made  by  Mr.  Adeane.  I  do  not  think  this 
argument  just.  It  is  not  necessary  that  there  should 
still  be  a  road  over  which  travellers  may  pass:  it  is  suffi- 
cient that  a  right  should  be  possessed  by  the  public  to 
go  over  particular  laud.  If  the  magistrates  find,  upon 
view  had  at  the  time  of  making  the  order,  that  the  road  u 
useless,  from  whatever  cause  it  has  become  useless,  that 
is  sufficient,  Here^  the  road  had  become  useless  by 
reason  of  its  having  been  stopped  up  by  this  gentlemani 
and  a  new  one  set  out  by  him^  and  used  by  the  public. 
I  see  nothing  to  object^  on  this  ground,  to  the  magis- 
trates' making  the  order. 

Fifdi  point.  Then  it  is  said  that  Mr.  Adeane  was  himself  surveyor 

of  the  highways  of  the  parish,  and  that  the  order  required 

(fl)  55  Geo.  3,  c.  68.  (c)  65  Geo.  3,  c.  68,  s.  2. 

{b)  IS  Geo,  S,  c.  78. 
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him  to  sell  to  himself.  I  do  not  mean  to  say  that  it 
would  not  have  been  better  to  have  had  the  order  made 
m  some  year  when  he  was  not  surveyor^  yet  there  is  no- 
dimg  in  the  act  to  prevent  the  surveyor  from  being  the 
purchaser.  I  am  not  prepared  to  say  that  if  fraud  were 
manifestly  made  out,  the  Court  would  not,  even  in  this 
proceeding,  quash  the  order.  From  Rex  v.  Great  Mar- 
bw{a\  it  appears  to  be  questionable  whether  the  Court 
may  not  interfere  in  some  cases  on  the  ground  of  defects 
shewn  by  affidavit.  But  there  is  not  the  slightest  ground 
for  imputing  any  thing  discreditable  to  Mr.  Adeane. 
Upon  the  whole,  I  think  the  order  good  upon  the  face 
of  it,  and  also  upon  the  facts  disclosed. 
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V. 

Justices  of 
Cambridge- 
shire. 


Pattsson,  J. — I  am  entirely  of  the  same  ophiion. 
This  order  is  on  55  Oeo.  3,  c.  68^  s.  2,  which  says  that 
two  justices  may  stop  up  unnecessary  highways,  and  sell 
and  dispose  of  such  unnecessary  highways  by  such  ways 
and  means,  and  subject  to  such  exceptions  and  condi- 
tions, in  all  respects,  as  in  the  recited  act  is  mentioned 
m  regard  to  highways  to  be  widened  and  diverted,  "  ex- 
cept that  the  money  to  arise  from  such  sale,  when  by 
the  said  act  it  would  be  applicable  to  the  purchase  of 
the  ground  and  soil  of  the  new  highways  therein  men- 
tioned, shall  be  paid  to  the  surveyor,  and  be  applied  to 
the  general  repairs  of  the  highways  &c.,  of  the  parish  8cc., 
within  which  such  highway  so  stopped  up  shall  be  si* 
tuate.'' 

The  order  in  question  is  drawn  up,  apparently,  from  f\nt  point. 
two  forms  in  the  schedule  to  13  Geo.  3,  c.  68, — Nos.  \6 
and  18.  In  No.  16,  the  form  is,  ^'having  upon  view 
found,"  as  in  the  order  in  question.  It  is  objected  that 
the  order  does  not  shew  that  the  road  was  found  to  be 
unnecessary  upon  the  view  had  by  the  justices  together, 

(a)  2  East,  244. 


1835. 


The  KiKG 

Justices  of 
Cambiidoe- 

SHIftE. 
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or  upoQ  a  view  bad  by  tbemtelvcft  at  aH.  In  t.  19  of  13 
Geo.  3,  c.  68;  the  words  are,  ^  wben  it  sball  appear,  apon 
the  view  of  any  two  or  mora  of  the  said  justices  of  the 
peace/*  No  doubt  this  means  on  the  parsooal  view  of 
two  or  more  justices  viewkig  it  together.  Then  what 
does  the  legislature  say  sbaU  be  th^  form  i»  which  sack 
view  shall  be  stated  in  the  oider  *  Having  upon  view 
found ;"  which  we  are  bound  to  believe  means  **  haviig 
upon  bur  own  joint  view  foond,**  according  lo  the  diiec- 
tions  of  the  section. 
Second  point.       Then  it  is  objected,  that  the  words  ^  for  the  full  vaht 

thereof/'  should  have  been  inserted  after  the  direction  to 
sell  to  Mr.  Adeane,  if  he  was  willing.  In  the  clame 
of  the  act  the  words  occur  only  at  the  end,  as  in  the 
order,  and  manifestly  apply  to  the  whole  of  that  winch 
precedes.  But  in  the  schedule,  the  words  occur  twice ; 
and  it  is  argued  that  the  form  in  the  schedule  should  be 
closely  pursued.  This,  however,  is  clear,  that  the  wcmb 
in  the  clause  and  the  schedule  are  intended  to  be  ad 
idem.  It  is  true  that  by  the  69th  section  it  is  enacted, 
that  the  forms  given  in  the  schedule  shall  be  used  ;  but 
the  same  section  provides  that  no  advantage  shall  be  taken 
of  a  defect  of  form. 

Then,  objections  arising  out  of  the  facts  in  the  affida* 
vits  are  stated.  I  protest  against  its  beii^  understood  as 
laid  down,  that  we  can,  on  any  occasion,  look  into  ex* 
trinsic  matter  upon  affidavit,  upon  a  rule  for  a  certioraii 
to  remove  an  order  of  sessions  into  this  Court.  I  gite 
no  opinion  upon  the  point.  The  general  rule  certainlj 
is,  that  where  any  thing  is  brought  up  by  certiorari,  ao 
objection  can  be  taken  which  does  not  arise  upon  the 
face  of  it.  Here,  the  objections  which  have  been  taken 
might  have  been  brought  before  the  quarter  seasioni. 
However,  supposing  there  were  not  such  a  rule,  and  tbtt 
we  could  look  into  the  affidavits,  as  it  has  been  contended, 
I  can  see  no  valid  objections  to  this  order. 


Tliird  point. 


V 
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The  road  had  been  stopped  up  for  ten  years  without        i835. 
anj  proper  atithoritj,   and  this  it  is  said  merges,   if  I      ^"^^^^^^ 
maj  use  the  term,  the  power  of  the  justices  to  stop  up.  y, 

1  dare  say,  that  when  the  magistrates  went  to  tiew  they     J«»tw«  <>f 
could  not  see  the  aeiual  road  in  length  and  breadth,        tHiaB. 
but  tbej  may,  at  all  events,  haye  seen  the  line  and  direc-»  Serenth  point. 
tion.      The  magistrates'  saying  that  they  had  yiewed,  is 
sufficient.    If  the  road  existed  in  point  of  law,  that  is 
enough. 

But  then  it  is  said  that  this  was  in  fact  a  diversion.  I  sixth  point. 
lee  nothing  in  this  act  to  prevent  a  private  person,  through 
whoae  land  a  road  runs,  from  setting  out  another  road, 
letting  the  public  use  both  perhaps  for  a  while,  and  then 
calling  upon  justices  to  stop  up  the  oki  road  as  unne« 
cessary.  If  the  magistnites  stop  up  an  old  road,  when 
Amy  ought  not,  the  parties  aggrieved  may  appeal  to  the 
lestiona. 

As  to  Mr.  Adeane*s  being  the  surveyor,  that  is  clearly  Fifth  point. 
BO  ground  of  oligection  to  the  order.    There  is  nothing 
to  shew  that  all  was  not  done  fairly  and  honestly.     If  it 
had  been  shewn  to  be  otherwise,  that  would  have  been 
matter  for  the  sessions,  not  for  this  Court. 

It  was  also  objected,  that  nothing  is  said  in  the  order  Fourth  point. 
as  to  the  application  of  the  money  to  be  paid  for  the  soil 
of  the  highway.  In  the  Forms  Nos.  16  and  18,  nothing 
is  said  about  the  application  of  the  money,  but  a  form  of 
t  certificate  to  be  written  underneath  the  order  is  given. 
The  certificate  is  done  away  with  by  the  part  of  the 
statute  (55  Geo.  5,  c.  68,  s.  2,)  which  directs  that  the 
money  to  be  paid  for  the  soil  of  the  unnecessary  road,  shall 
be  applied  to  the  general  fund  for  the  repairs  of  the  high- 
ways of  the  parish. 

I  feel  strongly,  that  the  Court  cannot  enter  into  the  jhird  point. 
question,  whether  the  magistrates  have  done  rightly  in 
making  this  order ;  but  supposing  that  we  may  look  at 
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1835.         these  aflBdavits,  I  see  no  ground  for  saying  that  the  ma- 

^■^'■^^^*^       gistrates  have  acted  without  full  jurisdiction. 
The  King 

V. 

Justices  of        Williams,  J. — The  most  important  question  is,  as 

Cambridge* 

sBiRE.  ^^  ^^^  ^^^  ^^'^  ^^^f  ^^  affidavit,  go  into  the  question  whe- 
Tbird  and  se-  ^^^^  there  was  a  total  absence  of  jurisdiction  ;  but  upon 
venth  points,    (his  point  I  give  no  opinion.     Here,  it  is  not  made  out 

that  the  magistrates  were  wholly  without  jurisdictioo. 
The  road  may,  at  the  time  of  the  view,  have  been  con- 
verted into  arable  land^  but  still  it  remained  sufficiently  t 
road  to  foimd  a  jurisdiction  in  the  magistrates  to  stop  it 
up.  The  case  of  Welch  v.  Nash  (a),  which  was  relied 
upon  by  Mr.  Starkie,  unquestionably  leaves  it  open  to 
parties  to  question  the  jurisdiction  tit  an  action,  but  it 
goes  no  further. 
First  point.  Objections  are  made  to  this  order  as  arising  upon  the 

face  of  it ;  and  the  first  objection  b,  as  to  the  words 
*^  having  upon  view  found."  We  must  read  these  ex- 
pressions in  the  ordinary  way.  We  must  not  make  a 
violent  construction  in  favour  of  it ;  nor  must  we  force 
it  into  nonsense.  It  must  be  taken  to  mean  that  the 
finding  was  upon  the  joint  view  of  the  justices  who  make 
the  order. 

Second  point.       '^^^  other  objection  is,  that  the  words  ''  for  the  full 

value  thereof,"  are  not  repeated.  Upon  this,  I  agree 
with  the  rest  of  the  Court.  Independently  of  observa- 
tions upon  the  act  itself,  the  rule  is,  that  we  must  give  a 
fair  construction  to  the  language  used,  and  accordingly 
these  words  must  be  referred  to  the  whole  of  the  previous 
part  of  the  order. 

Sixth  point.  ^^^^  objection,  that  Mr.  Adeane  was  himself  surveyor, 

does  not  arise  upon  the  face  of  the  order. 

Coleridge,  J.  —  I  am  of  the  same  opinion.     Two 

(a)  iifi/f,d44. 


MICHAELMAS  TERM,  VI  WILL.  IV. 

s  of  objections  have  been  taken,  namely,  objections 

g  out  of  matters  not  on  the  face  of  the  order,  and     rpjj^  Kivq 

tions  arising  upon  the  face  of  it.      The  former  ob-  v* 

,     r      t  •  JuRiices  of 

ns  raise  by  far  the  most  important  question.  Cambridge- 

Iways  understood  it  to  be  perfectly  clear,  that  upon        shire. 
plication  of  this  sort  we  cannot  go  into  objections  '^^^^^  P^'"^* 
g  upon  affidavit  only.     I  do  not  mean  to  say,  that 

case  will  this  Court,  when  any  thing  is  brought 
'  certiorari,  inquire  into  its  validity  upon  affidavits, 
I  some  cases  this  Court  is  in  the  nature  of  a  court 
peal;  and  then  we  must  see  the  merits  upon  affi- 
u  This  Court  checks  other  Courts  from  trans- 
Qg  beyond  the  bounds  of  their  jurisdiction;  and  we 
d  be  careful  that  we  k^ep  within  the  limits  of  our 
iction.  When  the  Court  below  has  a  conclusive 
iction,  we  ought  not  to  inquire  whether  it  has  de* 

rightly. 

lis  order  might  have  been  open  to  three  sorts  of  Tliree  distinct 
tions.  First,  it  might  have  been  inconveniently  ™onin«°thJj"vaI 
justly  made;  and  thus  would  form  the  subject  of  lidityoforder, 
peal  to  the  sessions.     Secondly,  it  might  have  been  ii,^  class  to 

without  jurisdiction;  and  then  the  order  would  be  which  the  ob- 

.   .  .        .  .       .  jection  be- 

ind  void,  and  the  validity  of  it  might  be  tried  in  an  longs. 

1  of  trespass;  and  this  Court  could  not  therefore 

ere.     Thirdly,  it  might  have  been   bad    upon   the 

of  it,  and  then  it  would  be  proper  that  it  should 

ought  up  to  be  quashed. 

this  order  was  made  without  jurisdiction,  I  think  Third  point, 

mnot,  upon  affidavits,  interfere.     The  more  strongly 

tions  on  the  ground  of  inconvenience  are  pressed, 

lore  are  we  pressed  not  to  interfere ;  for  this  is  a 

*r   for   the   sessions,  which  we  must  assume  they 

Jecide  rightly.     I  say  nothing  of  the  particular  ob- 

»ns  which  have  been  raised  upon  the  affidavits ;  for 

ikl  cannot  go  into  them. 

L.  III.  A  A 
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1835.  The  objections  arising  upon  the  face  of  the  order  are 

''^-'^       two.     First,  as  to  the  expression   "  having  upon  tieif 

*    ^^  found."    This  is  an  expression,  the  meaning  of  which  is 

Justices  of     ^ell  known  amongst  lawyers,  and  in  using  which,  the 
Cambridge-     .       .  ,  *  *«t       i      •       • 

8HIRE.       justices  must  be  taken  to  mean  to  say      We,  the  justices 

First  point.      Sic.,  having  viewed,  do  find,"  Sic. 

Second  point.      Then,  as  to  the  objection  that  the  words  "  for  the 

full  value  thereof"  are  not  repeated : — the  legislature, 
in  the  very  section  upon  which  this  part  of  the  order  is 
founded,  use  the  expression  once  only.  Can  we  then 
say  that  it  is  not  sufficient  to  use  it  once,  as  here  in  this 
order.     I  think  that  we  certainly  cannot  do  so. 

Fourth  point.       It  was  objected  also,  that  there  is  no  direction  as  to 

the  application  of  the  money.  The  form  in  the  schedak 
to  13  Geo.  3,  c.  78,  certainly  contains  directions  as  to  thi 
application  of  the  money.  That  was  a  necessary  part  of 
the  order  then,  because  the  money  was  to  go  to  a  specife 
fund  ;  but  by  55  Geo,  3,  c.  68,  the  money  becomes  part 
of  the  general  fund  for  the  repairs  of  the  highways  of  the 
parish  or  other  district. 

The  certificate  of  the  sale  never  can  come  concar* 
rently  with  the  order  for  sale,  but  must  be  subsequent 
to  it. 

Rule  discharged  with  costs. 
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1833. 

ING  t7.  The  Inhabitants  of  the  Parish  of  Woolpit. 

in  the  County  of  Suffolk. 

In  order  to 
S^  appeal  against  an  order   for  the  removal  of  constitute  a 

Brown  and  bis  wife  from  the  parish  of  Woolpit  settle"  within 
parish  of  Hausbley,  tlie   sessions  quashed  the  l3&i4Car.2, 

^  r.  .  c.  12,  the  party 

lubject  to  the  opinion  of  this  Court  on  the  follow-  must  have 

,  come  into  the 

parish  animo 

pauper's  present  wife,  then  Mary  Ann  Pilbrow,  mornnd}  or 
*egoaot  by  him  before  marriage,     ilf.  A.  PUbrow  [^  |g  ^^^  neces- 
;  time  lived  at  Woolpit,  and  the  pauper  in  the  sary  that  he 

/.    I      .  ,   •        1      •     r  o  rr>t      should  havc 

>use  of  toe  mcorporated  hundred  of  btow.     1  he  come  with  an 
of  Haughley  is  in  the  hundred  of  Stow,  but  the  intention  to 

®      •'  '  reside  perma- 

of  Woolpit  is  not.     Mary  Ann  PUbrow  having  nentlt/. 
i  the  pauper  with  having  gotten  her  with  child,  denccTiirtcnd- 
iper  was,  on  21st  October,  1833,  apprehended  by  ed  need  not 
*dsall,  a  constable  of  Woolpit,  and  on  the  22nd  ^j^^  ^^d  un- 
ken  by  him  before  a  magistrate.     On  the  same  ^^^  such  cir- 

.  ,      cumstances  as 

:tober  the  pauper  was  committed  by  the  magis-  would,  at  the 

for  want  of  sureties,  to  the  county  gaol  at  Bury  f ""  of^i5&V4 
Imund's.      About  the   beginning   of  November,  Cnr.  2,  c.  is, 
w,  the  father   of  Mary  Ann   PUbrow,  became  jj^settl^ement. 
for  the  pauper ;  and  the  pauper  returned  imme-  Per  Patteson^ 

i.  T»  ««r      ■    •         ^      I  »  .J.  and  Wil- 

from  iiury  to  Woolpit.     Un  the  pauper  s  commg  Hams,  J. 
olpit,  PUbrow  took  lodgings  for  him  at  Woolpit      Secnsysem' 

ridge,  J. 
hether  a  party  came  to  settle  within  the  meaning  of  13  h  li  Car,  2,  c.  12, 
stion  of  fact,  to  be  decided  by  the  sessions  alone. 

fvhere,  upon  a  case  stating  the  facts,  the  sessions  find  in  the  negative,  this 
ill  not  interfere  with  that  finding,  unless  they  see  that  upon  the  facts  stated 
ng  is  necessarily  wrong. 

essions  found  that  A,  hired  and  paid  for  lodgings  for  the  pauper  in  Dale, — 
pauper  came  to  Dale,  and  resided  in  the  lodgings  for  a  week,  married,  and 
!0  afterwards  to  reside  in  the  lodgings  until  his  removal  under  the  order 
1  against: — Held, per  PattesoriyJ,  and  Williams,  J. — dissentiente,  Coleridge, 
t  a  finding  by  the  sessions  that  the  pauper  did  not  come  to  settle  in  Dale 
be  meaning  of  IS  &  14  Car.  2,  c.  3,  was  repugnant  to  the  facts  found,  and 
-efore  necessarily  wrong. 
li  cases  from  the  sessions  should  be  drawn  by  counsel. 

AA2 
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1835.         with  one  Howe,  upon  terms  agreed  upon  between  Hoice 
Tl    Ki  •       *"^  Pilbrow;   and  Pilbrow  subsequently^  paid  if otce's 
V.  charge  for  the  lodgings.     The  pauper  having   resided 

WooLPiT.  ^^ou(  &  week  in  the  lodgings  procured  for  him  by 
Pilbrow,  on  12th  November,  at  Woolpit,  married  the 
said  Mary  Ann  Pilbrow,  his  present  wife.  He  conti- 
nued to  reside  in  the  same  lodgings  until  he  was  re- 
moved, on  the  20th  November  following,  by  the  order 
of  two  justices,  to  Haughley,  The  pauper  was  relieved 
by  the  parish  of  Woolpit  after  his  marriage ;  but  there 
was  no  evidence  that  the  parish  had  been  put  to  any 
expense  either  by  his  lodgings  or  his  marriage.  The 
respondents'  counsel  offered  to  prove  the  pauper's  settle- 
ment in  Haughley,  but  the  appellants'  counsel  insisted 
on  resting  their  case  on  the  irremovability  of  the  pauper, 
on  the  ground  that  he  had  not  come  to  inhabit  in  the 
parish  of  Woolpit.  The  sessions  quashed  the  order,  on 
the  ground  that  the  pauper  had  not  come  to  inhibit 
in  Woolpit  within  the  meaning  of  the  statute  13&14 
Car,  2  (a). 

First  point:  Piggs  Andrews  and  Austin  in  support  of  the  order 

comine  to         ^^  sessions.     The  pauper  was  not  removable,  because 
settle.  lie  did  not,  in  the  words  of  13  &   14  Car.  2,  come  to 

settle  in  the  parish   of  Woolpit  (6).     Section   1   of  that 
statute, — after  reciting  that,  by  reason  of  some  defects 
in  the  law,  poor  people  were  not  restrained  from  going    i 
from  one  parish  to  another,  and  therefore  did  endeavour    I 
to  settle  themselves  in  those  parishes  where  there  was   ^ 
the  best  stock,  the  largest  commons  or  wastes  to  build   i 


L. 


(a)  This  case  was  signed  by  cuss  the  effect  of  35  Geo.  3,  c.  ; 

tbechairmnn  of  the  Suffolk  Quar-  10J;  but  the  counsel  for  the  re  | 

ter  Sessions  and  by  the  clerk  of  spondents   admitted    that   tbej  \ 

the  peace,  but  not  by  counsel.  could  found  no  additional  argo*  n 

(6)  Andrews  was  about  to  dis-  ment  on  that  statute. 
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cottages,  and  the  most  woods  for  them  to  burn  and  de-         t8S5. 
stroj;  and  when  they  had  consumed  it,  then  to  another      ^^^"^T^ 
parish,  and  at  last  became  rogues  and  vagabonds,  to  the  9. 

great  discouragement  of  parishes  to  provide  stock  where  ^"Jjabitanis  of 
It  was  liable  to  be  devoured  by  strangers, — enacted  that 
it  should  and  might  be  lawful,  upon  complaint  made  by 
the  churchwardens  or  overseers  of  the  poor  of  any  parish 
to  any  justice  of  the  peace,  within  forty  days  after  any 
such  person  coming  so  to  setlle  as  aforesaid  in  any  tene- 
ment under  the  yearly  value  of  10/.,  for  two  justices  of 
the  peace  of  the  division  where  any  person  that  was 
likely  to  become  chargeable  to  the  parish  should  come 
to  inhabit,  by  their  warrant  to  remove  such  person  to 
such  parish  where  he  was  last  legally  settled.  The 
mere  fact  of  a  man's  being  chargeable  to  a  parish  in 
which  he  is  for  the  time  being,  is  not  sufficient  to  give 
the  justices  jurisdiction  to  remove  him  to  the  place  of 
his  last  legal  settlement.  He  must  have  come  into  the 
parish  animo  morandi  or  manendi^  and  with  an  intention 
to  consume  a  portion  of  the  stock  of  the  parish.  Here, 
no  intention  to  remain  or  to  consume  the  parish  stock 
appears.  The  pauper  came  into  the  parish  rather  as  a 
visitor  to  Pilbrow  than  as  intending  to  settle  there. 
The  pauper  came  into  Woolpit  immediately  upon  Pil" 
browns  becoming  surety  for  him.  The  lodgings,  in  which 
the  pauper  resided  for  a  week  before  his  marriage  and 
a  week  afterwards^  were  both  taken  and  paid  for  by 
Pilbrow.  Suppose  the  pauper  had  resided  during  that 
time  as  a  guest  in  Pilbrow*B  house, — could  that  be  said 
to  be  a  coming  to  settle  in  Woolpit?  It  is  submitted 
that  it  could  not.  What  difference  is  there  between  such 
a  case  and  the  present,  in  which  the  lodgings  were 
probably  taken  owing  to  the  smallness  of  PilbrofO's 
own  residence  ?     Rex  v.  St,  James,  in  Bury  St.  Ed* 
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7nund*s  (a) ;  Rex  v.  Ashton  under  Lyne  (Jb)  \  fiex  v.  Si, 
Lawrence,  Ludlow {c).  iWilliams,  J.,  referred  to  Bex 
V.  Chediston  (d).] 

Whether  there  was  a  coining  to  settle,  is  a  question 
of  fact  to  be  decided  by  the  sessions.  The  sessions 
have  in  this  case  found  that  the  pauper  did  not  come  to 
settle ;  the  question  has  been  decided  by  the  only  com- 
petent authority. 

The  Court  will,  if  it  can  possibly  do  so  upon  tbs 
facts  stated,  support  the  finding  of  the  sessions. 


Second  point.       Bjfle$  and  J.  W.  Smiih,  contrd.    [Coleridge,  J.   Tbs 

difficulty  in  my  mind  is,  that  the  coming  to  settle  is  i 
conclusion  to  be  drawn  from  all  the  circumstances  of  the 
and  if  the  sessions  have  decided  the  question  one 


case 


way,  we  cannot  interfere,  unless  the  decision  ippean 
clearly  to  be  without  ojiy  foundation.]  The  sessions 
found  that  the  pauper  returned  from  Bury  to  Woolpit» 
— and  ''  returned*'  is  tantamount  to  '*  came  s"  ihskt  in  the 
pauper's  coming  to  Woolpit,  Pilbrow  took  lodgings  for 
him, — which  was  a  preparation  for  residence  \  that  the 
pauper  resided  in  the  lodgings  a  week,  and  then  married ; 
and  that  he  continued  lo  reside  uutil  his  removal.  The 
sessions  have  therefore  found  that  the  pauper  came  and 
resided  in  Woolpit.  **  Reside"  is  synonimous  with  or 
even  stronger  than  "  inhabit ;"  and  *'  come  to  inhabit'* 
is  used,  in  the  statute  of  13  &  14  Car.  2,  synonimouslj 
with  '*  come  to  settle."  Coming  to  reside  is  therefore 
the  same  thing  as  **  coming  to  settle ;"  and  as  the  ses- 
sions have  found  that  the  pauper  came  and  resided, 
(which  is  even   stronger  than  coming  to  reside,)  they 


(a)  10  East,  "io. 

(h)  4  Maulc  &'  Selw.  357. 

{c)  4  Bjun.  &  Aid.  660. 


(d)  6  Dowl.  &  Ryl.  369;  4 
Barn.  &  Cressw.  S30 ;  3  Dowl. 
&  Rvl.  Mag.  Ca.  137. 
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have  ihemselveii  negatived  their  own  conclusion  tbut  tbe         1835. 

pauper  did  MOt  come  to  settle.     In  reality,  tlie  sessions      ^<^n^^^ 

have  not  found  as  a  fact  that  the  pauper  did  not  come  «. 

to  aettle.     Their  conclusion  is  intended  to  be  a  conclu-  Inlj^bitants  of 

aioD  of /sio;  and  the  question  intended  to  be  submitted 

by  tbem  was«  whether  they  were  right  in  saying  that  in 

point  of  law  there  was  no  coming  to  settle  within  the 

*ciiMfitg  of  the  MtaMe.    In  the  several  cases  which  have 

been  quoted,  the  Court  treated  the  question  as  one  of 

law.     In  each  case,  'as  indeed  must  always  necessarily 

be,  tbe  sessions  decided  one  way ;  and  if  the  question 

had  been  considered  by  the  Court  as  a  question  of  fact, 

tbe  Court  would  not  huve  entered,   in  the  manner  in 

which  they  did,  into  the  inquiry  whether  the  conclusion 

drawn  by  the  sessions  was  correct.     So,  with  regard  to 

£cr  V.  Birmingham  (a).    In  the  ordinary  case  of  a  settle- 

■lent  by  hiring  and  service,  the  sessions,  by  quashing  or 

confirming  the  order  of  magistrates,  always  decides  that 

other  there  was  or  was  not  a  hiring  and  service  sufii* 

dent  to  confer  a  settlement :  yet  this  Court  never  refuses 

to  review  the  decisions  of  the  sessions  in  such  cases. 

But  further,  the  finding  of  the  sessions  that  the  pau-  First  point. 
per  did  not  come  to  settle  within  the  meaning  of  13 
fe  14  Car,  2y  is  so  clearly  and  manifestly  wrong,  upon 
the  facts  stated,  that  the  Court  will  not  support  it.  The 
ict  of  13  &  14  Car.  2  authorizes  the  removal  of  tbe  per- 
son coming  to  settle  to  such  parish  where  he  was  last 

Ic^lj  settled,  either  as  a  native  householder,  sojourner, 
&c;  so  that  the  statute  contemplates  a  person  being 
SfsUUd  in  a  parish  in  the  capacity  of  '^  sojourner,'^  i.  e.  of 
^  temporary  resident,''  as  it  is  defined  by  Dr.  Johnson. 
In  jRes  v.  Helsham{b)  Lord  Tenterden  says,  "There 
is  no  authority  to  shew  that  tbe  original  intent  of  the 

(a)  14  East,  251.  (6)  2  Barn.  &  Adol.  6S5. 
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party  must  be  absolute  and  unqualified  to  continue  for 
forty  days ;  and  I  am  unwilling  to  introduce  a  new  term 
V.  or  condition  to  the  gaining  of  a  settlement  by  coming  to 

^"wooLPiT.^^  settle  on  a  tenement"    *'  It  has  been  properly  observed 

(said  his  lordship)  that  the  recital  in  the  13  &  14  Car.  i 
does  not  import  a  permanent  intent^  but  applies  only  to 
persons  coming  to  settle  for  a  short  time."  All  the  tv^ 
thorities  cited  contr^  are  distinguishable  on  one  broad 
ground^  viz.  that  in  each  case  the  pauper  remained  in  the 
removing  parish  animo  invito^  or  at  least  plainly  without 
any  intention  to  settle.  In  Hex  v.  St.  James,  Bury  St. 
Edmund's  {a),  the  pauper  was  detained  in  the  removing 
parish  owing  to  his  breaking  his  leg  at  a  time  when  be 
was  preparing  to  leave  the  parish.  In  Rex  v.  St,  Late* 
rence,  Lndlow  (b),  the  pauper^  having  fractured  bis  thigh 
in  an  adjoining  parish^  was  brought  into  the  removing 
parish  to  be  cured.  In  Hex  v.Ashton'Under'LyTfe{c) 
the  pauper  came  into  the  removing  parish  for  the  pur- 
pose of  escaping  the  pursuit  of  justice:  he  came  attimo 
laiitandi,  and  not  residemli.  Here  the  party  came  into 
Wool  pit  of  his  own  free  will,  with  the  intention  (as  it 
must  be  assumed  in  the  absence  of  any  negation  of 
that  fact)  of  residing  in  it.  Whether  it  was  his  inten- 
tion to  reside  for  a  temporary  purpose  or  for  a  perma- 
nency is  immaterial.  In  Rex  v.  St,  James,  Bury  St. 
Edmund^s,  Lord  JEllenborough  says,  "  The  expression  of 
coming  to  settle  denotes  that  the  party  comes  animo  mo- 
raudi  or  manendi :  it  may  be  for  a  temporary  purpose" 

Patteson,  J.  (d) — It  appears  to  me  that  the  real  ques- 
tion (and  upon  this  the  Court  do  not  altogether  agree) 

(a)  AnUy  356.  {d)  Lord  Denman,  C.  J,,  was 

(b)  Ibid.  absent  on  account  of  severe  in- 

(c)  Ibid.  disposition. 
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is,  whether  we  are  concluded  by  the  finding  of  the  ses-         1835. 
sions.     If  we  are  concluded  hy  the  finding,  that  the  pau-     ^^^^^^C'^ 
per  did  not  come  to  settle,  then  we  have  nothing  to  do  v, 

with  the  matter,  and  it  was  absurd  and  ridiculous  to  send  ^"*ja*>»^nts  ^f 
the  case  for  our  opinion.  If^  upon  the  statement  of  the 
case,  it  appears  that  the  sessions  have  found  what  is 
perfectly  contradictory ;  if,  according  to  my  construction 
of  this  statement,  they  show  that  the  pauper  did  come  to 
settle,  and  afterwards  say  that  he  did  not,  the  intention 
must  have  been  to  submit  to  us  a  question  of  law; — 
^"f^^e^Yt  I  believe.  I  do  not  see  that  we  are  absolutely 
precluded  from  entering  into  the  inquiry,  the  more  es- 
pecially, as,  in  my  view,  the  finding  of  the  sessions,  that 
there  was  not  a  coming  to  settle  within  the  meaning  of 
the  statute  of  Charles,  is  contrary  to  the  tenor  of  all  the 
aathorities.  The  sessions  find,  that  the  pauper,  being 
in  the  Stow  workhouse,  had  a  child  sworn  to  him  by 
Pilbraw's  daughter,  and  was,  for  want  of  sureties,  com* 
Biitted  to  Bury  gaol ;  that  Pilbrow  became  surety,  and 
the  pauper  came  (or  returned,  as  the  sessions  improperly 
say,)  immediately  from  Bury  to  Woolpit;  that  on  his 
coming  to  Woolpit,  Pilbrow  took  lodgings  for  him,  and 
he  resided  in  them  until  removed.  The  pauper  came  into 
Woolpit  entirely  of  his  own  accord ;  he  was  not  brought 
there,  animo  invito^  by  any  one.  I  do  not  see  how  it  is 
possible  to  say  that  the  sessions  have  not  found  that  the 
pauper  came  to  reside  in  Woolpit.  In  Rex  v.  Hehhamf 
the  Court  held  distinctly,  that  the  pauper  need  not  have 
come  into  the  parish  with  an  intention  to  reside  perma« 
nently.  And  indeed  this  is  quite  plain  ;  for  the  preamble 
to  the  enactment  in  13  &  14  Car,  2,  contemplates  the 
case  of  persons  that  go  about  from  one  parish  to  another. 
It  strikes  me  at  present,  that  if  any  man  comes  under  any 
circumstances^  except  such  as  those  in  Rex  v*  St,  Law^ 
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1886.        rence^  Ludlow,  and  Rex  v.  Si.  Jama,  Burjf  Si.  EdmumFt, 

^'^'^^"^      for  the  purpose  of  inhabitiog  in  that  parUb  for  any  length 

P^  of  time,  it  would  be  a  coming  to  settle  within  the  meanbg 

IiihftbitKDU  of  of  the  act.    I  do  not  even  say.  that  the  circiunstancei 

must  be  such  that  he  would  gain  a  aettlemeot  by  forty 
days' residence.  Even  though  the  party  comet  as  ta 
inmate  of  another  man's  house,  yet  if  he  comes  axim 
moraadi,  that  would,  as  it  seems  to  me,  be  a  coming  Is 
settle.  The  sessions  have  here  stated  the  fact,  distiadt; 
to  my  mind,  that  the  pauper  came  to  WooIfMt  for  Ihs 
purpose  of  inhabiting  or  residing*  Then  with  rasped 
to  the  cases  cited :  Rear  v.  Si.  Lawnnce^  Ludiow,  sad 
Rex  V.  Si.  James,  Bury  Si.  Edmund's,  have  nothing  to 
do  with  the  case  before  us ;  for  in  both  those  cases  the 
pauper  did  not  come  to  the  parish  at  all,  but  was,  it 
fact,  ca$i  there  by  accident  In  Rex  v.  Birmimghtm, 
the  pauper  was  taken  by  the  overseer  of  Inkberrow, 
without  any  order»  to  the  parish  of  Fakenham,  and  was 
kept  there  by  the  threats  of  the  officers  of  the  parish  of 
Fakenham,  that  they  would  send  her  to  prison  if  she 
returned  to  Inkberrow.  Yet  it  was  held,  that  die  wu 
removable  from  Fakenham  to  the  place  of  her  settle- 
ment. Rex  v.  Birmingham  has  certainly  been  aomewhst 
shaken  by  the  observations  of  Lord  Tenierden,  in  JBer 
y*  Si. Lawrence,  Ludlow^  but  without  going  the  faff  i 
length  of  that  case,  it  is  certainly  a  strong  authority  to  i 
shew,  that  in  such  a  case  aa  this, — which  is  very  distia-  j 
guishable,  and  much  stronger,  because  the  pauper  cane  \ 
of  bis  own  accord  into  Woolpit,  and  resided  there  voha^  \ 
tarily,  — there  was  a  coming  to  settle,  so  as  to  make  the 
pauper  removable. 

The  whole  question  is,  whether  or  not  we  are  con* 
eluded  by  the  finding  of  the  sessions.  I  think  not;  be- 
cause on  the  face  of  the  case,  I  think  they  have  found 
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ihe  fact,  that  the  pauper  did  come  to  settle,  and  after*        i836. 
wirda  thai  he  did  not  come  to  settle,  within  the  meaning 


of  the  atetula ;  intending  to  submit  to  us  a  question  of  ^  '"^ 

law.  Inhabitanu  of 

WOOLFIT. 

Williams,  J. — I  am  of  the  same  opinion.  I  will 
Qot  preloid  to  say,  whether  it  would  have  been  well 
if  the  Court  had  alwajFs  uniformly  held,  that  when  a 
lasstioD  of  fact  was  found  by  the  sessions,  they  would, 
ander  ao  circumstances,  enter  into  an  eiamination  of  tha 
eotreetneu  of  that  finding.  It  is  now  infinitely  too  late 
lo  entertsin  any  doubt  but  that  they  will,  under  some 
ciicomalances,  interfere.  The  books  are  full  of  cases  in 
which  the  question,  being  one  of  fac^,  and  the  sessions 
haisag  found  it  one  way»  this  Court  has  nevertheless, 
when  the  circumstances  have  been  stated  in  a  special 
esse,  eaaniined  the  grounds  of  the  decision  of  the  se^ 
mmM,  and  have  reversed  their  finding.  What  is  more  a 
fMstion  of  £KCt  than  that  of  fraud?  None.  Yet  the 
Court  has  examined  into,  and  reversed,  the  decision 
of  the  sessions  on  a  question  of  fraud.  And  so,  over 
mkI  o^t^f  again,  in  other  cases  which  are  as  clearly  ques* 
tioaa  of  Act  So  long  ago  as  the  time  of  Lord  Hardwicke, 
I  find  it  was  said,  **  If  they  (the  sessions)  had  general^ 
(MHsd  the  fraud,  we  might  have  been  bound  by  such  a 
{aneral  finding ;  but  when  they  state  the  facts  particular* 
ittif  naatter,  the  matter  is  as  much  for  our  determination 
%s  it  was  for  their*s(e)";  and  accordingly  the  Court  did 
SBter  into  the  grouuds  of  their  decision.  And  in  Hex  v. 
Siu  Mary-^he-kn,  Durkamib),  the  sessions  having  found 
tiM  fact  upon  a  question  of  occupation^  Law  and  CAamirc 


(«)  Per  Lord  flsriMcfa,  C.  J.      Rowe  v.  Huniingtimt  Vauglh.  60, 
in  lUx  V.  Tedfordf  Burr.  S.  C.      77. 
57.    So,   in  a  special  verdicti         (6)- 4  T.  R.  4T9.    . 
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1835.         relied  on  the  conclusion  of  fact.    What  says  Lord  Kenyon 

''-^^'^^      — peculiarly  conversant  with  sessions,  as  with  all  other 

i;.  law  ? — *'  If  the  sessions  bad  confined  themselves  to  tbe 

Inhabitants  of  finding  of  the  fact  of  occupation  on  the  face  of  their 

order,  the  consequence  stated  would  have  followed ;  but 
that  is  the  very  question  which  they  have  left  for  the 
decision  of  the  Court."     And  the  Court,  in  that  case, 
entered  into  the  inquiry  as  to  the  occupation  ; — and  for 
very  good  reason,  because  it  was  perfectly  plain  that  that 
was  the  point  about  which  the  sessions  had  doubt,  and 
to  have  the  opinion  of  the  Court  upon  which,  they  stated 
the  case.     For  what  purpose  have  the  sessions  stated  tbe 
case  here  i     For  no  other  purpose,  that  I  am  aware  of, 
than  to  have  the  opinion  of  the  Court,  as  to  whether 
the  pauper  was,  in  point  of  law,  removable.   Tlie  sessions 
might,  if  they  had  thought  proper,  have  contented  them- 
selves with  acting  upon  the  impression  that  tbe  pauper 
was  not  removable;  but  having  stated  the  facts  in  a  case 
sent   for   our   opinion,   we  are  bound  to  examine  the 
ground   upon  which  they  have  decided,  and  to  come  to 
a  conclusion  upon  them.     I  cannot  entertain  the  slightest 
particle  of  doubt  on  the  question  submitted.     ''  Coming 
to  settle,"  does  not  mean  a  coming  to  settle  under  such 
circumstances^  that,  if  the  duration  were  long  enough,  the 
party  would  gain  a  settlement.  It  merely  means  a  coming 
to  inhabit ;  for  how  long  ?    Is  it  to  be  for  a  week,  montli, 
or  year  i     There  is  no  case  to  shew  for  how  long  it 
must  be  intended  to  inhabit.     There  is  nothhig  in  this 
case  to  limit  or  restrict  the  generality  of  the  intent  as  to 
the  duration  of  the  residence  of  this  party.     It  is  stated 
generally,  that  the  pauper  came  to  Woolpit,   and  that 
lodgings  were  taken  for  him,  not  for  any  limited  period, 
but  generally.     If  the  pauper  intended  to  stay  only  for 
a  limited  period,  that  fact  should  have  been  shewn  b; 
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the  appellant.     As  the  matter  stands,  the  purpose  as  to         1835. 

the  duration  is  entirely  unexplained.    The  cases  which      ^"^^^^ 

I  ■  r        t  ^  •  1  •       1*1  •  The  Kino 

have  been  referred  to,  negative  any  thing  like  a  coming  ^^ 

for  the  purpose  of  residing.  The  deserter  did  not  stay  ^"hahiunts  of 
one  hour  for  the  purpose  of  residing.  So  with  the  men 
with  the  broken  legs.  On  the  whole  facts,  the  statement 
of  the  sessions  appears  to  me  to  lead  to  the  inevitable 
conclusion  that  the  pauper  was  coming  to  settle  inde- 
finitely, and  not  for  any  limited  or  restricted  period. 
As  the  sessions  have  stated  the  facts,  we  are  at  liberty 
to  inquire  into  them,  and  I  think  that,  upon  those  facts, 
there  is  not  one  particle  of  foundation  for  the  finding 
of  the  sessions. 

Coleridge,  J. — ^It  is  with  very  great  regret  that  I 
have  found  myself  not  able  to  concur  with  my  brothers. 
I  say  it  quite  unfeignedly,  that  I  have  little  doubt  but 
that  I  am  in  error;  still  I  am  bound  to  state  the  opinion 
which  1  entertain.  I  have  this  satisfaction,  that  I  do  not 
think  that  we  shall  be  found  to  differ  much  in  principle. 
As  to  what  this  Court  has  done  as  to  questions  of  fact  in 
settlement  cases,  most  lawyers  are  of  opinion  that  this 
Court  has  often,  from  a  desire  to  do  justice  between  the 
parties,  and  at  the  particular  request  of  the  sessions,  gone 
out  of  its  province,  and  has  adjudicated  upon  matters  of 
fact,  which,  no  lawyer  will  doubt,  ought  to  have  been 
left  to  the  sessions.  As  this  course  is  not  a  correct  one, 
we  ought  to  be  careful  not  to  advance  it.  The  general 
role  ought  to  be,  that  where  the  sessions  have  found  the 
fiu:t,  we  should  not  interfere  with  their  finding  unless  we 
see  that  the  sessiona  have  come  to  a  conclusion  entirely 
without  foundation,  or  decidedly  contrary  to  the  weight 
of  the  evidence, — in  which  case  we  might,  by  analogy 
to  the  practice  of  the  Court  with  regard  to  the  verdicts 
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of  juries  upon  questions  of  ftcti  interpose.     The  pro- 
,j^  ^  vince  of  a  jury  is  to  find  the  fiKts  one  way  or  the  other; 

«.  and  the  Court  will  not  in  general  interfere  with  their 

WooLPtT  ^  finding ;  but  it  has  become  an  inveterate  practice  for 
the  Court  to  say  that  the  jury  have  done  wrong,  if  thejf 
have  come  to  a  conclusion  quite  contrary  to  the  evidence* 
Then,  I  ask  myself,  whether,  in  this  case,  the  question 
is  one  of  feet  or  of  law  i  In  all  the  cases  it  has  besii 
treated  as  aquestion  of  feet,  whether  the  Court  has  agiesd 
or  disagreed  with  the  finding  of  the  sessions.  Whateier 
may  be  the  meaning  of  the  expression,  '^commg  to  settie,** 
we  may  start  with  this,— 4hat  whether  or  not  a  patty 
comes  to  settle,  is  a  question  of  fact.  This  bns  not  been 
much  controverted,  either  by  the  bench  or  the  bar.  Thea, 
if  this  be  a  question  of  feet,  have  the  sessions  come  to  a 
conclusion  f  and  if  they  have,  have  they  suboiitted  that 
conclusion  to  the  Court?  or  if  they  have  not  intended  to 
submit  that  conclusion,  is  it  clearly  wrong  i — WbenI  rsad 
the  case,  I  cannot  doubt  (except  by  reason  of  one  of  nqr 
brothers  having  come  to  a  contrary  opinion)  that  the  ses- 
sions have  come  to  a  conclusion  of  feet,  whether  their 
conclusion  be  right  or  wrong.  I  find  certain  evidence 
stated,  a  poiut  taken,  and  the  sessions  acting  upon  it,  and 
saying  that  they  quashed  the  order  because  they  believed 
that  the  pauper  did  not  come  to  inhabit  within  the  mesD- 
ing  of  the  statute.  The  sessions  have  drawn  that  conclu- 
sion. Then,  have  they  drawn  a  conclusion  necetsarify 
wrong  i  I  admit,  that  if  they  have,  we  are  bound  to  rerise 
their  decision  ?  Now  what  are  the  fects?  The  pauper 
being  discharged  from  Bury  gaol,  upon  PtVftroto's  be- 
coming surety  for  him,  immediately  came  to  Woolpit; 
and  this  is  an  ambiguous  act,  for  he  may  have  come  either 
to  reside  or  pass  through.  He  took  no  house,  but  lodg^ 
ings  were  taken  for  him  by  Piibrow,  and  he  resided  ia 
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them  for  a  week,  married,  and  resided  afterwards  until        lass. 
his  remoTaL    These    are   all    the  facts.    Then  I  ask     Jj^"^^ 
myself,  whether  it  is  a  necesiary  conclusion,  from  the  «. 

ftcU  sUted,  without  more,  that  the  pauper  came  to  ^"y^^^"^  ^ 
reside  ?  It  is  said,  that  if  he  did  not  come  to  reside, 
fooiething  negativing  the  intention  to  reside  ought  to 
iuiTe  been  stated.  I  cannot  agree  to  that ;  for  the  r&- 
ipondents  came  to  justify  their  order,  and  a  necessary 
part  of  their  justification  is,  that  the  pauper  was  remov- 
able at  the  time  of  making  the  order.  The  aflSrmative, 
with  respect  to  the  animus  residendi,  lies  therefore  upon 
them ;  just  as  it  lies  upon  them  to  prove  affirmatively, 
Aat  the  pauper  was  chargeable.  It  would  be  monstrous 
to  say,  that  chargeability  must  be  inferred  from  the  ab- 
sence of  negative  proof.  If  the  fact  of  the  intention  to 
reaide  is  to  be  made  out  at  all,  it  must  be  made  out  by 
die  respondents.  Then,  I  ask  again,  is  it  a  necetsary 
eoQolusion,  from  the  facts  stated,  that  the  pauper  came 
to  reside f  I  think  not.  Minds  are  differently  constituted ; 
and  I  think  it  very  possible  for  difierent  minds  to  draw 
farious  conclusions  from  these  facts.  I  do  not  say,  that 
if  the  question  were  put  to  me  as  a  question  of  iact, 
whether  the  pauper  came  there  to  reside,  I  should  not 
have  held  that  he  did  come  to  reside.  It  may  be  that 
he  did  come  to  reside,  but  I  thiuk  that  is  not  a  necessary 
conclusion.  JRex  v.  Chediston  differs  so  much  in  the 
fscts  as  to  be  no  authority  in  this  case;  and,  indeed, 
Ae  point  in  issue  here  was  not  raised  in  that  case.  Rex 
V.  Birmingham  is,  I  think,  an  authority  by  which  the 
Court  ought  not  to  be  bound.  I  fairly  say  so.  The 
n^ative  of  the  animus  is  so  strong  there,  that  I  think 
it  impossible  to  support  the  conclusion.  The  judg- 
ment of  Lord  Elleuborough  is  very  short,  and  his  whole 
attention  appears  to  have  been  directed  to  a  somewhat 
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1835.        different  point.     I  was  very  much  struck  with  the  very 

ST^ty^      able  argument  of  Mr.  Smith  upon  the  words  of  the  sta- 
TheKiNG  ^  11. 

V.  tute.     1  do  not  say  tliat  there  is  any  necessity  for  any 

^WooLpiT  ^^  >"tention  to  reside  permanently ;  but  upon   looking  at 

the  whole  of  the  preamble  and  enactment  in  the  statute 

of  the  1S&  14  Car.  2,  I  think  it  must  appear  to  any 

one  that  the  party  must  come  to  settle  with  the  intention 

of  acquiring  a  right  to  some  portion  of  the  stock  of  the 

parish.     I  do  not  think  that  the  mere  coming  to  reside 

in  the  house  of  another,  merely  as  an  inmate  or  guest, 

would  be  sufficient. 

I  cannot  see  here  that  the  sessions  are  clearly  wrong, 

and  therefore,  I  think,  that  we  cannot  interfere  with  their 

conclusion. 

Patteson,  J. — The  case  should  go  down  again  to 
the  sessions  :  the  order  of  sessions  to  be  quashed,  and 
the  sessions  to  enter  continuances  and  hear  the  appeal 
again.  The  Court  agree  that  the  coming  to  settle  animo 
morandi  is  a  question  of  fact. 

Coleridge,  J.  —  It  is  much  to  be  regretted  that 
special  cases  from  the  sessions  are  not  always  drawn  by 
counsel. 

Order  quashed,  but  the  case  to  be  re-heard 
by  the  sessions. 
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Tie  King  v.  The  Inhabitants  of  Great  Wishford. 

UPON  appeal,  an  onler  for  the  removal  of  Thomas  It  is  a  question 

Harman  and  his  wife  from  Kidderminster  to  the  parish  °^  ^^^  ^^^  ^^* 
.  ,  ^  sessions  to  de- 

of  Great  Wishford,  Wilts,  was  confirmed,  subject  to  the  terminewhe- 

following  case.  tV!"?  ''^'^' 

^  ment  to  serve 

The  pauper's  father  being  settled  in  Great  Wishford,  is  a  contract 
died  in  1818,  and  in   1823  the  pauper's  mother  applied  appreiufce-*^  ° 
to  one  Wesif  a  carpet-weaver  at  Kidderminster,  to  take  ^'"P-  .    , 
the  pauper  into  his  employment.     West  agreed  with  the  upon  a  cose 
mother  to  take  the  pauper  on  trial  for  two  years,  after  o^th^jg^ouj.^" 
which,  if  the  pauper  and  West  agreed,  the  pauper  was  the  sessions 
to  be  apprenticed.     The  pauper  was  to   be   found   in  and Vraw  their 

board,  lodging,  and  washing  by  West,  but  was  to  have  conclusion, 

....  .  ,  •        1*  this  Court  will 

no   wages,  except  what  West  pleased  to  give  him  as  not  disturb  the 

pocket  money.     The  pauper  was  to  draw.    The  pauper  ?"*l>"g»  unless 
went  to  West  as  agreed,  and  worked  for  him  for  about  the  evidence 
a  year  and  a  half,  living  in  West's  house  in  Kidderminster  [^"Jk^g  ^ j**^^ 
during  that  period.     The  pauper  then   ran  away  from  or  that  there 
Easter  to  wheat  harvest,  when  he  returned  and  worked  dence  to  sup- 

for  West  for  a  short  time  at  weekly  wages,  when  he  port  it. 

.     ,  .       T  1   .  The  true 

again  ran  away,  and  they  parted,     it  was  stated  by  a  test,  whether 

macistrate   on  the  bench,  and   assented  to,  that  every  *"  agf^craent 
®  .  .  "^   was  a  contract 

carpet-weaver  is  first  taught  the  art  of  drawing  as  a  of  hiring  or 
drawboy.    The  chairman  took  the  opinion  of  the  Court,  ghip'^^Theap^ 
whether  the  service  was  under  an  imperfect  contract  of  parent  ohject 
apprenticeship,  or  a  hiring  and  service  :  and  the  Court  ^nd  if  SraVob- 

found  that  it  was  an  imperfect  contract  of  apprentice-  J^^  '*  ^^^  ®"® 

parly  to  leach 

ship  (a).  and  the  other 

to  learn, the 
(a)  The  case  was  drawn  up  by      the  counsel  could  not  agree  on  the  agreement  is  a 

the  chairman  of  the  sessions,  as     facts  to  be  slated  for  the  opinion  contract  of  ap- 
prenticeship. 
It  is  not  necessary  that  the  precise  words,  to  teach  or  to  learn,  should  occur  in 
the  agreement,  to  constitute  it  a  contract  of  apprenticeship. 

VOL.  III.  B  B 
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1885.  -F.  V.  Lee  (and  Merewether  Turner  was  with 

If^l^'      JD  support  of  the  order  of  sessions.     The  questu 
The  KiKo       ,  .  ,        .  f    t      r^ 

ff,  the  consideration  of  the  Court  is^  whether  the  cc 

Inb^iunts  of  ^2is  one  of  imperfect  apprenticeship  or  of  hirin 

WitHFOKD.    service.     The  sessions  having  found  that  it  was  i 

perfect  contract  of  apprenticeship,  and  as  there  ar< 

to  justify  that  finding  of  the  sessions,  this  Court  fi 

question  it,  however  slight  the  facts  upon  whici 

founded  may  appear  to  them  to  be ;  Rex  v.  Edingi 

It  clearly  appears  on  this  case,  that  it  was  the  int 

of  the  parties  that  the  pauper  should  be  apprenti 

West.     It  was  agreed  that  the  pauper  should  be  a| 

ticed,  t.  e,  apprenticed  in  due  form,  after  the  two 

if  West  and  the  pauper  agreed,  and  it  was   stip 

that  tlie  pauper  should  at  once  draw,  which  appe 

be  the  first  step  in  learning  the  business  of  a  weay 

In  Rex  v.  Edingale,  a  pauper  applied  to  a  mas 

take  him  as  an  apprentice,  and  the  master  said  he 

not,  because,  if  he  did,  he  should  offend  the  farmei 

would  take  him  on  agreement  for  four  years ;  and  a 

afterwards  it  was  agreed  between  the  master  an 

pauper's  step-father  that  the   pauper  should  serv 

master  four  years,  to  learn  bis  trade,  to  have  meat, 

washing,  and  lodging  for  the  whole  time,  and  2s.  6 

week  the  last  two  years  :    Held,  that  the  principal  < 

of  the  parties  being  that  the  pauper  should  leai 

trade  of  the  master,  it  was  a  contract  of  apprentic 

and  not  one  of  hiring  and  service.    Applying  tha 

of  the  Court,    It  appears  to  be  and  inferences  are  daly 

the  duty  of  counsel  to  take  care,  down.    When  the  special 

that  as  well  all  material  facts  drawn  by  counsel,  their 

given  in  evidence  as  the  infer-  tures  must    be  consider 

ences  of  fact  to  be  drawn  from  guaranteeing  that  this  ba 

the  evidence,  are  found  by  the  done, 

justices,   and   that   those  facts  (a)  10  Bam.  I^Cressw. 
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to  the  present  case,  it  is  quite  clear  that  this  is  an  imper- 
fect contract  of  apprenticeship,  since  the  object  of  the     xhe^Knia 
partiM  evidently  was,  that  the  pauper  should  be  taught  y. 

the  trade  of  the  master.     [PatieMn,  J.  It  is  sufficient       Obbat 
for  you  to  negative  that  this  was  a  contract  of  hiring  and     Wishfoeo. 
lervice.     Taking  a  party  on  trial  does  not  imply  a  con- 
tract of  hiring  and  service.] 

The  Court  then  called  upon  the  counsel  on  the  other 
we* 

W.  J.  Alexander  and  Whitmore,  contri.  This  is  a 
case  in  which  the  finding  of  the  sessions  is  contrary  to 
the  fiicta  stated  in  the  case.  Upon  the  facts  stated,  the 
•cssions  have  drawn  a  conclusion  manifestly  wrong. 
The  Court  will  therefore  not  feel  itself  bound  by  the 
finding;  Rex  v.  fVoolpit{a).  In  every  case  where  the 
order  of  sessions  is  quashed,  there  is  a  reversal  of  a 
finding  of  the  sessions.  In  Rex  v.  Tedford(b),  a  finding 
ol  fraud  by  the  sessions  was  reversed.  In  Rex  v.  St, 
Margaret*9,  King's  Lynn  (c),  the  sessions  found  that  a 
cootract  was  a  contract  of  hiring  and  service,  yet  this 
Court  being  of  opinion  that,  upon  the  facts  stated,  the 
contract  between  the  parties  appeared  to  be  an  imperfect 
eootract  of  apprenticeship,  reversed  that  finding.  Rex 
V.  Crediton  (d),  and  Rex  v.  Newtown  (e),  are  also  in- 
stances in  which  this  Court  reversed  the  finding  of  the 
sessions;  and  numerous  other  similar  cases  might  be 
adduced.  It  is  manifest,  upon  reading  the  case,  that  it 
was  intended  to  submit  to  the  consideration  of  this 
Court,  the  questions — whether  the  contract  was  an  im- 

(a)  AnUf  353.  6  Barn.  &  Cress w.  97. 

{h)  Burr.  S.  C.  57.  W  ^  Barn.  &  Adol.  493. 

(c)  S  Mann.  &  Ryl  33;  S.  C.         (e)  Ante. 

m 
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1835.         perfect  contract  of  apprenticeship,  or  whether  it  was  a 

contract  of  hiring.     Both  questions  are  therefore  within 

V,  the  cognizance  of  this  Court.     The  very  circumstance 

^"**GRErT*  ^^  ^^  granting  a  case  shews,  that  the  finding  was  not  in- 

WiSHFORD.     tended  to  be  conclusive,  but  that  the  whole  question 

was  intended  to  be  submitted  to  the  consideration  of 

this  Court.     It  is  therefore  open  to  discussion,  whether 

this  is  a  contract  of  hiring  or  of  apprenticeship. 

This  was  a  contract  of  hiring  and  service.  In  Rex  v. 
HUcham{a\  the  pauper  let  himself  to  his  brother,  who 
was  a  carpenter,  for  a  year.  He  was  to  receive  no 
money  by  way  of  wages,  but  his  brother  was  to  teach 
him  as  much  as  he  could  of  the  trade  during  the  time^ 
and  provide  him  with  meat,  drink,  washing  and  lodging; 
the  pauper  to  do  all  his  brother's  lawful  business  in  his 
farming  way.  This  was  held  to  be  a  contract  of  hirii^. 
Rex  V.  Edingale  is  distinguishable;  for  there  the  object 
of  the  parties  expressly  appeared  to  be  for  the  master 
to  teach  and  the  apprentice  to  learn*  So  in  Rex  v.  SL 
Margarets,  King's  Lynn  (b).  Rex  v.  Newtown  (f),  Rei 
V.  Crediton  {d).  In  this  case  there  was  no  engagement 
on  the  part  of  the  master  to  teach;  no  premium  is  paid; 
no  written  instrument  is  executed.  There  are  no  word) 
of  instruction  in  the  contract,  and  there  is  no  instance  in 
which  the  Court  have  held  the  agreement  to  be  a  con- 
tract of  apprenticeship  where  words  of  instruction  were 
wanting.  The  very  arrangement  for  a  future  appreo- 
ticeship,  excludes  the  supposition  of  there  being  a  presot/ 
contract  of  that  description.  [Coleridge,  J.  The  pauper 
was  to  go  two  years  on  trial.  The  trial  might  end  at 
the  expiration  of  a  month.]  Then  the  hiring  was  con- 
ditional, and  as  there  was  a  service  for  a  year,  a  settle- 

(a)  Burr.  S.  C.  498.  (c)  Ibid, 

ib)  Amity  369.  (d)  9  Bftm.  &  Add.  493. 
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iiieiit  was  gained.     But  the  true  construction  of  the  con-         1835. 

tract  is,  that  the  trial  was  to  continue  for  two  years.     ^\^ 
_,  .      .  The  Kino 

The  pauper  was,  by  the  contract,  to  draw:  but  it  does  v, 

iK>t  appear  that  he  had  not  previously  been  taught  to  ^"**Q^^"Jf  ®^ 
draw,  nor  was  there  any  contract  on  the  part  of  the  mas-     Wisbford. 
ter  to  leach  him  to  draw,  if  in  fact  he  was  then  ignorant 
of  the  art.     It  was  merely  incidental  to  the  service. 

Pattbson,  J.  (a).— -In  this  case  the  sessions  have,  in 
my  opinion,  found  that  this  was  not  a  contract  of  hiring. 
The  cbairmau  says,  in  the  statement  made  by  him,  that 
be  took  the  opinion  of  the  Court, ''  whether  the  service 
was  under  an  imperfect  contract  of  apprenticeship,  or  a 
hiring  and  service."  The  question  was  therefore  put  in 
the  alternative,  and  the  Court  found  that  the  service  was 
referable  to  an  imperfect  contract  of  apprenticeship. 
They  must  therefore  be  taken  to  have  negatived  that  it 
was  referable  to  a  hiring  and  service.  There  are  two 
grounds  on  which  the  counsel  for  the  respondents  con- 
tend that  the  order  of  sessions  should  be  confirmed. 
First,  that  the  sessions  have  found  that  this  was  an  im- 
perfect contract  of  apprenticeship,  and  that  we  are 
concluded  by  the  finding  of  that  Court ;  and  secondly, 
that  the  finding  is  right.  The  line  of  demarcation  be- 
tween the  cases,  where  this  Court  is  concluded  by 
the  finding  of  the  sessions  and  where  not,  is  not  very 
clear  or  distinct.  But  this  is  clear,  that  in  no  instance 
has  this  Court  reversed  the  finding  of  the  sessions,  unless 
they  have  seen  that  the  sessions  have  manifestly  come  to 
a  wrong  conclusion  upon  the  circumstances  stated.  I 
was  pressed  with  the  case  of  Rex  v.  Woolpit,  decided  on 
Saturday  last,  in -which  there  was  some  difference  of 
opinion  on  the  bench.      My   brother  Williams  and  I 

(a)  Lord  Dtnmanj  C.J.  was  absent,  on  account  of  severe  indispo- 
ution. 
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1835.        thought  that  the  finding  of  sessions  was  contradictory, 
^'^'^^      and  that  therefore  we  could  enter  into  the  question  sent 
V.  up  by  them  for  the  opinion  of  this  Court.     My  brother 

^"*^^i^^«°^*  ^^  Coleridge  thought  that  this  Court  was  concluded  by  the 
WitBFoiD.  finding.  We  did  not,  however^  differ  in  principle,  bat 
only  in  our  view  of  the  circumstances  stated.  In  this 
particular  case  we  are,  I  believe,  all  agreed  that  the  ses- 
sions have  come  to  a  conclusion  in  which  they  were  war- 
ranted by  the  circumstances  of  the  case.  The  contract 
is  capable  of  two  constructions.  It  may  be  either  a 
contract  of  hiring  and  service,  or  a  contract  of  imperfect 
apprenticeship.  Baylejfj  J.,  in  Rex  v.  St.  Margartfi, 
King's  Lynn,  says^  "  Every  case  of  this  descriptiofi  most 
depend  upon  its  own  particular  circumstances.  If, 
from  all  that  passed  between  the  parties  at  the  time 
when  the  contract  was  made,  they  appear  to  have  coa> 
teraplated  the  relation  of  master  and  apprentice,  then 
the  contract  must  be  considered  one  of  apprenticeship. 
Ify  on  the  other  hand,  it  appears  that  the  parties  contem- 
plated the  relation  of  master  and  servant,  then  it  mast 
be  deemed  a  contract  of  hiring ;  and  a  settlement  will 
be  gained  by  serving  under  it."  The  test  adopted  in 
that  case  was,  whether  the  parties  appear  to  have  con- 
templated **  the  relation  of  master  and  apprentice.*'  In 
Rex  v.  Crediton  and  Rex  v.  Newtown,  the  test  adopted 
was,  whether  the  parties  contemplated  ''teaching  and 
learning."  The  law,  I  apprehend,  now  is,  that  the  Court 
of  Quarter  Sessions  are  to  look  to  all  the  circumstances 
of  the  case,  and  determine  whether  the  contract  is  one  of 
hiring  and  service  or  of  imperfect  apprenticeship.  I 
confess  I  should  have  determined  the  case  in  the  same 
way  as  the  sessions  have  done.  But  it  is  suflBcient  that 
the  sessions  were  warranted  in  coming  to  the  conclusion 
which  they  have  drawn.  There  was  to  be  a  teaching 
by  the  master  of  the  business  of  a  weaver.     The  pauper 
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was  to  go  for  two  years  on  tfial.     That  might  mean         1835. 
dlber  ibat  the  pauper  was  to  go  aa  an  apprentice  on 
trials  or  that  he  was  to  be  a  servant  for  two  years  abso«  v. 

lately,  and  that  if  the  parties  liked  each  other  at  the  ^"'' qmat  "^ 
eqiiratioii  of  the  two  years,  the  pauper  was  to  be  then  WisaioaD. 
9ppren^ced.  The  sessions  were  the  proper  tribunal  to 
decide  what  was  the  meaning  of  the  parties.  The  incli* 
oatioo  of  my  opinion  is,  that  the  contract  was  an  impro- 
per apprenticesbip*  We  are  pressed  with  the  argument 
that  if  the  sessions  intended  to  find  the  fact  that  this  was 
■I  imperfect  contract  of  apprenticeship,  they  would  not 
have  granted  a  case.  I  do  not  feel  the  force  of  that 
vgumeiiti  becaose  I  know  that  the  sessions  do  fre- 
qseotly  send  a  case  even  where  they  entertain  no  doubt 
opm  tbe  facts;  and  this  practice  will  continue  unless 
they  determine  to  send  up  no  case  unless  drawn  by 
counsel  (a). 

Williams,  J. — I  am  of  the  same  opinion.  There  are 
drcamalances  suflicient  to  sustain  the  finding  of  the  ses* 
sioaa.  We  are  pressed  with  a  supposed  difference  of 
opnnon  in  a  former  case  (6).  There  was  no  difference 
of  opinion  iti  principk.  The  difference  of  opinion  arose 
frooi  tbe  different  view  which  was  taken  of  the  practice 
of  the  sessions..  There  is  no  ground,  in  my  opinion,  for 
saying  that  this  is  not  a  contract  for  teaching  and  learn" 
Ujg.  The  terms  of  the  contract  are,  not  to  take  the 
pauper  mto  the  master's  service,  but  to  take  him  into  his 
emfloymeni; — an  equivocal  phrase^  which  may  apply  to 
a  service  as  an  apprentice  or  as  a  servant.  Although  the 
langoage  of  the  contract  is  not  express  that  the  master 
was  to  teach  and  the  pauper  to  learn,  yet  the  pauper  is 
to  go  on  trial,  and  was  also  to  draw,  which  was  to  pre- 

(s)  Viik  ante,  366,  367  (a).  (6)  Rex  v.  WoolpU,  ante,  363; 
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1835.        pare  himself  for  tbe  business.    The  term,  that  the  pau- 

JjJ^"^^^^      per  is  to  go  on  trial,  is  equivocal;  but  the  stipulation 

9.  that  he  is  to  draw,  refers  to  a  business  which  is  to  be 

^^^  Great*  °^  ^»"g*^^  ^°  ^^^  ^^^  ^^^^  «nd  '«»™l  on  the  Other.  I  should 
WrsHFOBD.  have  been  sorry  if  the  facts  had  been  contradictory  to 
the  conclusion  which  has  been  drawn  by  the  sessions; 
because  they  appear  to  have  acted  on  Rex  v.  Crediton, 
in  which  this  Court  had  the  fortitude,  if  I  may  so  ex- 
press myself,  to  overrule  Rex  v.  Little  Bolton  (a\  and 
many  other  preceding  cases,  which  had  produced  infinite 
mischief  at  the  sessions.  Whether  the  parties  intended 
a  contract  of  hiring  and  service  or  of  apprenticeship,  is  a 
plain  and  intelligible  test  for  determining  the  nature  of 
the  contract,  and  1  hope  to  see  the  sessions  act  upon  it. 
Unless  tbe  sessions  are  clearly  wrong  in  the  conclusion 
which  they  draw  from  the  facts,  we  ought  not  to  dis- 
turb it. 

Coleridge,  J. — 1  should  have  been  satisfied  with 
merely  stating  my  concurrence  in  opinion  with  the  rest 
of  the  Court,  had  not  so  much  of  the  argument  turned 
on  the  jurisdiction  of  this  Court,  and  the  difference  of 
opinion  which  was  supposed  to  exist  on  the  bench. 
There  is  no  difference  of  opinion  in  principle.  It  is  the 
jurisdiction  of  the  sessions  to  determine  matters  of  fact 
This  Court  will  reverse  the  finding  of  the  sessions  either 
when  they  come  to  a  conclusion  without  any  evidence, 
or  when  the  evidence  is  contradictory  to  the  finding. 

Have,  then,  the  sessions  come  to  a  conclusion? 
They  have.  They  have  found  that  this  is  an  imperfect 
contract  of  apprenticeship.  Is  that  finding  necessarili/ 
wrong  ?  In  my  opinion  the  sessions  have  come  to  a 
right  conclusion.  What  is  an  imperfect  contract  of  ap- 
prenticeship ?     An  imperfect  contract  is  that  which  bis 

(a)  Cnld.  367. 
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the  same  object  as  a  perfect  contract,  but  by  which  the 
object  has  not  been  fully  effected.     The  object  of  par-     xJ^e^^o 
ties  to  an  apprenticeship  is,  that  the  master  should  teach  v. 

and  that  the  apprentice  should  learn;  and  it  seems  to        Great 
me  that  this  was  the  object  of  the  parties  in  this  case.     Wishford. 
The  parties  say,  we  will  try  for  two  years  if  the  master 
can  teach  and  the  boy  can  learn  the  trade ;  if  they  can, 
then  we  will  perfect  the  contract.     That  is  an  imperfect 
contract  of  apprenticeship.     It  has  been  said  that  no 
contract  has   been   held   a  contract  of  apprenticeship, 
unless   the    parties  expressly   undertook   to  teach  and 
karn.     I  do  not  see  the  precise  words  in  this  case,  and 
I  cannot  accede  to  the  proposition  that  those  precise 
words  are  necessary.     It  is  sufficient  if,  from  all  the  cir- 
cumstances of  the  contract,  it  can  be  inferred  that  that 
was  the  object  of  the  parties. 

Order  of  Sessions  confirmed. 


The  King  v.  The  Inhabitants  of  Oldbury. 

Upon  appeal,  an  order,  whereby  Rebecca  Thompson  By  an  order, 

was  removed  from  West  Bromwich,  Staffordshire,  to  the  unappealed 

'  ^  against,  a  pau* 

township  of  Oldbury,  Salop,  was  confirmed,  subject  to  per  is  removed 

4i_     r  II       •  .  irom  A.  to  the 

the  followmg  case :  parish  of  B., 

The  parish  of  Hales-Owen  consists  of  the  borough  in  the  county 

of  Hales*Owen,  the  township  of  Oldbury,  and  ten  other  that  time  con- 
sists of  two 
townships,  C.  and  D.  (jointly  maintaining  their  own  poor,)  in  the  county  of  S., 
and  one  township,  £.  (separately  maintaining  its  own  poor,)  in  the  county  of  W. 

This  order  is  conclusive  upon  that  part  of  B.  which  lies  in  the  county  of  S., 
iembie. 

After  the  removal,  C.  and  D.,  being  required  by  mandamus,  elect  separate  over- 
seers and  maintain  their  poor  separately ;  the  same  pauper  is  aftenvanis  removed 
from  A.  to  the  township  of  C.    C.  is  not  estopped  by  the  former  removal. 
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18S5.        ditisions  situate   in   Shropshire,  and   three  townships 

y^^^^C^      (Lutlej,  Cradley,  and  Worley,)  situate  in  Worcestershire. 

V.  The    three   Worcestershire    townships   have   alwaji 

^"oL^^Buar  ^  «"PP^'^  ^^^^^  poo"^  «P*«^  from  each  other,  and  from 

the  rest  of  the  parish. 

The  township  of  Oldbury^  the  borough  of  Hales- 
Owen,  and  the  ten  divisions  above  meotioiied,  which  lie 
in  Shropshire,  and  which  form  the  remaining  part  of  the 
parish^  until  the  separation  of  the  township  of  Oklbiiry 
from  them^  as  hereafter  mentioned,  always  supported 
their  poor  jointly,  and  the  affairs  of  the  Shropshire  part 
of  the  parish  had,  until  that  event  look  place,  been 
administered  by  the  churchwardens  and  four  overseers, 
appointed  respectively  for  four  quarters,  (Oldbury  being 
one^)  into  which  that  part  of  the  parish  was  divided. 

In  1832,  this  Court  made  absolute  a  rule  for  a  maa- 
damus  to  compel  the  appointment  of  overseers  for  the 
township  of  Oldbury,  pursuant  to  the  13  &  14  Car.  % 
c.  12,  s.  21;  since  when  that  township  has  maintained 
its  own  poor  distinct  and  apart  from  the  other  parts  of 
the  parish. 

In  1816,  the  pauper,  together  with  her  father  and  the 
rest  of  his  family,  was  removed  by  an  order  of  justices 
from  Harborne,  Staffordshire,  to  the  parish  of  Hales- 
Owen,  in  the  county  of  Salop.  Against  this  order  do 
appeal  was  made,  and  no  subsequent  settlement  has 
been  gained  by  the  pauper. 

The  pauper  having  become  chargeable  in  West  Brom- 
wich,  (where  she  resided,)  was  removed  to  the  township 
of  Oldbury ^  by  an  order  of  (ith  January^  1834. 

Against  this  order  an  appeal  was  entered,  and  came 
on  for  trial  at  the  last  Easter  sessions  for  Staffordshire; 
when  the  respondents  put  in  the  order  of  removal  made 
in  1816,  and  unappealed  against.  The  appellants  then 
proposed  to  prove  that  the  pauper  had  never  gained  any 
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Mttlement  in  Oldbury,  but  the  respondents  contended         1835. 
that  the  last-mentioned  order  being  unappealed  against,      ^'^^^^^ 
was  conclusive  upon  the  parish  of  Hales-Owen,  and  ^, 

efery  part  thereof,  and  that  as  Oldburj  at  that  time  ^^'JjJ^^u  ^  ^ 
formed  part  of  the  parish  of  H ales-Owen,  it  wiis  noir 
atopped  from  contesting  the  question  of  the  pauper's 
lettlemeot  not  being  in  that  township.  And  the  Court 
•f  Quarter  Sessions  being  of  this  opinion,  declined^  to 
hear  the  eridence  of  the  appellants,  and  confirmed  the 
oidei*. 

The  question  for  the  opinion  of  this  Court  is,  whether, 
«nder  the  circumstances  above  stated,  Oldbury  was  pre- 
daded  from  contesting  the  question  of  the  pauper's  set- 
tlement, in  an  appeal  against  the  present  order, 

Uvedale  Corbett,  in  support  of  the  order  of  sessions. 
It  is  clearly  settled  that  an  order  of  removal,  unap- 
pealed against,  is  conclusive  against  that  parish  to  which 
the  pauper  is  removed  by  it.  And  Rex  v.  Kirkby  Ste^ 
fken  (a),  and  Spitalfield*  v.  BronUejf  {b\  shew  that  the 
division  of  a  parish  into  townships,  is  entirely  a  matter 
of  convenience  to  the  different  parts  of  the  parish,  and 
is  a  matter  with  which  the  public  have  no  concern.  If 
a  parish  consists  of  two  or  more  distinct  vills,  and  it 
appears  that  the  parish  cannot  otherwise  conveniently 
eii|oy  the  benefit  of  43  £/»«  c.  2,  this  Court  will  grant 
a  mandamus  to  appoint  separate  overseers  to  the  distitict 
vills  or  townships;  but  how  can  such  a  division  get  rid 
of  a  liability  previously  contracted  ?  In  the  presettt 
case,  the  order  of  1816  could  only  be  addressed  to  the 
pariab  at  large^  and  being  unappealed  against,  was  con- 
dasive  that  the  pauper  was  settled  in  the  parish  gene^ 

(a)  Burr.  Sett.  Cases,  664.  {b)  18  Viner's  Abridg.  463. 


The  parish  may  unite  again,  and  then  the  order  will 
assuredly  be  binding  and  conclusive  on  every  part  < 
parish.     [Lord  Denman,C,J.   If  the  present  ore 
removal  had  been  directed  to  the  parish  of  Hales-C 
possibly  under  it  the  pauper  might  have  been  ren 
to  the  particular  part  of  the  parish  to  which  he 
belonged.     Here,  the  order  of  removal  is  direct 
the  township  of  Oldbury.     If  you  choose  to  act  g 
division  of  the  parish,  by  removing  to  the  newly-se 
township,  are  you  not  bound  to  shew  that  the  t 
ment  is  in  that  particular  division  of  the  parish? 
cording  to  your  argument,  all  paupers  belonging  I 
whole  parish  might  be  removed  to  one  division, 
the  inhabitants  of  that  division   to  be  estopped 
giving  evidence  that  the  pauper  was  not  settled  ir 
division?]     In  Rex  v.  Oakmereia)^  a  district  previ 
extra-parochial  was  by  act  of  parliament  made  a 
ship,  and  it  was  provided  that  from  thenceforth  it  s 
maintain  its  own  poor,  and  have  the  like  powers, 
leges,  and  immunities,  and  be  subject  to  the  same 
lations  as  other  townships  in  the  county;  and  i 
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sage  in  the  judgment  of  Lord  Tenterden,C.  J.  is — ''  This 

is  not  like  the  case  of  a  modern  appointment  of  over-     j.    ^^^^ 

seers,  to  places  that  formerly  had  no-  such  officers^  be-  v* 

II  11  ^  L  t  -Hi-  *•         Inhabitants  of 

cause  all  such  places  must  have  been  vills  from  time     Oldbury. 
immemorial,  and  consequently  under  a  legal  obligation 
to  maintain  their  poor,  and  possessing  a  legal  right  to 
the  appointment  of  officers,  and  by  such  appointment  to 
remove  persons  under  the  same  circumstances  as  o^her 
towDsbips  or  parishes  might  do."     [Lord  Detiman,C.J, 
^That  is  assuming  a  question  about  which  there  is  great 
doubt,  whether  an   immemorial  vill  is  under  a  legal 
obligation  to  maintain  its  own  poor.]     If  the  townships 
take  the  convenience  of  the  division,  they  must  likewise 
take  the  inconvenience.     As  between  the  several  town- 
ships into  which  the  parish  is  divided,  the  order  is  not 
conclusive;  and  any  one  of  the  townships  would,  as  be- 
tween itself  and  another  of  the  townships,  be  at  liberty 
to  shew  that  the  settlement  was  in  any  other  of  the 
townships.     But  as  between  the   particular  township 
and  West  Bromwich  parish,  the  appellants  were  estopr^ 
ped  from  going  into  evidence,  to  shew  that  the  pauper 
was  not  settled  in  their  township.    Jf  the  present  order 
of  removal,  instead  of  being  directed  to  the  township 
of  Oldbury,  bad  been  directed  to  the  parish  of  Hales- 
Owen,  there  would  have  been  good  ground  of  appeal 
gainst  the  forni  of  the  order,  since  the  parish  of  Hales- 
Owen  does  not  now  maintain  its  own   poor.     [Cole- 
ridge,  3.  The  whole  amount  of  the  inconvenience  which 
pu  contend  you  suffer,  is  the  being  deprived  of  the 
benefit  of  an  estoppel.     You  seek  to  have  the  benefit 
of  an  act  which  never  has  been  adjudicated  on, — of  a 
removal,  the  propriety  of  which  has  never  been  discus- 
sed.]    Upon  the  former  order  of  removal,  it  was  adjudi- 
cated by  the  removing  justices,  that  the  settlement  was 
in  the  parish  of  Hales-Owen,  and  it  is  only  sought  to 
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1885.        make   the    order  of  removal  conclusive  of  that  faet, 
2r^J^^      against  the  inhabitants  of  the  parish. 

V, 

^"oId^ry.''^      fTAfl/e/iy,  contriL    The  general  rule  is  not  disputed,^ 

that  an  order  unappealed  against  is  conclusive;  but 
there  is  no  instance  in  which  it  has  been  held,  that  is 
order  of  removal  is  conclusive  against  a  township  not 
named  in  it  The  order  of  removal  made  in  1816  «ai 
invalid;  and  never  did  operate  as  an  estoppel.  Tbeit 
are  two  distinct  divisions  in  the  parish  of  Hales-OweiH- 
the  one  in  the  county  of  Salop,  the  other  hi  the  cotraty 
of  Worcester.  The  several  townships  in  that  part  of 
the  parish  which  is  in  the  county  of  Worcester  bsTS 
always  maintained  their  own  poor  apart  from  each  other, 
and  apart  from  that  division  of  the  parish  which  is  ia 
the  county  of  Salop.  The  latter  part  of  the  pariib 
maintained  their  poor  jointly  until  1838.  No  valid 
order  of  removal  could  therefore,  at  any  time,  be  made 
to  the  parish  of  Hales-Owen,  since  there  was  no  such 
^parish  maintaining  its  own  poor.  Suppose  the  order  of 
removal,  made  in  1816,  had  been  delivered  to  the  over 
seers  of  one  of  the  townships  lying  in  the  county  of 
Worcester,  that  division  of  the  parish  which  is  in  the 
county  of  Salop  would  not  have  been  bound  to  take  anj 
notice  of  it,  and,  in  fact,  might  not  have  been  aware  of 
its  existence.  If  this  order  of  removal  is  conclusive  on 
the  township  of  Oldbury,  it  would  be  equally  conclusive 
against  any  other  township  in  the  parish.  Consequentlj 
it  would  be  left  to  the  mere  caprice  of  the  removing 
parish,  to  remove  a  pauper  to  any  particular  township, 
and  the  order  of  removal  would  be  evidence  for  or 
against  a  particular  township,  according  to  whether  the 
service  was  upon  one  set  of  overseers  or  another.  Ac- 
cording to  the  main  argument  on  the  other  side,  tite 
order  of  sessions  would  be  conclusive  even  if  the  removal 
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had  been  from  one  of  the  townships  of  the  parish  to        t^^- 
another.    ICoUridge,  J.  Suppose  the  question  had  been     t^Ik^ 
between  two  third  parishes,  what  would  you  have  said  v. 

was  the  effect  of  the  first  order  unappealed  against  f]     Of^pspar.^ 
The  appellants  might  have  shewn  that  there  was  no 
such  parish,  for  the  purposes  of  settlement^  as  Hales- 
Owen. 

Lord  Dbnman,  C.  J.-^an  you  contend,  Mr.  Cor- 
hiii,  that  an  order  of  remo? al,  addressed  to  the  parish  of 
Hales<Owen,  could  be  supported  f 

CorbeUf  SpUalfields  v.  Bromley ^  and  Rex  v.  Kirkby 
Stephen^  are  authorities  to  shew  that  the  order  was  valid, 
[liord  Denman,  C*  J«  In  Rex  v.  Kirkby  Stephen,  there 
was  merely  a  misdescription,*— a  wrong  description  of  a 
real  place.]  The  order  being  upon  the  parish  of  Halea- 
Owen,  til  the  county  of  Salop,  might  have  been  appealed 
against  by  the  overseers  of  that  part  of  the  parish  which 
b  in  Shropshire,  and  which  had  overseers  distinct  from 
the  townships  in  Worcestershire. 

fVhateley,  The  first  order  of  removal  might  have 
been  served  on  the  overseers  of  one  of  the  townships 
in  the  county  of  Worcester,  and  in  that  case  that  part 
of  the  parish  which  is  in  Shropshire  would  not  have 
been  bound  by  the  order;  Rex  v.  Bishop  Wear- 
mmth{a) ;  the  ca$e  of  the  parish  of  St.  Botolph  without 
Aldgale  (6). 

Lord  Denman,  C.  J. — I  remember  that  when  I  first 
read  the  case,  I  thought  that  the  respondents  were  right 
in  contending  that  the  order  of  removal  was  oonclusive. 

(a)  Ante,  u,  83.  (*)  Raym.  476. 
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18S5.        But  upon  more  consideration,  I  think  that  the  to«ns^ 

l^lT^      of  Oldbury  is  not  estopped.     In   1816,  a  removal  mi 
The  Kino  ,  ,         ,    ,  .  ,       ^  ».   .       ^  .... 

t;.  made  to  the  whole  parish  of  n  ales-Owen,  which  \m 

^"o*  M*"^^  ®^  consisted  of  fifteen  divisions ;    three  in  Worcestershire, 

and  twelve  in  Shropshire.     There  is  a  good  deal  of  dif- 
ficulty introduced  into  the  case,  in  consequence  of  the 
mode  in  which  the  parish  of  Hales-Owen  is  described 
in  the  first  order  of  removal.    The  words  "  in  the  couatj 
of  Salop/'  may  be  considered  as  introduced  in  order  to 
identify  the  parish.     Upon  this  I  entertain  much  doabt 
Supposing,  however,  the  order  to  have  been  propeiijr 
made  to  the  whole  parish,  it  appears  to  me  that  die 
township  of  Oldbury,  which  began  to  maintain  its  own 
poor  some  time  after  the  order  had  been  made,  was  st 
liberty  to  deny  that  it  was  estopped  from  giving  eri- 
deuce  to  shew  that  the  settlement  was  not  gained  is 
that  part  of  the  parish  of  Hales-Owen  which  constitatei 
the  township  of  Oldbury.     Were  it   otherwise,  a  re- 
moving parish  would  be  at  liberty  to  select  any  towa- 
ship  in  the  parish.     There  is  no  estoppel,  unless  tbe 
parties  are  the  same.     The  party  in  the  order  of  1816 
was  the  parish.     The  party  now  is  the  township.   As 
the  parties  removing  the  pau|)er  thought  fit  to  say  that 
the  pauper  was  settled  in  the  township  of  Oldbury,  they 
ought  to  have  proved   that  fact.     Rex  v.   Oakmert  is 
inapplicable,  since  it  relates  to  a  district  newly  made 
parochial — not  to  an  immemorial  vill.     Lord  Tenterden 
says  (a),  *'  This  case  arises   on  the  act  52  Geo,  3,  for 
inclosing  the  forest  of  Delamere,  and  the  questioa  isi 
whether  the   district    newly  created    into  a   township 
under  this  statute,  which  before  was  neither  in  any  pa- 
rish  nor   township,   is   to   be   considered  as  if  it  bad 
formerly  been  a  parish  or  township  with  regard  to  set- 
tlement, or  only  as  becoming  so  from  the  time  of  i^ 

(a)  5  Bam.  &  Aid.  778. 
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creation  under  the  act,  and  as  if  it  had  been  formerly         i8d5. 

Qoinhabited.     And  we  are  of  opinion,  that  the  latter  is       ^^*v-^^ 

the  true  construction  and    effect  of  the    statute.*'      It  ^^ 

would  rather  seem,  therefore,  that  if  that,  instead  of  be-  I»Jjahitant3  of 

Oldbury. 
log  a  new  district,  had  been  an  ancient  division  which 

could  have  maintained  its  own  poor,  when  it  began  to 
have  separate  overseers,  it  would  have  become  a  sepa- 
rate township  as  from  the  earliest  time,  and  would  have 
constituted  such  a  division  as  a  removal  might  have 
been  made  to.  Under  these  circumstances,  it  appears 
to  me  that  we  must  take  it  that  the  township  is  not 
concluded  by  any  order  made  on  the  parish  of  Hales*- 
Owen. 

Pattbson,  J. — I  entertain  very  considerable  doubts 
upon  this  question.  I  thought,  when  the  case  was 
mentioned  last  term,  that  the  township  was  estopped 
altogether,  and  precluded  from  denying  that  the  pauper 
was  settled  in  their  township.  My  doubts  are  not 
deared  up  now;  but  my  lord  and  my  brothers  think 
that  the  township  was  not  estopped,  and  I  do  not  feel 
the  doubts  so  strong  as  to  lead  me  to  say  that  I  entirely 
differ  from  the  rest  of  the  Court.  The  parish  seems  to 
have  been  divided  long  before  the  first  order  of  removal 
was  made,  and  it  ought  to  be  taken  that  the  order  was 
made  on  that  part  of  the  parish  which  lies  in  Shrop- 
shire; and  the  order  being  so  made,  the  pauper  was 
continuously  settled  in  that  division  of  the  parish,  and  in 
the  Oldbury  part  of  the  division,  as  well  as  in  the  other 
parts.  If  it  bad  been  proved  that  the  settlement  had 
been  gained  by  renting  a  tenement,  not  in  Oldbury,  that 
vould  not  shew  that  the  pauper  was  not  settled  in  Old- 
bory  as  to  a  third  parish.  Since  the  making  of  that 
order  Oldbury  has  been  separated  from  the  rest  of  the 
division   of  the  parish,  but   I  cannot  fully  understand 

VOL.  II r.  CO 
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1835.        bow^  by  a  district's  dividing  itself  into  partitionsi  an; 

^^^^"^^       particular  portion  can  get  rid  of  a   liabili^  that  pre- 

V.  '        viouslj  attached  to  the  whole.    At  the  same  time  there 

Inhaliitnnts  of  ^^^  great  inconveniences  in  deciding  the  other  way,  be- 

cause  it  would  follow  that  every  part  would  be  estop- 
ped, as  well  as  Oldbury.     I  confess  I  am  not  fully  tatii-    i 
fied,  but  my  doubts  are  not  so  strong  as  to  make  me    & 
differ  entirely.  I 

* 

m 

Williams, J. — ^There  is  certainly  the  difficulty  pointed  j 
out  by  my  brother  Pattesotit  that  the  parish,  by  their 
own  act,  are  to  get  rid  of  a  liability  previously  fiied 
upon  them  by  the  order  of  removal.  Then,  on  the  other 
hand,  there  is  this  difficulty,  that  if  the  pauper  is  coo- 
clusively  settled   in  the  whole  and   every  part  of  the 

parish,  and  the  parish  were  subsequently  divided  into  ^ 
twenty  parts,  a  third  parish  might  choose  any  one  of  the 

parts  in  which  to  fix  the  settlement  of  the  pauper.    It  j 

therefore  comes  to  this,  whether  the  precise  ground  od  ^ 

which  the  sessions  have  acted  can  be  sustained.    Tbej  I 

have  acted  on  the  ground  that  this  was   an  estoppel,  , 

and  on  that  ground  the  evidence  was  refused.     I  diiok  ^ 

the  township  of  Oldbury  was  not  estopped.     Admittiog  '. 

that  the  township  is  as  distinct  from  the  parish  as  Con-  • 

berland  from  Cornwall,  I  cannot  conceive  how  a  ded-  ' 

sion  that  the  party  was  settled  in  the  whole  parish  is  i 

any  decision  that  he  is  settled  in  the  particular  district.  ' 

Coleridge,  J. — I  am  of  the  same  opinion.  I  do 
not  think  this  is  a  question  of  estoppel.  The  ground 
on  which  an  order  of  removal  unappealed  from  or  con- 
firmed,  is  conclusive,  is  not  that  it  is  an  estoppel,  bst 
that  it  is  an  adjudication  by  a  Court  of  competent  juris- 
diction. The  ground  of  my  decision  is  this:  The  re-  r 
spondents  have  removed  to  Oldbury,  and  are  therefore    r 
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bound  to  prove  a  settlement  in  that  township.    They         1835. 

put  in   the  order  of  removal  to   Hales-Owen.     That 

alone   will   not  do   for  them.      They  must,  therefore, 

make  out  their  case  by  shewing,  by  parol  evidence,  that  In*^*^^''*"^^  of 

at  the  time  when  the  order  was  made  Hales-Owen  and 

Oldbury   were    identical.      The    sessions   prematurely 

stopped  the  inquiry.     At  the  same  time,  I  am  aware 

the  Court  may  have  great  difficulty  in  dealing  with  the 

case  when  it  comes  before  them  again.     On  the  present 

statement  I  think  the  sessions  have  done  wrong. 

Order  quashed ;  the  case  to  be  re-heard. 


Doe  J.  HiGGs  and  others.  Churchwardens  and  Overseers 
of  St.  Mary,  Reading,  v.  Terry  and  others. 

JUECTMENT  on  a  demise  of  certain  messuages  in  By  39  q^q  3 
St  Mary,  Reading,  on  1st  May,  1834.  At  the  trial,  c.  12,  s.  17,  all 
before  Alderson,  B.,  at  the  Berks  summer  assizes,  1834,  fs vested inilic 
t  verdict  was  found  for  the  plaintiff,  subject  to  the  fol-  churchwar- 

,  *^  '         »>  dens  and  over- 

lowillg  case  : —  seers  for  the 

The  lessors  of  the  plaintiff  were  the  churchwardens  ^*°^^^en^e  ^^ 
and  overseers  at  the  time  of  the  demise  and  the  bringing  payment  of 
of  the  action.     A  rent  of  lA  10s.  per  annum  had  been  churchwar- 
paid  by  the  predecessors  to  the  defendants  in  the  tenancy  ^^ns  in  respect 
to  the  different  successive  churchwardens  of  the  said  the  parish,  and 
parish,  for  many  years  prior  to  the  passing  of  59  Geo.  3,  ^^^  *^^®® 
c.  12;  and  since  that  act  came  into  operation,  the  rent  made  by  the 
hid  continued  to  be  paid  in  like  manner  by  the  prede-  ^^^^  -^^^^^^  ^^ 

cessoTB  of  the  defendants,  and  by  the  defendants  down  which  the  pro- 

Derty  is  dc— 

to  the  time  of  the  expiration  of  1834.  A  notice  to  quit  scribed  as  par- 
cel of  the 

iiods  of  the  parish  church,  is  prim^  facie  evidence  that  the  premises  were  parish 

Property. 

C  C  2 
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1835.  the  premises  in  questioo,  dated  20th  March,  1833,  bj 
the  then  churchwardens  and  overseers  of  the  parish,  was, 
on  23rd  March,  1833,  doly  served  on  the  defeudants. 
This  notice  required  the  defendants  to  deliver  up  the 
Tebbt.  premises  which  thej  then  held  of  the  churchwardens  and 
overseers  of  the  poor  of  the  parish  of  St.  Mary,  Read- 
ing, to  the  churchwardens  and  overseers  of  the  poor  of 
that  parish,  on  Michaelmas-day  then  next,  or  at  the  expi* 
ration  of  the  current  year  of  their  tenancy. 

The  defendants  gave  the  following  evidence : — 
23rd  April,  1753.  By  lease  between  Thos.  Knapp  and 
John  Knott,  wardenz  of  the  said  parish  of  &c.  of  the  one 
part,  and  William  Earles  of  the  other  part;  by  which 
Knapp  and  Knotty  in  consideration  of  the  surrender  of  a 
former  lease,  and  also  of  a  fine  of  20/.,  demised  the  pre- 
mises in  question  to  Earles  for  fifty-one  years,  from  Lady- 
day  17^3,  at  the  yearly  rent  of  30s. 

Deduction  of  title  to  the  lease,  from  Earles  to  Marj 
Searle. 

29th  April,  1802.  By  lease,  between  John  Moore  and 
Nathaniel  Clissoid,  churchwardens  of  the  parish  church 
of  St.  Mary,  in  Reading  aforesaid,  of  the  one  part,  and 
Mart/  Searle  of  the  other  part,  the  premises  in  question, 
therein  described  to  be  parcel  of  the  lands  and  tenements 
belonging  to  the  parish  church  of  St.  Mary  in  Reading, 
were,  in  consideration  of  the  surrender  of  the  lease  of 
1753,  and  of  a  fine  of  70/.,  demised  to  Mary  Searle, 
her  executors,  8cc.  from  the  feast  of  the  Annunciation 
then  last,  for  fifty-one  years,  paying  yearly  unto  the  said 
churchwardens  and  their  successors  the  rent  of  30f. 

It  was  admitted  on  the  part  of  the  plaintiff,  that  the  de- 
fendants were  the  legal  representatives  of  Mary  Searle. 
It  was  contended  on  the  part  of  the  plaintiff,  that  the 
last-mentioned  lease  was  void, — that  the  estate  and  in- 
.  terest  in  the  premises  had  vested  in  the  churchwardens 
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and  overseers,  by  the  operation  of  59  Geo.  3,  c.  12, — 
and  that  the  defendants'  only  interest  therein  had  been  a 
tenancy  from  year  to  year,  Which  the  notice  to  quit  had 
determined. 

Ta/Jourd,  Seijeant,  for  the  plaintiff.     The   church- 
wardens had  no  authority  to  grant  leases  of  the  property 
in  question.     Consequently  the  leases  were  void :  Phil' 
Kps  V.  Pearce(a).     The  only  question  is,  therefore,  whe- 
ther the  property  was  vested  in  the  lessors  of  the  plaintiff 
as  churchwardens  and  overseers  for  the  time  being,  by 
59  Geo.  3,  c.  IS.     This  point  was  expressly  decided  iu 
Doe  d.  Jackson  v.  Hiley  (b) ;  in  which  Lord  lenierden, 
C.  J.,  in  delivering  the  judgment  of  the  Court,  thus  ex- 
presses himself: — ''  Upon  the  second  point,  whether  the 
statute  59  Geo.  3,  c.  12,  s.  i7>  extends  to  tenements,  the 
profits  of  which  are  applicable  to  the  purpose  for  which 
a  church-rate  is  levied,  or  is  confined  to  those  which  are 
applicable  merely  to  the  relief  of  the  poor,  it  is  un- 
doubtedly true  that  the  pritnarif  object  of  the  statute  (as 
appears  from  the  title,  preamble,  and  the  early  sections,) 
was  the  better  and  more  effective  execution  and  amend- 
ment of  the  laws  for  the  relief  of  the  poor.     The  17th 
section  goes  much  further.    It  enacts,  *^  that  all  build- 
ings, lands,  and  hereditaments  which  shall  be  purchased, 
hired,  or  taken  on  lease  by  the  churchwardens  and  over- 
seers of  the  poor  of  any  parish,  by  the  authority  and  for 
any  of  the  purposes  of  that  act,  shall  be  conveyed,  de- 
mised, and  assured  to  the  churchwardens  and  overseers 
of  the  poor  of  every  such  parish  respectively,  and  their 
successors,  in  trust  for  the  parish;   and  such  church- 
wardens and  overseers  of  the  poor,  and  their  successors, 
shall  and  may,  and  they  are  hereby  empowered  to  accept, 

(a)   SDowl.  &Ry1.  43;   5  Barn.  &  Cre&sw.  433. 
(6)   lOBarn.  &Cressw.  885. 
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1835.  take,  and  hold,  in  the  nature  of  a  body  corporate,  for  and 
on  behalf  of  the  parish,  all  such  buildings,  lands,  and 
hereditaments,  and  also  all  other  buildings,  lands,  and 
hereditaments,  belonging  to  such  parish."  The  latter 
words  arc  most  general,  and  comprehend  all  buildings, 
lands,  and  hereditaments,  belonging  to  the  parish ;  and 
although  the  poor  may  be  the  primary  object  of  the  sta- 
tute, we  think  the  safest  course  for  us  to  adopt,  in  con- 
struing this  section  of  the  act,  will  be  to  give  full  effect 
to  that  generality  of  expression,  there  being  nothing  to 
shew  that  lauds  or  buildings  which  are  applied  in  aid  of 
the  church-rate,  do  not  require  the  aid  of  this  provision 
as  well  as  those  which  are  applied  to  the  relief  of  the 
poor.  The  property  being  vested  in  the  lessors  of  the 
plaintiff,  and  the  lease  being  void,  the  only  relation  in 
which  the  defendants  could  stand  with  respect  to  the 
lessors  of  the  plaintiff  was,  that  of  tenants  from  year  to 
year. 

It  has  been  suggested,  that  the  subsequent  receipt  of 
rent  by  the  successive  churchwardens  operated  as  a  conr 
Jirmation  of  the  lease ;  but  no  receipt  of  rent  will  set  up 
a  lease  which  is  void.  Thus,  in  Doe  d.  Simpson  v.  Bui' 
cher{a\  it  was  held  that  a  lease  void  against  a  remainder- 
man cannot  be  set  up  by  his  acceptance  of  rent,  and 
suffering  the  tenant  to  make  improvements  after  his 
interest  has  vested  in  possession.  Jetikins  d.  Y(Ue  v. 
Church  {b),  is  to  the  same  effect. 

Ludloiv,  Serjt.  (with  whom  was  Talbot,)  for  the  de- 
fendants. The  lessors  of  the  plaintiff  did  not,  by  the 
evidence  given,  entitle  themselves  to  the  possession  of 
this  property,  upon  which  the  lessees,  the  defendants, 
have  expended  a  very  considerable  sum  of  money,  and  it 
would  be  extremely  unjust  to  deprive  them  of  this  pro- 

(a)  1  Dougl.  50.  (6)  Cowp.  48S. 
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My,     In  1753  a  lease  is  made  by  two  individuRls,  who        1835. 
"e  described  as  wardem  of  the  parish  of  St.  Mary,  in 
laading.    It  is  to  be  presumed,  at  this  distance  of  time, 
lat  the  grantors  in  that  lease,  either  in  their  own  right 
r  as  trustees,  had  power  to  make  that  lease;  for  in       Terry. 
801,  in  consideration  of  the  surrender  of  the  lease  of 
753,  another  term  is  granted,  which  is  vested  in  the 
Isfendants.    A  valid  surrender  requires  a  sufficient  estate 
0  the  surrenderee  to  accept  a  surrender.     It  is  therefore 
to  be  presumed,  from  the  fact  of  a  surrender  having 
UkeQ  place,  that  the  term  was  granted  by  the  lease  in 
1753,  and  that  consequently  the  grantors  had  an  estate 
in  fee,  out  of  which  the  term  was  carved.     In  1801  a 
oew  term  is  granted,  and  the  statute  transferred  to  the 
iiicceeding  churchwardens,  the  reversion  subject  to  the 
term.   The  reversion  may  each  year  have  been  conveyed 
bj  the  preceding  churchwardens  and  overseers  to  the 
succeeding  officers;   and  at  this  distance  of  time  this 
should  be  presumed  to  have  been  done,  rather  than  that 
it  should  be  held  that  the  lease  was  invalid.     Philips  v. 
Pearce  is  distinguishable.    There,  the  lease  was  granted 
after  the  passing  of  the  act.     In  the  present  case,  the 
first  lease  is  long  anterior  to  tiie  statute.     Assuming, 
however,  that  the  grantors  in  the  lease  of  1802  had  no 
ioteresl  in  the  property,  then  that  lease  is  good  by  way 
of  estoppel;  and  by  the  receipt  of  rent  under  it,  the 
lessors  of  the  plaintiff  are  precluded  from  disputing  its 
Yalidity.     But  it  is  said  that  the  statute  of  59  Q^o.  3 
Tested  this  property  in  the  churchwardens  and  overseers. 
The  effect  of  the  statute  was  to  vest  the  reversion  ex- 
jiectaot  on  the  determination  of  the  lease  in  the  church- 
wardens and  overseers  for  the  time  being,  and  nothing 
more.     It  is  questionable  whether,  under  the  circum- 
stances of  this  case,  the  statute  transferred  any  property 
in  these  premises  to  the  lessors  of  the  plaintiff.     The 
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1835.  land  is  described  as  belonging  to  the  parish  church  of 
Reading.  Doe  d.  Jackson  v.  Hiley  decides  that  where 
the  profits  of  the  laud  are  applicable  to  those  purposes 
for  which  church-rates  are  levied,  it  is  vested  by  the 
statute  in  the  churchwardens  and  overseers;  but  there 
is  a  great  difference  between  land  belonging  to  the  parish' 
church,  and  land,  the  profits  of  which  may  be  applied  to 
the  same  purposes  as  churchrrates.  Doe  d.  Jackson  v. 
Hiley  is  therefore  distinguishable  from  the  present  case. 

Talfourd,  Serjt.,  in  reply.  The  two  cases  cited  fully 
make  out  that  the  property  passed  to  the  lessors  of  the 
plaintiff.  [Pattesoti,  J.  I  do  not  see  how  it  appears 
that  this  property  belonged  to  the  parish.]  The  pay- 
ment of  rent  to  the  churchwardens,  after  the  passing  of 
tiie  statute,  is  an  admission  that  this  is  parish  property* 
The  churchwardens  are  bound  to  apply  the  rents  to  the 
use  of  the  parish ;  and  the  Court  will  presume  that  the 
churchwardens  have  acted  rightly,  and  that  the  rents 
were  so  applied. 

Patteson,  J. — The  difficulty  that  I  have  had,  has 
been  to  see  how  it  appears  that  this  is  parish  property. 
That  is  not  very  satisfactorily  made  out.  I  should  have 
expected  that  something  of  the  history  of  the  former 
ownership  of  the  property  would  have  been  detailed. 
In  Doe  V.  Hiley  all  the  facts  relative  to  the  property 
appeared.  It  was  held  under  the  trusts  of  a  will;  and 
a  lease  for  forty  years  had  been  granted,  subject  to  the 
same  trusts.  Then  came  the  statute.  There  were  seve* 
ral  demises,  of  which  one  was  by  the  heir  at  law  of  the 
surviving  trustee;  and  Lord  TefUerden  said,  that  the 
verdict  ught  to  be  entered  on  that  count  in  the  declara* 
tion  in  which  the  demise  was  laid  to  have  been  by  the 
churchwardens  and  overseers  of  the  poor  of  the  parish* 
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That  18  a  strong  case  to  shew  that  parish  property,  by  1835. 
the  operation  of  the  statute,  is  transferred  to  the  church- 
wardens and  overseers.  Here/  it  does  not  appear  in 
SR&om  the  legal  estate  was  vested.  If  it  was  parish  pro- 
perty, the  fee-simple  became  vested  in  the  parish  officers 
by  the  operation  of  the  statute.  They  received  rent 
from  the  defendants,  who  must  be  taken  to  know  the 
law,  and  that  by  doing  so  they  became  their  tenants. 

The  only  remaining  question  is,  whether  the  defend- 
aots  became  tenants  to  the  parish  officersyrom  year  to 
year,  or  held  under  the  lease.  The  parties  to  the  lease 
in  1753  are  described  as  the  wardens  of  the  parish,  and 
it  must  be  taken  to  be  a  demise  by  the  churchwardens. 
I1ie  lease  in  1802  is  also  made  by  the  churchwardens 
and  overseers.  It  passed  therefore  no  legal  interest. 
Nor  do  I  see  how  it  could  operate  by  way  of  estoppel 
against  the  present  lessors  of  the  plaintiff,  since  they  do 
not  claim  through  the  persons  who  were  grantors  in  that 
lease.  The  act  could  not  operate  to  convey  the  rever- 
sion from  the  grantors  in  that  lease  to  the  lessors  of  the 
plaintiff,  since  the  former  had  no  reversion  (f/).  The 
defendants,  therefore,  were  tenants ;  and  there  being  no 
privity  between  the  grantors  and  the  lessors  of  the  plain- 
tiff, and  the  defendants  having  had  due  notice  to  quit, 
tbe  plaintiff  is  entitled  to  a  verdict. 

Williams,  J. — There  is  no  pretence  for  saying  that 
tbe  churchwardens  for  the  time  being  had,  as  such,  any 
anthority  to  grant  the  lease  in  1733,  or  that  in  1802. 
In  each  lease  the  property  is  described  as  belonging  to 
the  parish  church.  It  seems  to  me  therefore  that  this 
mast  be  considered  as  belonging  to  the  parish;  and  con- 
sequently, by  the  59  Geo.  3,  it  was  vested  in  the  church- 

(a)  Vide  5  Nev.  8t  Mann.  518>  (a). 
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wardens  and  overseers  for  the  time  being.  It  is  clear 
that  the  lessors  of  the  plaintiff  are  not  estopped  by  the 
lease  of  1802,  because  they  are  strangers  to  that  lease. 
The  defendants  therefore  were  tenants  to  the  lessors  of 
the  plaintiff,  and  they  are  entitled  to  recover  in  the  name 
of  their  nominal  lessee. 


Coleridge,  J. — I  do  not  think  that  on  this  or  on  anjf 
other  occasion  we  are  to  enter  into  the  consideration  of 
any  hardship  to  result  from  the  decision  of  the  particukr 
case.  Here,  the  only  question  is,  whether  a  primft  fade 
case  was  made  for  the  plaintiff.  If  it  was,  no  doubt  the 
plaintiff  was  entitled  to  a  verdict.  That  prim&  facie  case 
was  made  out,  if  this  was  parish  property,  and  not  other- 
wise. Is  this  shewn  to  be  parish  property  i  Evidence 
was  given  of  the  payment  of  rent  to  the  churchwardens 
and  overseers.  In  one  of  the  leases  this  is  described  as 
*^  parcel  of  the  lands  and  tenements  of  the  parish  church/* 
These  words  must  be  taken  in  a  papular  sense.  Tbea, 
the  rent  is  reserved  to  the  churchwardens  and  overseers 
for  the  time  being. 

The  evidence  produced  on  the  part  of  the  defendants 
rather  helps  out  what  was  before  a  weak  case ;  and  it 
appears  to  me  that  upon  the  whole  of  the  evidence  this 
is  shewn  to  be  parish  property.  The  case  is  conse- 
quently resolved  into  the  ordinary  case  of  landlord  and 
tenant. 

Judgment  for  the  plaintiff. 
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1835. 

Roberts  v.  Williams  aod  another  (a). 

IHIS  was  an  action  against  two  justices  of  the  county  A  notice  of 
of  Denbigh,  for  imprisoning  the  defendant  in  the  House  ^jce^'^m^r 
of  Correction  without  reasonable  or  probable  cause,  the  24  Geo.  2, 

.        c.  44  8.  1  is 

At  the  trial  before  JBolland,  B.,  at  the  Chester  spring  sufficient/ 
assizes,  the  notice  of  action  to  the  defendants^  required  which  w  in- 

...  dorsed  with 

by  the  24  Geo.  2,  c.  44,  s.  1,  being  put  m,  it  appeared  to  the  name  and 

be  signed  as  follows:—"  Edward  Jones,  Record  Street,  ^J^J^^^'' 

Ruthin,  Denbighshire,  attorney  for  the  said  Robert  Ro-  attorney,  aU 

hertt!*     It  was  proved  that  Mr.  Jones  resided  at  a  place  ^^^{|^  resid^t 

called  Brynhyfrid,  about  a  quarter  of  a  mile  out  of  the  elsewhere. 

town,  but  within  the  borough  of  Ruthin;  but  that  his 

office  of  business  was  in  Record  Street,  in  that  town, 

and  was  known  by  the  defendants.     The  defendant's 

counsel  contended  that  this  was  not  a  sufficient  notice 

within  the  statute,  which  required  the  name  and  place 

of  abode  of  the  attorney  to  be  subjoined.     The  learned 

judge  reserved  the  point,  and  the  plaintiff  had  a  verdict 

for  15/.     John  Jervis  having  accordingly  obtained  a  rule 

usi  to  enter  a  nonsuit  (6) — 

A.  F.  Richards  and  Dunn,  in  Trinity  term,  shewed 
cause. — ^The  notice  was  sufficient.  The  only  object  of 
the  statute  was  to  enable  the  justices  to  find  out  the 
ittomey,  in  order  to  tender  amends.  That  object  is  best 
attained  by  holding  the  words  *'  place  of  abode,''  to  be 
satisfied  by  the  place  of  business  of  the  attorney,  where 

(tt)  This  case  is  taken,  by  per-  the  record ;  but  the  Court  said 

^bsioo,  from  Messrs.  Cromptony  the  plaintiff  might  have  changed 

Mtewon  and  Rotcof^n  Reports  of  his  attorney  after  (he  notice  was 

^dses  in  the  Exchequer.  served,  and  before  the  dcclara*- 

(6)  He  objected  also  that  J5.  tion  was  delivered. 
^nmts  was  not  the  attorney  on 


Roberts 
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he  is  most  readily  to  be  found.     Suppose  an  at 
lived  at  Hampstead^  having  an  office  in  London 
V,  the  notice  be  dated  from  Hanipstead  rather  that 

J ^*''^u  *  don  ?  Or  suppose  five  or  six  in  a  firm,  resident  ii 
rent  places;  are  all  their  sleeping  places  to  be  g 
the  notice  ?  [Parkef  B.  That  would  be  in  ease 
defendant,  since  it  would  give  him  the  means  of  t 
ing  amends  to  any  of  them.]  The  object  of  the  p 
is  generally  rather  to  avoid  a  tender;  that  purpose 
be  much  aided  by  a  notice  framed  as  is  contended 
the  other  side.  In  Osborn  v.  Gough  (a),  a  notice, 
"  W.  S.,  of  Birmingham/'  was  held  sufficient;  if, 
fore,  this  notice  had  been  merely  '^  of  Ruthin,"  it 
clearly  have  been  sufficient;  then  the  words  j 
Street  may  be  rejected  as  surplusage.  In  Ja 
Swifi  (b),  it  was  held  that  the  notice  might  be  gi 
the  name  of  the  firm.  [Parke,  B.  The  questioi 
was,  whether  it  did  not  satisfy  the  word  name,  the 
not  being  christian  and  sumameJ]  Similarly,  the 
of  abode  of  an  attorney  means  his  place  of  busines 
act  lias  reference  to  him  only  in  his  character  of 
ney;  his  place  of  abode,  therefore,  is  where  he; 
during  the  day  for  the  purpose  of  doing  business  as 
The  notice  need  not  be  such  as  to  preclude  the  ne< 
of  all  inquiry.  Taylor  v.  Fenw%ck{c)  is  different; 
the  description,  "  at  Durham,"  was  manifestly  i 
cicnt,  since  the  party  might  be  merely  passing  tji 
the  town  on  a  journey.  The  Uniformity  of  Procej 
has  the  same  words;  must  all  writs,  therefore,  bene 
be  indorsed  with  the  place  where  the  attorney  si 
In  that  act,  too,  a  distinction  is  expressly  taken  be 
the  place  of  abode  of  the  attorney,  and  the  reside 

(o)  3  Bos.  &  P.  551.  R.  625. 

(6)  4  B.  &  C.  681 ;  6  D.  &         (c)  3  Bos.  &  P.  353,  n. 


nnd  another. 
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riy,  which  disliaction  has  been  acted  upon  in  seve-         i8S5. 

Roberts 

V. 

^ervis,  contri.  The  words  of  the  statute  being  Williams 
and  unequivocal^  the  best  course  is  to  follow  them 
It  deviation.  In  Taylor  v.  Fenwick,  Lord  MonS" 
aySy  ''  In  favour  of  justices,  the  legislature  has 
at  fit  to  prescribe  a  precise  form;  whether  right  or 
:  does  not  matter;  in  words  he  must  tell  you  his 
of  abode."  Observations  to  the  same  effect  fell 
the  Court  in  Oibom  v.  Gough.  Hill  v.  Hum- 
I  (A)  is  strongly  in  point  for  the  defendants.  That 
decision  on  the  2  Geo.  2,  c.  23,  s.  23,  requiring  the 
ry  of  an  attorney's  bill  at  the  defendant's  place  of 
i;  and  Lord  Kenyon  ruled,  that  leaving  it  at  his 
ing-house  was  not  enough ;  although,  the  defend- 
eing  a  merchant,  it  might  be  urged  that  he  was 
likely  to  pay  the  bill  there  than  at  his  dwelling- 

Cur,  adv.  vult, 

le  judgment  of  the  Court  was  now  delivered  by 
Abinger,  C.  B. — The  Court  have  taken  some 
to  consider  the  objection  taken  in  this  case,  which 
3  of  considerable  importance  in  practice.  We  find 
;press  decision  upon  the  point;  and  we  were  struck 
the  reason  of  the  thing,  and  the  great  inconvenience 
1  would  lesult  in  practice  from  holding  the  con- 
lion  of  the  act  to  be  as  is  contended  for  by  the 
idants.  Under  the  Uniformity  of  Process  Act, 
e  the  same  expression  is  used,  it  appears  that  the 
ice  has  uniformly  been  to  state  the  place  of  busi- 

See  Engleheart  v  Eyre,  3      3  D.  P.  C.  4^9;  Yardiey  v.  Jones, 

P.  C.  145 ;  King  v.  Monk-      4  D.  P.  C.  45. 

ib.  281 ;  Pkkman  ▼.  ColUi,         (6)  9  Bos.  &  P.  343. 
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18S5.        ness^  and  that  that  practice  is  supported  by  several  deci- 
„  sions.    We  think,  therefore,  that  reason  and  convenieace 

ROBIRTS 

9.  compel   us  to  hold,  that  the  place  where  an  attornej 

and'uiother  •'^'^^^  ^^^  ^^^  purposes  of  his  business,  is  a  correct  de- 
scription to  satisfy  this  act  of  parliament^  and  that  tUs 
notice  was  therefore  sufficient.  We  are  disposed  to 
think,  however,  that  either  place  will  do;  that  the  Kt 
will  be  sufficiently  complied  with,  whether  the  attornej 
state  the  place  of  his  actual  residence,  or  his  place  of 
business.  One  case  was  suggested  at  the  bar^  of  seveni 
persons  in  partnership,  carrying  on  their  business  at  some 
one  specified  place,  but  all  residing  in  different  places; 
very  great  inconvenience  would  ensue,  if  it  were  neces- 
sary that  the  notice  must  specify  all  those  places  of  resi- 
dence, and  the  defendant  were  thus  obliged  to  go  to 
several  different  places  to  tender  amends.  After  sobr 
doubt,  therefore,  we  have  come  to  the  conclusion,  tbtt 
the  place  of  business  is  a  sufficient  place  of  the  attorney's 
abode,  within  the  meaning  of  the  act.  The  rule  for 
entering  a  nonsuit  will  therefore  be  discharged. 

Rule  discharged. 


CENTRAL  CRIMINAL  COURT. 


Rex  t7.  Hastings  and  Graves(«v). 

A  jury  may,  if  THE  prisoners  were  indicted  for  stealing  a  quantity  of 
act  upon  the     lead  and  copper,  the  property  of  the  commissioners  oi 

evideuceof  an  Greenwich  Hospital, 
accomplice,  '^ 

without  any 

confirmation  ,      ^. .  ,..,.. 

of  his  state-  w    Thn    and   tiie  followmg      Ptfyne's    Reports    of  Cases  at 

mcnt.  cases  are  taken,  by  permission,      Nisi  Prios,  ficc. 

from    Messrs.   Carringion    and 
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Clarkton,  in  stating  the  case  for  the  prosecution,  ob-        18S5. 

senred,  that  he  should  be  under  the  necessity  of  calling     J^i^v^^ 
.  .  .  The  Kino 

an  accomplice  of  the  pnsoners  as  a  witness  against  v. 

them ;  and  admitted  that  he  should  not,  according  to  ^^"'wos  and 

the  depositions,  be  able  to  confirm  his  testimony  as  to 

the  particular  prisoners  charged;  yet  he  could  confirm 

him  as  to  the  general  circumstances  of  the  case,  and  as 

to  the  mode  in  which  the  robbery  had  been  committed. 

Lord  DsNMAN,  C.  J.,  said — I  consider,  and  I  believe 
my  learned  brothers  agree  with  me,  that  it  is  altogether 
fSor  the  jury,  and  they  may,  if  they  please,  act  upon  the 
eridence  of  the  accomplice  without  any  confirmation  of 
his  statement.  But  one  would  not,  of  course,  be  in- 
clined to  give  any  great  degree  of  credit  to  a  person  so 
situated. 

The  accomplice  was  eiamined  and  several  other  wit- 
nesses ;  but  the  other  witnesses  rather  contradicted  than 
confirmed  him  in  any  thing,  and  the  prisoners  were  both 

Acquitted. 


Rex  d.  Daniel  0*Donnell. 

The  prisoner  was  indicted  for  stealing  fifty-four  silver  A  cooitable 
spoons,  and  various  other  articles,  the  goods  of  M,  A.  h<Mds«^ori^ 
Moore,  his  mistress,  in  her  dwelling-house.  soner,  has  no 

The  prisoner  was  not  defended  by  counsel,  and  he  ^1*^-  ^^^^^  * 
complained  that  he  was  prevented  from  employing  any  him  any  mo- 
by  the  act  of  the  officer  who  searched  him,  in  taking  has  about  him, 

away  all  the  money  that  he  had  about  him.  unless  it  is  in 

'  ''  some  way  con- 

nected with 
the  oflfence 

with  which  he  b  charged,  as  he  thereby  deprives  him  of  the  means  of  making  his 

defence. 
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1835.  Patteson,  J.,  in  the  course  of  bis  summing  up,  said 

^"^^^^^^      — The  prisoner  complains  that  his  money  was  taken 
v.  from  him,  and  that  he  was  thereby  deprived  of  the  meaoj 

ODoNNELL.  ^f  making  his  defence.  Generally  speaking  it  is  not 
right  that  a  man's  money  should  be  taken  away  from 
him,  unless  it  is  connected  in  some  way  with  the  pro- 
perty stolen.  If  it  is  connected  with  the  robbery,  it  is 
quite  proper  that  it  should  be  taken.  But  unless  it  is, 
it  is  not  a  fair  thing  to  take  away  his  money,  which  he 
might  use  for  his  defence.  I  believe  constables  are  too 
much  in  the  habit  of  taking  away  every  thing  they  find 
upon  a  prisoner,  which  is  certainly  not  right  And  thb 
is  a  rule  which  ought  to  be  observed  by  all  policemen 
and  other  peace  officers. 

Verdict— Guilij. 


OXFORD  ASSIZES. 

Rex  v.  Nbal  and  Taylor. 
In  a  case  of      x  HE  prisoners  were  indicted  for  stealing  a  sheet,  the 

wife  of  an  ac-  It  appeared  that  the  stolen  sheet  was  found  in  the  > 
saSTevidence  ^^^use  of  William  Brain,  who  was  admitted  king's  evi-  i 
as  a  lary  ought  dence ;  and  William  Brain  gave  evidence  to  shew  that   ; 

to  rely  upon  as    ,  .  i      i        i  . 

confirmation     the  prisoners  stole  the  sheet. 

of  the  state- 
ment of  the 
accomplice.  Park,  J. — What  evidence  have  you,  Mr.  FTn/es^y,  to   j 

confirm  the  accomplice's  statement?  [^ 

Walesby,  for  the  prosecution. — The  wife  of  the  ac-    g 
complice.  ^ 
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Park,  J. — Have  you  any  other  coufirination  ? 

Walesby.—Ho,  my  Lord.  The  Kino 

Neal  and 

ParK|  J, — Confirmation  by  the  \i  ife  is,  in  a  case  like 
this,  really  no  confirmation  at  all.  The  wife  and  the  ac- 
complice  must  be  taken  as  one  for  this  purpose.  The 
prisoners  must  be  acquitted,  y 

Verdict— Not  guilty. 


WORCESTER  ASSIZES, 

Rex  V,  Sarah  Simmon  ds. 

The  prisoner  was  charged  with  receiving  seven  gold  ^.  was  to  be 

,  .        .  t       .  1  tried  for  felony 

rings,  knowing  them  to  be  stolen.  at  il,e  assizes 

for  the  county 
of  VV.,  and  A, 
Watson,  for  the  prisoner,  moved  for  an  order  for  Mr.  a  material  wit- 

Fryzer,  the  prisoner's  attorney,  to  see  a  person  who  was  wmfcommittcd 
committed  to  the  prison  of  the  city  of  Worcester  for  to  the  W.  rt/^ 
further  examination,  on  a  charge  of  felony,  she  being  a  {h'er  examina- 

material  witness  for  the  prisoner  Sarah  Simmouds.     He  ^*^"»  ®°  ^  ^ 

•    1  •  «.  1     •        •  •  I  11         /.  ,  charge  of  fe- 

moved  this  on  an  anidavit,  which  stated  these  facts,  and  lony:— Held, 

that  Mr.  Fri/zer  had  applied  to  the  governor  of  the  city  [|ljai  of^^'®  Ihe 
prison,  and  also  to  one  of  the  magistrates  of  the  city.        governor  of 

the  W.  city 
prison  ought 

Paek,  J. — The  governor  of  the  city  prison  ought  to  ^o  al^^w  Ah 
„  .  .  ,  .....     attorney  to  see 

allow  the  prisoner  s  attorney  to  ^ee  the  witness  in  his  £.  in  his  pre* 

presence.  *^°^- 

Mr.  Griffiths,  the  governor  of  the  city  prison,  stated, 
that  he  had  offered  that,  but  that  the  prisoner's  attorney 

VOL.  III.  D  D 
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1835.         wished  to  see  the  witness  apart,  which   he  would  no 

.^^r^"^       allow. 
The  King 

V. 

SiMMONDfi.         Park,  J.—You  acted  most  correctly. 

Motion  refused. 


The  King  v.  Rivers. 
If  a  prisoner's   NiGIlT  poaching.     The  prisoners  were  charged  on 

examination  i.-,.! 

before  a  ma-     the  slat.  9  Geo.  4,  c.  o9i  s.  9,  with  poaching  in  the  night- 

elude'"  tX'n  ^'"^®*  ^"^^^"2  armed,)  on  the  land  of  John  Taylor,  Esq. 
and  sworn  be-       It  was  proposed,  on  the  part  of  the  prosecution,  tc 

under^tharbe  s'^®  *"  evidence  a  statement  made  by  the  prisoner  be 

the  magis-  fore  the  Rev.  George  Turberville,  the  committing  magis^ 

ture  it  is  uot  ^rate,  which  had  been  reduced  into  writing.      At  tb( 

receivable  in     conclusion   of  the   statement  were  written  the  words 

evidence;  and  i.  « 

the  judge  will    "  taken  and  sworn  before  ine;     and  under  those  word: 

thi'raa  S""""     ^^^  ^''®  signature  of  Mr.  Turberville,  the  magistrate. 

trnte's  clerk 

in  featt  was        Park,  J. — I  cannot  receive  this;  it  appears  to  hav( 
not  sworn,  nor  been  taken  on  oath. 

will  he  receive  * 

parol  evidence 

!![:™*l  1*11,1         ^'  ^*  -^^^^  ^^^  ^^^  prosecution,  proposed  to  call  Mr 

Skejff  the  magistrate's  clerk^  to  prove  that  the  prisonei 
had  in  fact  not  been  sworn. 

Park,  J.— I  cannot  allow  Mr.  Sketf  to  contradict  the 
writing  of  the  magistrate. 

1\  V.  Lee  proposed  to  give  parol  evidence  of  what 
the  prisoner  said  before  the  magistrate ;  and  cited  the 


prisoner  said. 


The  Kino 

V. 
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case  of  Hex  v.  Reed  {a),  which  was  a  case  of  murder,  in        i835. 

which  the  examination  of  the  prisoner  bj  the  coroner 

was   inadmissible  on   account  of  an   irregularity,  and 

Lord  Chief  Justice  Tindal  allowed  the  coroner  to  give       Rivers. 

parol  evidence  of  what  the  prisoner  said. 

Park,  J. — I  cannot  receive  parol  evidence.  I  re* 
member  a  case  in  which  a  heading  of  a  deposition  was 
osed,  and  it  stated  that  the  prisoner  was  sworn.  The 
written  evidence  was  rejected ;  and  parol  evidence  was 
offered,  and  that  was  rejected  also.  As  I  see  that  there 
is  a  writing,  I  cannot  receive  parol  evidence. 

Verdict— Not  guilty  (ft). 

(a)  1  M.  &  M.  403.    The  re-  the  examination  was  not  signed 

port  does  not  state  what   the  by  the  prisoner.    See  the  case  of 

irregularity  in  the  written  ex-  "Rex  v.  Preufy,  6  C.  &  P.  188. 
amination  was.     It   has  been         (6)   Sec  the  case  of  Rex  v. 

mggested  to  ns  that  it  was,  that  Bentley,  6  C.  &  P.  148. 


The  King  v.  Charles  Pric£. 

The  prisoner  was  indicted  under  the  stat.  9  Geo.  4,  a  person  who 
C.31,  ss.  11  and  12,  for  attempting  to  discharge  loaded  |*®°™P*J^*^ 
trms  at  ITiomas  Greaves^  with  intent  to  murder  him.  naanor  as  a 
The  indictment  also  contained  the  usual  counts,  lajing  ^^^^^  ^^     ** 
an  intent  to  disable,  to  do  grievous  bodily  harm,  8cc.        serves,  is  a 

It  appeared  that  the  prosecutor,  who  was  not  a  regu-  authority  to 

apprehend 
atgbt  poachers,  and  he  need  not  have  any  written  authority  from  the  lord  of  the 
manor. 

Where  a  person  is  foimd  night  poaching  on  the  manor  of  A.,  by  one  of  his 
watchers,  ana  is  pursued  off  the  manor,  and  then  on  to  it  again,  and  there  snaps  his 
gun  at  the  watcher,  he  is  guilty  of  a  capital  offence,  under  the  stat.  9  Geo,  4,  c.  31, 
ss.  U  &  IS. 

D  D  2 
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1835.  lariy  appointed  gamekeeper,  was  employed  as  a  watcher 
to  watch  for  poachers  in  the  game  preserves  of  the  Earl 
of  Coventry ;  and  that,  on  the  night  of  the  22nd  of  No- 
vember, 1854,  the  prosecutor  and  another  watcher  fouud 
the  prisoner  and  two  other  persons  in  a  wood  of  Lord 
Coventry,  called  Cattacroft,  situate  in  a  manor  belonging 
to  his  lordship ;  that  they  pursued  the  prisoners  out  of 
that  wood  into  a  field  not  within  his  lordship's  manor, 
and  of  which  his  lordship  was  neither  owner  nor  occu- 
pier;  and  that,  being  hard  pursued,  the  prisoner  re- 
turned back  into  Lord  Coventry's  manor;  and,  being 
still  pursued,  he  levelled  his  gun  and  snapped  it  at  the 
prosecutor,  so  as  to  burst  the  copper  cap  of  the  gun  and 
make  a  small  flash.  The  prisoner  was  immediately  se- 
cured, and  his  gun  was  ascertained  to  be  loaded  with 
powder  and  shot. 

Godson,  for  the  prisoner,  submitted  that  the  prisoner 
ought  to  be  acquitted  on  two  grounds :  first,  that  there 
was  no  sufficient  proof  that  the  prosecutor  was  such  a 
servant  of  Lord  Coventry  as  was  authorized  to  appre- 
hend persons  who  were  out  night  poaching;  and,  second, 
that  if  the  prosecutor  had  such  authority,  his  authority 
ceased  from  the  moment  that  the  prisoner  was  out  of 
Lord  Coventry's  manor ;  and  that  the  fact  that  he  was 
driven  upon  the  manor  again  by  the  prosecutor  and  his 
party  could  make  no  difference,  and  would  not  give  the 
prosecutor  an  authority  to  apprehend,  if  he  had  it  not  in 
the  field  into  which  the  prisoner  had  run.  He  cited  the 
case  of  Rex  v,  Addis  {a). 

C.  Phillips,  for  the   prosecution,  cited    the  case  of 
Cnpt.  Moir,  who  was  tried  before  Lord  Tenterden,  on 

(a)  6  C.  &  P.  338. 


The  King 

V. 
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the  home  circuit.     In  that  case  the  person  who  was         1835. 

killed  bj^  Capt.  Moir  persisted  in  crossing  his  land  where 

there  was  no  path,  and  Capt.  Moir  went  home  to  fetch 

bis  pistols,  and,  meeting  the  deceased,  some  angry  words        Pr«ci. 

passed,  and  Capt.  Moir  shot  the  deceased,  and  killed 

him.    Upon  this  evidence  Lord  Tenterden  left  it  to  the 

jury  to  say  whether,  at  the  time  when  Capt.  Moir  shot 

the  deceased,  he  was  in  fear  of  the  loss  of  his  own  life ; 

and  the  jury,  finding  that  he  was  not,  Capt.  Moir  was 

convicted  and  executed. 

F*  V*  Lee,  on  the  same  side.  The  witnesses  have 
stated  that  this  wood  is  in  Lord  Coventry*^  manor,  aiid 
(hat  they  were  Lord  Covenlry^s  servants. 

Godson,  In  the  case  of  Capt.  Aloir  it  appeared  that 
the  prisoner  went  home  to  fetch  his  pistols,  which  is 
wholly  difi^erent  from  the  present  case.  I  should  sub*^ 
mit  that  the  prosecutor,  when  the  prisoner  got  off  the 
manor,  ought  to  have  stopped,  whereas  he  followed  the 
prisoner  off  Lord  Coventry  s  manor.  There  is  also  no 
proof  of  any  delegation  of  authority  by  Lord  Coventry 
which  authorized  the  prosecutor  to  apprehend  the  pri- 
soner. The  prosecutor  had  no  public  authority,  and  he 
is  not  a  known  officer.  There  is  no  writing  produced  ; 
and,  upon  this  evidence,  it  must  be  taken  that  the  au- 
thority of  the  prosecutor  was  to  watch  the  game,  and 
not  to  apprehend  poachers. 

Park,  J. — The  iticlination  of  my  opinion  is,  that  this 
case  is  not  governed  by  that  of  Rex  v.  Moir;  and  I  think 
that  the  case  of  JRex  v.  Addis  does  not  apply.  If  the 
firing  had  taken  place  off  the  manor,  I  should  not  decide 
whether,  if  death  had  ensued,  it  would  have  been  murder 
or  manslaughter ;  but,  as  it  occurred  on  the  manor,  I 
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1836.  think  it  is  the  same  as  if  the  parties  had  never  been  off 
the  manor.  With  respect  to  the  authority  to  apprehend 
being  in  writing,  I  do  not  find  any  case  that  requires 
that  it  should  be  so.  I  shall,  therefore^  decide  at  pre- 
sent that  the  prosecutor  had  sufficient  authority  to  ap- 
prehend trespassers  who  were  there  in  the  night  (o 
destroy  the  game.  I  wilt  however,  confer  with  mji 
learned  brother  Coleridge,  and  reserve  the  case  for  the 
opinions  of  the  judges,  if  necessary. 

Verdict — Guilty. 


Park,  J.  (having  consulted  Coleridge,  J.,)  on  the  fol- 
lowing day  said — In  this  case  two  objections  were  takcu 
by  Mr.  Godson,  which  I  then  overruled,  and  I  am  con- 
firmed in  my  opinion  by  that  of  my  learned  brother.  It 
was  first  contended  that  it  was  not  shewn  that  the  prose- 
cutor had  sufficient  authority  to  apprehend  the  prisoner; 
and,  second,  that  as  the  prisoner  had  escaped  out  of  the 
manor,  aud  was  pursued  back  again,  the  prosecutor  had 
no  right  to  apprehend.  In  support  of  the  latter  objec- 
tion, the  case  of  Rex  v.  Addis  was  cited.  In  that  case 
it  appeared  that  the  prosecutor's  servant,  who  was  tr}ing 
to  apprehend  the  prisoner,  had  no  authority  whatever  to 
apprehend,  which  was  not  so  here ;  that  is,  therefore, 
unlike  the  present  case.  The  case  of  Rex  v.  Ball  {a) 
is  much  nearer  in  point.  In  that  case  there  was  no 
written  authority  to  apprehend,  and  the  shooting  was  on 
a  turnpike  road.  Under  these  circumstances  I  think 
that  I  rightly  overruled  the  objections. 

(a)  1  M.  C.  C.  330. 


«:. 
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STAFFORD  ASSIZES. 


The  Kino  r.  Tomlinson. 

7MENT  on  the  stat.  9  Geo.  4,  c.  SI,  ss.  II  The  servant  of 
)r  shooting  at  Robert  Evans,  with  intent  to  ^  wood  at-^ 
im,  8cc.     There  were  the  usual  counts  laying  tempted  to 
to  disable,  to  do  grievous  bodily  harm,  &c.       poacher  whom 

osecutor  said,  '*  I  am  in  the  service  of  Mr.  *ie  found  there 

at  eTghto  clock 
On  the  morning  of  the   17th  of  December,  on  the  mom- 
mas going  to  my  work  at  Breewood,  when  I  of^i>e^m^r 

hot  fired  in  a  plantation  belonging  to  my  em-  and  the  poach- 
^^  -  .  ,,  i_     J  er  shot  at  him : 

soon  after  saw  the  prisoner  there ;  he  drop-  _HeId  that 

1  pheasant.     I  went  after  him,  and  he  turned  this  was  not  a 

.  ,     capital  oitence 

,'d  his  gun  at  me,  but  did  not  put  it  to  his  within  the  stat. 

I  said  '  No,  no,'  and  turned  the  barrel  aside.  ^  ^f?'}*?'^^^ 
'       '  ^  ^  ss.  11  &  18,  as 

vent  off,  and  I  secured  him."  In  his  cross-  there  was  no 
>n  he  said,  "  I  am  not  sure  that  it  was  before  ^^her'was 
►ck  in  the  morning  when  this  occurred."  »"  pursuit  of 

game  an  hour 
before  sunrise. 

and  F.  F.  Lee,  for  the  prisoner,  submitted, 

prisoner  had  not  been  in  pursuit  of  game  an 

re  sunrise,  the  prosecutor  had  no  right  to  ap- 

lim ;  and  that  being  so,  the  crime  of  the  pri- 

eath  had  ensued,  would  have  been  manslaugh- 


iDGE,  J.,  held  this  objection  fatal,  and  directed 

Verdict— Not  guilty. 
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183^. 


The  9th  sect, 
of  the  stut. 
9  Geo.  4,  c.  69» 
which  reUtei 
to  night  poach- 
ing, creates 
two  distinct 
offences : 
First,  the  en- 
tering in  the 
night  on  land, 
to  the  number 
of  three,  some 
one  of  them 
being  armed; 
and,  second, 
the  being  in 
the  night  on 
land  to  the 
number  of 
three,  some 
one  of  them 
being  armed. 

The  form  of 
indictment  for 
night  poaching 
given  in  Jen'. 
Arch,  is  good. 


on 


The  King  r.  Kendrick  and  seven  others. 

JNlGHT  poaching.  The  indictment,  \vhich  was 
the  Stat.  9  Geo.  4,  c.  Cy,  s.  1),  charged  that  the  prisoners 
on  8cc.,  at  &c.,  "  by  night  did  together  unlawfully  enter 
and  were  in  certain  land  in  the  occupation  of  John 
S/iawe  Manlejfy  there  situate,  for  the  purpose  then  and 
there  by  night  as  aforesaid  of  taking  and  destroying 
game,  the  said  Timothy  Kendrick  [and  the  others,  naming 
them  J  being  then  and  there  by  night  as  aforesaid  armed 
with  guns  and  other  offensive  weapons,  against  the  form 
of  the  statute,"  &c.  {a). 

C.  Phillips  and  Godson,  for  the  prisoners,  objected 
that  the  indictment  did  not  contain  any  sufficient  allega- 
tion that  the  prisoners  were  armed  when  thcj^  entered 
the  land.  Tiiey  cited  the  form  given  in  Archbold's 
edition  of  PeeCs  Acts(&),  and  the  case  of  Davis  and 
others  v.  The  King{c), 


(a)  This  indictment  is  exactly 
in  the  form  given  in  Jcrv.  Arch. 
Cr.  PI.  497. 

(b)  2  Peers  Acts,  209.  The 
form  of  indictment  there  given 
is  as  follows: — "  That  A.  B.,  late 
of  &c.,  together  with  divers  other 
evil-disposed  persons,  to  the 
number  of  three  and  more,  to 
the  jurors  aforesaid  unknown, 
on  &c.,  at  about  tlic  hour  of 
eleven  on  the  night  of  the  same 
day,  with  force  and  arms,  at  the 
parish  aforesaid,  in  the  county 
aforesaid,  being  then  and  there 
respectively  armed  with  guns,  did 
then  and  there  together,  by  night 


at  qforeuiid,  and  armed  as  njort- 
said,  unlawfully  enter  certaia 
inclosed  land,  then  in  the  occu- 
pation of  one  C.  D.  there  situate, 
and  were  then  and  there  by  iiigbt 
as  aforesaid  together  nnlawrulljr 
in  the  said  land,  for  the  purpose 
then  and  there  of  taking  and 
destroying  game,  against  the 
form  of  the  statute,"  &c. 

(c)  In  the  case  of  Dam  t. 
The  King  (in  error),  5  M.  &  R. 
78,  10  B.  &  C.  89,  the  indict- 
ment charged  that  the  prisoners 
on  &c.,  at  &c.,  **  being  to  the 
number  of  three  and  more  per- 
Bons  together,  did  by  night  un- 
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DGE,  J. — Precedents  by  persons  who  are  de- 
had  recourse  to  as  a  sort  of  authorityi  and  no 
r  are  justly  entitled  to  it ;  but  in  this  particu- 
ith  all  the  respect  I  feel  for  Mr.  Archbold 
ervis^  I  find  that  the  two  precedents  differ, 
I  the  best  course  to  adopt  is  not  to  pronounce 
upon  thenii  but  to  look  at  the  words  of  the 
',  this  act  of  parliament  constitutes  two  kinds 
;  firsts  the  entering  on  land,  one  of  the  party 
ed ;  and,  secondly,  the  being  in  land  armed. 
)08e  this  indictment  was  for  the  being  in  land 
at  would  become  of  this  objection  i  Could  it 
at,  supposing  that  an  indictment  was  against 
jal  for  being  in  land  armed,  it  would  not  be 
to  prove  that  he  was  so  ?  Yet,  trying  it  by 
the  allegation  here  would  be  proved  by  the 


407 


1835. 


The  Kino 

V, 

Kemdrick. 


r  divers  closes  and 
Is  there  situate,  and 
i  occupation  of  the 
and  were  then  and 
i  said  closes  and 
J  with  guns  and 
ve  weapons,  for  the 
len  and  there  taking 
ng  game,  against  the 
statute,''  &c.  Tliis 
vas  held  bad,  and 
rdetif  C.  J.,  said — 
e  used  is,  that  the 
did  by  night  unlaw- 
divers  closes,  and 
nd  there  in  the  said 
not  that  they  *  by 
ilawfully  enter  and,' 
rords  '  by  night'  had 
the  beginning  of  the 
ey  might  have  go- 
'hoie>  or,  if  they  had 
md  of  tite  sentence, 


they  might  have  referred  to  the 
whole ;  but  here  they  are  in  the 
middle  of  the  sentence,  and  are 
applied  to  a  particular  branch 
of  it,  and  cannot  be  applied  to 
that  which  follows.  The  two 
members  of  the  sentence  are  dis- 
tinct: the  first  states  the  entry 
into  the  closes  by  night,  but  does 
not  state  that  the  defendants 
were  armed,  or  the  intent  with 
which  they  entered.  The  second 
branch  states,  that  they  were  in 
the  closes,  armed,  for  the  pur- 
pose of  destroying  game,  but  not 
that  they  were  mere  by  oight. 
Neither  of  those  branches  of  the 
sentence  contains  all  that  is  re- 
quisite to  constitute  an  oflfence 
within  the  statute,  and  the  two 
being  distinct,  the  indictment  is 
bad." 
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person's  being  found  armed  on  the  land,  whether  he 
carried  the  arms  there  or  not.  Again,  supposing  them 
to  be  charged  with  an  unlawful  entry,  one  of  them 
being  armed;  though  there  might  be  some  more  diffi- 
culty there,  that  also  would  be  proved  without  any  fur- 
ther proof  than  that  he  was  there  with  arms.  But  this 
is  a  mixed  count,  because  it  charges  both  the  entry  and 
the  being :  however,  the  prosecutors  need  not  prove  the 
whole ;  and  that  being  so,  this  case  comes  to  the  offcnoe 
of  being  on  the  land  armed,  which  cannot  admit  of  any 
argument.  It  is  enough  to  say,  that  all  the  requisites  of 
the  statute  have  been  complied  with;  and  1  therefore 
think  that  there  is  nothing  in  the  objection. 


Verdict— Guilty  (fl). 


(a)  The  words  of  the  'statute, 
9  Geo.  4,  c.  69,  s.  9,  are, "  That 
if  any  persons,  to  the  number  of 
three  or  mora  together,  shall  by 
night  unlawfully  enter  or  be  iu 
any  land,  whether  open  or  in- 
closed, for  the  purpose  of  taking 
or  destroying  game  or  rabbits, 
any  of  such  persons  being  armed 
with  any  gun,  crossbow,  fire- 
arms, bludgeon,  or  any  other  of- 
fensive weapon,  each  and  every 
such  persons  shall  be  guilty  of 
a  misdemeanor,  and  being  con- 
victed thereof  beiure  the  justices 
of  gaol  delivery,  or  of  the  court 
of  great  sessions  of  the  county  or 


place  in  which  the  offence  shall 
be  committed,  shall  be  liaUe,  at 
the  discretion  of  the  court,  to  be 
transported  beyond  seas  for  aay 
term  not  exceeding  fourteen 
years  nor  less  than  seven  years, 
or  to  be  imprisoned  and  kept  to 
hard  labour  for  any  term  not 
exceeding  three  years;  and  in 
Scotland  any  person  so  offiuidiog 
shall  be  liable  to  be  punished  in 
like  manner." 

As  to  what  shall  be  deemed 
night,  see  sect.  19;  and  as  to 
what  shall  be  deemed  game,  see 
sect,  13. 
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1835. 


t  King  v.  Spilsbury^  Ferrall^  and  others. 

DER.    The  prisoners  were  indicted  for  the  wil-  ^adf  bJT' 
der  of  Joseph  Johnson,  prisoner  when 

peared  that  the  prisoner  Ferrall  had  made  a  receivable  in 
Bt  to  a  constable  in  whose  custody  he  was,  but  evidence;  and, 

.       ,  ,       .  .  .  .  ,    ,        semble,  that  if 

was  drunk  at  the  time ;  and  it  was  imputed  that  a  constable 

stable  had  given  him  liquor  to  cause  him  to  be  so.  K^^®  ^*"*  ^*" 

®  *  quor  to  make 

him  so,  in  the 

oWf  Serjt,  objected  that  what  a  prisoner  said  spying  some- 
jch  circnmstaBces  was  not  receivable  in  evidence,  thing,  that  will 

not  render  the 
statement  in- 

:ridge,  J. — I  am  of  opinion  that  a  statement  admissible, 

.  .  but  It  will  be 

aade  bj  a  prisoner  while  he  was  drunk  is  not  matter  of  ob- 

e   inadmissible  as  evidence  aeainst  him ;    and  "^i^.a^"'"  ^p^ 

o     ^  '  ^  the  judge  in 

render  a  confession  inadmissible,  it  must  either  his  summing 
lined  by  hope  or  fear.     This  is  matter  of  obser-  ^^{f^  prisooer 

For  me,  upon  the  weight  that  ought  to  attach  to  during  tlie  ex- 
,        .    .  .  ,        ,   .       ,      .  amination  of 

;ement  when  it  is  consioered  by  the  jury.  the  witnesses 

against  him 
before  the  ma- 
statement  was  received.  gistrate,  make 

ipeared  that  on  the  examination  of  the  prisoner  ^00*^^?" 
:be  magistrates,  one  of  the  witnesses  stated  that  evidence  may 
1   bought  a  pot  of  the  prisoner  Ferrall,  upon  ^^^  observa- 

Vlr.  Oldham,  one  of  the  magistrates,  asked  what  tion,ifthe^ 

_,        j»     1  I         »    V     magistrates 
pot  It  was,  and  the  prisoner  Jrerrer //,  aithougn  tbe  clerk  prove 

1  was  not  particularly  addressed  to  him,  made  av  |^^^^^  ^^\)\ 

evidence  of 
the  witDesseSy 
statement  of  the  prisoner  aAer  the  evidence  against  him  was  concluded. 
qiMslioa,  whether  a  declaration  of  a  deceasecT  person-  be  admissible  as  a 
>n  m  articulo  mortis,  the  judge  will  consider  whether  the  conduct  of  the 
was  that  of  a  dyinv  person,  such  as  whether  he  gave  direcdons  respecting 
il,  his  will,  &c,  and  not  merely  the  expre^ions  he  used,  as  to  whether  he 
le  should  or  ihoald  not  recover* 
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1835.  Talbot^  for  the  prosecution,  proposed  to  ask  what  it 

"^^^^^^      \va5  that  the  magistrate  asked. 
The  KiKo  * 

V. 

Spilsbury.  Ludlow,  Serjt.  I  submit  that  no  evidence  can  be 
given  of  what  passed  before  the  magistrate  except  the 
depositions. 

Coleridge,  J. — What  the  magistrate  himself  said 
would  not  be  taken  down.    That  may  certainly  be  asked. 

The  question  was  put. 

Talbot  proposed  to  ask  what  answer  the  prisoner 
Ferrall  gave. 

Ludlow,  Serjt.  I  submit  that  at  all  events  the  state* 
ment  made  before  the  magistrate,  and  signed  by  himi 
must  be  put  in. 

Coleridge,  J, — There  seems  to  be  no  necessity  for 
putting  in  the  written  examination.  It  is  not  what  the 
prisoner  says  when  he  is  called  on  for  his  defence  that 
is  asked,  but  an  observation  made  in  the  course  of  the 
case ;  and  as  that  would  not  be  put  down  as  a  part  of 
his  statement,  I  am  clearly  of  opinion  that  it  is  receivable. 

Mr.  Frith,  the  clerk  to  the  magistrates,  was  called. 
He  stated  that  he  took  down  the  examination  of  the 
witnesses,  and  that  on  the  prisoners  being  asked  what 
they  had  to  say  for  themselves,  he  took  down  what  tbejr 
said,  but  that  he  did  not  take  down  any  thing  which 
either  of  the  prisoners  said  before  the  witnesses  had 
been  all  examined. 

Coleridge,  J.^-At  the  close  of  the  evidence  for  the 
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cution,  the  prisoner  is  asked  if  he  wishes  to  say 

hing.  and  if  he  does,  it  is  taken  down,  and  the  evi-»     ^     ,, 

7  X  .      ,  /        .  .  The  KiK o 

i  of  that  statement  is  the  written  deposition  (a);  v. 

F  a  prisoner  says  something  while  the  witnesses  are    Spilsbubt, 
r  examination^  that  does  not  stand  on  the  same 
id*     I  shall  receive  the  evidence. 

le  evidence  was  received. 

was  proposed  to  give  in  evidence  a  declaration  of 
leceased  in  articulo  mortis ;  and,  to  shew  the  state 
s  deceased  at  the  time,  the  following  evidence  was 

: — Mrs.  Martha  Johnson  said,  *'  I  am  the  widow 
e  deceased.  I  went  to  fetch  him  home  from  Mr. 
^'s  after  he  was  hurt.    He  took  to  his  bed  the  day 

and  on  that  evening  I  asked  him  how  he  was,  and 
id  he  was  worse,  and  that  he  should  die  this  time, 
lied  seven  days  after  that.** 

mry  Johnson  said,  "  I  am  the  brother  of  the  de« 
d ;  he  at  times  thought  he  should  recover,  and  at 

times  he  thought  he  should  not" 
ichael  Redfern  said,  "  I  saw  the  deceased  in  his 
llness.     On  tiie  day  before  he  died,  he  said  he 
i;ht  he  should   not  recover:    he  was  delirious  at 

on  that  day.'^  In  answer  to  questions  put  by  the 
ed  judge,  this  witness  said,  '*  The  deceased  died  on 
nday.  On  the  Wednesday  before  his  death,  I  asked 
eceased  if  he  thought  he  should  recover;  and  he 
he  thought  he  should.  He  was  then  very  ill,  but 
ble.  I  saw  him  on  the  Saturday  following,  which 
the  day  before  he  died.     He  was  not  sensible  at 

he  became  sensible  at  twelve,  and  remained  so  for 
>ur.    I  asked  him  if  he  thought  he  should  recover, 

(o)  See  Btx  v.  Rivers,  ante,  400. 


The  Kmo 
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1835.  >nd  how  he  was :  he  said  he  thoaghl  he  should  not  re* 
cover^  as  he  was  so  very  ill.  He  did  not  take  leave  of 
his  wife,  or  give  any  orders  about  his  funeral  or  his  will, 
Spilsbvrt.    nor  did  he  say  any  prayers." 

Mtb.  Johnson  recalled.  *'  I.  saw  my  biubaod  on  the 
Saturday.  He  died  on  the  Sunday.  He  was  at  some 
times  light-headed,  and  some  times  not.  He  several 
times  had  his  children  in  to  take  leave  of  them  before 
the  Saturday.  He  thought  from  the  Monday  night  that 
he  should  not  recover.** 

Mr.  Hawthorn  said,  '^  I  am  a  surgeon.  I  first  saw 
the  deceased  on  the  Wednesday  morning.  I  last  saw 
him  on  the  Satiu'day,  tbe  day  before  he  died ;  I  think  io 
the  morning.  He  was  delirious  from  Thursday^  but 
was  sensible  on  the  Friday.  I  considered  him  in  danger 
on  tbe  Thursday.  I  did  not  communicate  my  opinion 
to  him,  but  I  did  to  his  friends  and  his  wife." 

Mrs.  Johnson.  *'  I  did  not  inform  my  husband  of 
what  Mr.  Hawthorn  bad  informed  me." 

LudloWy  Serjt.  It  doea  not  follow,  that  because  the 
deceased  thought  that  he  should  not  ultimately  recover, 

that  the  evidence  is  receivable. 

i 

CoLERiDOB,  J. — It  is  an  extremely  painful  matter  for    j 
me  to  decide  upon ;  but  when  I  consider  that  this  spe-    | 
cies  of  proof  is  an  anomaly,  and  contrary  to  all  the  rules    | 
of  evidence,  and  that  if  received  it  would  have  the  great-    \ 
est  weight  with  tbe  jury,  I  think  I  ought  not  to  receive    • 
the  evidence,  unless  I  feel  fully  convinced  that  the  de-    ' 
ceased  was  in  such  a  state  as  to  render  the  evideoee 
clearly  admissible.     It  appears  from  the  evidence  of  the 
witness  Redfem^  that  the  deceased  said  that  he  tboBgbt 
he  should  not  recover,  as  he  was  very  ill.     Now,  people 
often  make  use  of  expressions  of  that  kind,  who  ha?e 
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DO  conviction  that  t^cir  death  is  near  approaching.    If        1835. 

the  deceased  in  this  case  had  felt  that  his  end  was  draw* 

ing  very  near^  and  that  he  had  no  hope  of  recovering,  I 

should  eipect  him  to  be  saying  something  of  his  affairs    S^ubvit. 

and  of  who  was  to  have  his  property,  or  giving  some 

directions  as  to  bis  funeral,  or  as  to  where  he  would  be 

buried,  or  that  he  would  have  used  expressions  to  bis 

widow  importing  that  they  were  soon  to  be  separated  by 

death,  or  that  he  would  have  taken  leave  of  bis  friends 

ind  relations  in  a  way  that  shewed  that  he  was  con* 

Tinted  that  bis  death  was  at  hand*    As  nothing  of  this 

lort  appears,  I  think  that  there  is  not  sufficient  proof 

that  be  was  without  any  hope  of  recovery ;  and  that  I, 

therefore,  ought  to  reject  the  evidence. 

Verdict — Not  guilty. 


GLOUCESTER  ASSIZES. 

The  Kino  v.  Killminsteb. 
Indictment  for  night-poacWng,  being  armed,  ^^'ffi^^? 

The  offence  was  alleged  to  have  been  committed  four  nn  indictment 
years  ago.  A  bill  of  indictment  had  been  preferred  f^^^fifht-^"^^ 
within  a  year  after  the  commission  of  the  offence,  against  poaching, 

which  IS  is* 

the  present  prisoner  and  a  person  named  Robws,  and  nored  is  a 
ignored  as  to  the  present  prisoner,  but  found  against  commence- 
Robinsg  who  was  convicted.  The  present  bill  of  indict-  prosecution 
ment  was  preferred  at  these  assizes.  Tf  the^sulV 

Geo.  4f  c  69, 
Wat9on  objected  that  it  was  not  within  time  (a\  ^  ^  Y^  "^^^ 

•'  rant  the  con- 

viction of  the 
(•^  By  the  stat.  9  Geo.  4,  c.  69,      offence  punishable  upon  indict-  purty  on  an- 

^  4,  <*  the  prosecuUon  for  every      ment,  or  otherwise  than   upon  other  indict- 
ment prefer- 
red four  years  after  the  offsnce,  quart. 
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1835.  Coleridge,  J.— There  are  two  <|uest]on8 ;  firsti  vrh^ 

Jjl^^^l^*^      ther  preferring  a  bill  of  indictment  it  commencing  the 

i;.  prosecution ;  and«  secondly,  whether^  having  commenced 

KiLLMiNSTEB.  jj^  y^y  j^^yg  QQj  complied  with  the  condition  of  the  sU- 

tute.  With  regard  to  the  first,  it  is  clear  that  preferring 
the  bill  is  an  act  done  by  the  party,  which  is  the  com- 
mencement of  a  prosecution.  With  regard  to  tbe 
second,  it  is  a  much  nicer  point.  I  had  occasion  to  con- 
sider it  very  much  in  the  case  of  Till-Adam  v.  The  Inha- 
Utants  of  Bristol  (a),  which  was  an  action  on  the  stat 
7  &  8  Geo.  4,  c.  31,  for  an  injury  to  property  by  rioten. 
That  statute  said,  that  the  action  should  be  commenced 
within  three  calendar  months,  and  there  the  party  bid 
commenced  an  action  within  three  months.  She  died, 
and  her  executor  brought  an  action  within  forty  days 
after  her  death,  but  more  than  three  months  after  the 
damage  was  done.  The  point  was,  whether  that  action 
was  brought  in  good  time.  The  argument  which  I 
used  there  was,  that  the  condition  had  been  once  com- 
plied with,  and  that  the  executor  had  a  right  to  bring 
an  action  within  a  reasonable  time.  The  Court  decided 
against  me  on  that  point,  and  the  party  failed.  I  do  uot 
feel  so  clear  in  this  case  as  to  be  disposed  to  put  an  end 
to  the  prosecution,  but  I  will  certainly  reserve  this  point, 
if  it  should  become  necessary  (&). 

The  prisoner  was  acquitted  on  the  merits. 

summary  conviction  by  virtue  of  prosecution  shall  be  made  for 

this   act,  shall   be   commenced  any  offence  against  that  act  (rt- 

within  twelve  calendar  months  lating  to  the  coin),  unless  such 

after  the  commission  of  such  of-  ''prosecution     be    commenced*' 

fence/'  within  three   months  after  tbe 

(a)  4  Nev.  &  Mann.  144.  offence.    In  UiC  case  of  Rat^* 

(6)  By  tbe  stat.  8  &  9  1^//.  3,  Willace,  1  £a.  P.  C.   186,  tbe 

c.  26,  s.  9,  it  is  enacted,  that  no  prisoner  was  indicted  for  oo/Mr- 
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le  coin,  to  make  it  resem- 
rer.  He  was  on  tbe  5th 
fy  1797,  found  in  a  room 
IS6  coin,  in  various  stages 
JTOcess  of  colouring.  He 
in  apprehended,  and  taken 
ham  gaol,  and  was  afler- 
carried  before  a  magis- 
jid,  by  warrant  dated  on 

of  May,  was  committed 
,  chained  on  oath  "  with 
3n  of  high  treason,  in 
feitmg  the  current  money 

kingdom,  namely,  shil- 
&c.  The  assizes  at  Dur- 
ere  holden  on  the  8th  of 
:,  so  that  more  than  three 
>  had  elapsed  between  the 
ssion  of  the  offence  and 
ferring  of  the  indictment; 
e  judges,  at  a  conference, 
lously  held  that  the  in- 
ion  and  proceeding  before 
lagistrote  was  the   com- 


mencement of  the  prosecn^n 
within  the  meaning  of  the  act ; 
and  that  the  variance  between 
the  manner  of  laying  the  offence 
in  tbe  indictment,  and  charging 
it  in  the  commitment,  made  no 
difference. 

In  civil  cases,  where  a  writ  is 
sued  out  to  prevent  the  effect  of 
a  plea  of  the  Statute  of  Limita- 
tions, it  must  be  regularly  con- 
tinued. And  in  the  case  of  Smith 
V.  Bowerj  S  T.  R.  663,  it  was 
held,  that  an  attachment  of  pri- 
vilege was  not  a  continuance  of 
a  bill  of  Middlesex,  so  as  to 
avoid  the  Statute  of  LimitaUons. 
The  law  as  to  these  continuances 
is  materially  altered  by  the  stat. 
2  WUL  4,  c.  39,  8.  10,  set  forth 
in  SewelPs  Dig.  of  Prac.  90, 
where  the  rules  and  recent  cases 
on  the  subject  are  referred  to. 


1835. 


TheKmo 
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King  v.  William  Gainer  and  John  Gainer. 


iHT  poaching.     The  first  count  of  the  indictment  To  sustain  an 

ed  that  the  defendants  with  another  person  were,  indictment  for 

•^  ^     night  poach- 

s  night  of  the  £  1st  of  November,  1834,  in  *^  certain  ing, armed  &c. 

>f  one  George  JBengough,  called  Brcadstone  Planta-  musthave 

armed,  with  intent  there  to  destroy  game.    The  ^«n  »"  tl»« 

d  count  stated  the  place  to  be  ''  certain  land  called  [n  the  indict- 

Istone  Plantation ;"  and  the  third  count  stated  it  to  ™®"'  "^^j^  *"" 

tent  to  destroy 

:ertain  land  of  George  Bengough."  game,  &c. 

therCt  and  it  is 
3ent  on  the  prosecutor  to  convince  the  jury  that  the  defendants  had  an  intent 
roy  game,  &€•  in  the  particular  place  mentioned  in  the  indictment. 


in. 
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1835.  It  appeared  from  the  evidence  of  a  witness  named 

Packer,  that  he  was  out  with  others  on  the  night  of  the 
21st  of  November,  watching   for  poachers*  and  that 
Gainer.      hearing  a  gun  fired  at  about  a  quarter  of  a  mile  from 
Breadstone  Plantation*  he  went  into  that  plantation  and 
sat  down  under  some  briars.    He  further  stated*  that  be 
saw  the  two  defendants  and  a  third  person  pass  him  as 
he  lay  there,  the  defendant  William  Gainer  having  a 
gun*  and   the   other  two  persons  bludgeons.      In  his 
cross-examination  he  stated  that  the  night  was  light,  and 
that  there  were  many  pheasants  roosting  in  this  planta- 
tion* which  the  defendants  must  have  seen;   but  that 
they  went  througli  the  wood  without  firing  at  any  of 
them. 

Greaves,  for  the  defendant*  submitted*  that  it  was  not 
sufficient  that  the  defendants  were  out  on  this  night  for 
the  purpose  of  poaching*  but  that  the  jury  must  be 
satisfied  that  they  were  in  this  particular  plantation  with 
an  intent  to  kill  game  there* — an  intent  which  was  nega- 
tived by  the  fact  of  their  seeing  the  pheasants  and  not 
firing  at  them. 

Coleridge*  J.*  (in  summing  up). — You  must  saj 
whether  these  persons  were  in  this  particular  cover, 
called  Breadstone  Plantation*  with  an  intent  to  kill 
game  there.  If  you  can  suppose  that  they  had  gone 
out  on  that  night  poaching  in  every  other  cover  in  the 
county*  that  will  not  be  sufficient  to  support  the  charge 
contained  in  this  indictment*  if  they  were  not  in  this  par- 
ticular cover  with  intent  to  destroy  game  there.  It  lies 
on  the  prosecutor  to  make  out  to  your  satisfaction  that 
the  prisoner  had  an  intent  to  kill  game  in  this  particular 
cover.     The  intent  can  in  this  case  only  be   inferred 
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from  the  conduct  of  th^  partiei ;  and  it  is  here  shewn 
that  tlier#  was  gaoe  wfakh  th^  defendants  must  have 
seen,  but  did  not  make  the  slightest  attempt  to  destroy. 

Verdict — Not  guilty. 


The  King 

V, 

Gainer. 
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The  K'NG  v.  Whitney. 

Indictment  against  the  parish  of  Whitney,  for  On  an  indict- 
oon-repair  of  a  highway.  ^"rXfoT 

The  indictmeiit  atated  that  there  was  a  certain  high-  non-repair  of 
way  leading  from  the  Tillage  of  Eardisley  to  Gravesend ;  ^£8^0^2011^ 
and  that  a  certain  part  of  the  aaid  common  highway,  to  ^  former 

„        .  -      ..  ^  .     indictment 

eommenang  at  a  cerjtain  w^ll  and  leadmg  unto  a  certam  against  the 
cottage,  containing  in  length  374  yards,  on  the    1st  ^^™®  parish 
January,  1834|  iSur.,  was  very  ruinous,  broken,  and  in  of  the  same 
great  decay,  for  want  of  due  reparation  and  amendment,  concTusive* 
so   that  the  liege  subjects  of  our  said  lord  the  king,  evidence  that 
during  the  time  last  aforesaid,  could  not  go,  return,  pass  ^^y. 
and  repass,  &c.  along  the  said  highway,  as  they  ought   .  ^^i^lence 
and  were  wont  to  do.  did  nut  put 

guard  fences 
at  the  side  of 

On  the  part  of  the  prosecution,  22.  V»  Richards  put  a  road,  is  not 
in  an  examined  copy  of  a  previous  conviction,  in  1830,  JJ^^ndictm^ent 
of  the  defendants  for  not  repairing  the  same  road,  and  which  charges 
submitted  that  it  was  conclusive  evidence  that  it  was  a  subjects  coifld 

not  pass  as 

"  they  were  wont  to  do,*'  if  no  such  fences  exibted  before. 

SemhUy  that  an  arch  of  nine  feet  span,  without  battlements  at  either  end,  over  a 

ttreain  osuallj  about  three  feet  deep,  is  a  culvert,  and  not  a  brid^^  to  be  repaired 

bj  the  county;  and  if  the  parish  have  pleaded  guiitv  to  a  former  indictment,  which 

described  it  as  a  part  of  the  road,  they  are  concluded  by  having  so  done. 

E  £  2 
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public  highway.  On  that  occasion  the  defendants  had 
first  pleaded  not  guilty^  and  afterwards  withdrawn  their 
plea,  and  pleaded  guilty. 

Taljourd,  Seijt.,  for  the  defendants.  The  record  is 
not  conclusive.  We  are  entitled  to  shew  that  the  parish 
acted  under  a  mistake.  This  road  was  set  out  under  an 
inclosure  act,  passed  in  183  J  ^  but  it  never  has  been  cer- 
tified to  be  in  a  proper  state  according  to  the  41  Geo^S^ 
c.  109^  s.  9;  it  therefore  never  became  a  public  road; 
and  we  are  entitled  to  shew  that  fact.  The  case  of  Btx 
V.  Edmonton  (a)  is  very  similar  to  the  present. 

9a«k,  J.- -I  iiiink  the  evidence  is  conclusive.  The 
parish  had  ample  time  on  the  former  occasion  to  inquire 
into  all  the  facts.  They  first  pleaded  not  guilty,  aad 
afterwards  obtained  leave  to  withdraw  that  plea,  aod 
plead  guilty :  after  doing  so,  I  think  they  cannot  be  per- 
mitted to  controvert  the  fact  that  the  road  is  a  public 
road ;  but  I  will  take  a  note,  and  the  defendants  may 
move,  if  they  think  fit. 


12.  V.  Richards  proposed  to  examine  witnesses  to 
shew  that  there  were  precipices  on  the  sides  of  the 
road,  and  that  there  were  no  fences  or  guards  to  pro- 
tect the  passengers  against  such  precipices,  and  also  to 
shew  that  there  was  a  culvert  without  walls  at  its  ends. 


(a)  1  M.  &  Rob.  2i.  In  that 
case  a  road  had  been  used  by 
the  public  for  more  than  twenty 
years,  and  had  been  repaired  by 
the  parish,  but  there  had  been 
no  owner  who  could  dedicate  it 
to  the  public.  Lord  Tenterden^ 
C.  J.,  left  it  to  the  jury  to  say 
whether  the  parish  had  repaired 


the  road  under  a  mistaken  no- 
tion of  liability ;  and  intimated 
that,  if  they  had  acted,  not  on  a 
mistake,  but  on  a  voluntary  di^ 
position  to  repair  a  road  which 
was  useful  and  for  the  con?eoi- 
ence  of  the  public,  they  ought  to 
be  convicted. 


The  King 
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Talfourd,  Serjt.,  and  Greaves.  This  evidence  is  not  1835. 
idmissible  on  this  indictment,  which  only  charges  defect 
if  repair  in  the  road  itself.  No  parish  can  be  compel-  ~  v. 
ed  to  erect  guards  against  precipices  where  none  have  Whitney. 
xisted  before.  Here  none  ever  existed,  and  therefore 
ID  indictment  will  lie  for  not  erecting  such  guards.  No 
DStance  of  any  such  indictment  can  be  shewn ;  and  the 
lumerous  instances  where  no  guards  exist  on  the  most 
>ublic  and  frequented  roads,  affords  a  strong  argument 
hat  none  will  lie.  If  the  public  adopt  a  road  in  a  par- 
icular  state,  they  cannot  complain  of  its  not  being  in  a 
tafer  state.  If  a  road  be  so  narrow  that  it  is  even  dan- 
gerous, no  indictment  will  lie  to  compel  the  parish  to 
iriden  it.  In  the  case  of  Rex  v.  Devon(a),  it  was  held, 
:hat  the  inhabitants  of  a  county  are  not  bound  to  widen 
I  public  bridge;  and,  by  parity  of  reason,  no  indictment 
rill  lie  for  not  guarding  a  road.  At  all  events,  this  evi- 
lence  is  not  admissible  here ;  for  all  that  is  charged  is, 
hat  the  road  is  not  in  such  a  state  as  it  was  wont  to  be. 
To  support  that,  there  must  be  evidence  that  such 
ruards  previously  existed. 

12.  V.  Richards  and  M'Lean,  for  the  prosecution. 
The  indictment  comprehends  every  thing  that  renders 
ibe  road  dangerous  and  unfit  for  the  passage  of  the 
public.  Now  the  guards  of  the  road  are  as  necessary 
as  the  repair  of  the  body  of  the  road  itself.  They  are, 
therefore,  comprehended  in  this  indictment. 

Park,  J. — I  am  of  opinion  that  this  evidence  is  not 
admissible.  The  indictment  alleges  that  the  public 
could  not  pass  as  they  ought  and  were  wont  to  do. 
But  there  is  no  evidence  of  any  fences  before.     The 

9 

(fl)  7  D.  &  R.  147 ;  4  B.  &  C.  670;  3  Dowl.&  Ryl.  Mag.  Ca.  346. 


The  King 

V. 

Whitney. 


CASES  ON  THE 

puJblic  are,  therefore,  in  do  worse  a  situation  now  than 
they  were  wont  to  be  before  on  account  of  the  want  of 
fences. 

R.  V.  Richards,  Suppose  I  shew  that  after  the  former 
indictment  some  fences  were  put  up  ? 

Park,  J. — i  think  that  will  not  alter  the  case.  It 
must  be  **  wont  and  accustomed." 

It  appeared  that  the  road  in  question  passed  over  a 
stream  of  water,  which  fed  a  mill ;  and  that  over  thb 
stream,  which  was  usually  about  three  feet  deep,  but 
occasionally  shallower,  and  in  floods  much  deeper,  there 
was  an  arch  of  nine  feet  span,  but  it  had  no  battlements 
at  either  end;  it  was  marked  on  the  keystone  1762,  and 
it  was  spoken  to  as  existing  before  43  Geo,  3.  The 
witnesses  for  the  prosecution  stated  that  the  arch  in  ques- 
tion was  a  culvert,  and  not  a  bridge ;  and  that  the  want 
of  battlements  constituted  the  difference  between  a 
bridge  and  a  culvert. 

Talfourd,  Serjt.,  and  Greaves.  This  is  a  bridge,  and 
not  a  culvert.  It  is  a  mere  question  of  law,  and  not  of 
fact.  The  case  of  Rex  v.  The  Inhabitants  of  Oxford- 
shire (a)  shews  that  every  thing  necessary  to  constitute 
the  legal  meaning  of  a  bridge  exists  here.  Here  is  ao 
arch  over  a  stream  of  water,  flowing  between  banks 
more  or  less  defined.  It  is  impossible  to  say  that  the 
want  of  battlements  prevents  it  from  being  a  bridge. 

(a)  1  B.  &  Ad.  289.     In  that  a  channel  between  banks  more 

case  it  was  held,  that  a  bridge,  or  less   defined,  although  soch 

to  be  repaired   b^  the  counter,  channel    mav    be    occasiooailj 

must  be  over  water,  flowing  Jn  dry. 


WHITlftY. 


OXFORD  CIRCUIT,  V  WILL.  IV-r  421 

pose,  instead  of  being  nine  feet  wide,  it  were  fifty,         1835. 

over  the  Set  era,  it  could  not  certainly  be  called  a     Ji^^!^^^ 
r-^      .      ,        ,  -.    ,  ,  The  KiHo 

ert.     The  depth  and  uncertainty  of  the  stream  shew  v. 

it  is  such  a  one  as  requires  a  bridge  over  it,  in  order 

nable  the  public  to  pass;  and  that  being  so,  the 

ity  are  primarily  liable  to  repair  it.     If  that  be  so, 

I  the  bridge,  together  with  300  feet  at  each  end  of  it, 

to  be  taken  as  if  they  were  struck  out  of  the  road. 

I  then  the  description  in  the  indictment  is  not  proved. 

)  indictment  charges  the  road  as  a  continuous  road, 

1  the  well  to  the  cottage ;  whereas  it  ought  to  have 

ed  the  road  in  question  to  extend  from  the  well  to 

commencement  of  300  feet  from  the  end  of  the 
ge,  and  to  extend  from  the  end  of  300  feet  from  the 
^r  side  of  the  bridge  to  the  cottage.     Suppose  the 

feet  had  been  in  another  parish,  the  variance  would 
rly  be  fatal.  Now  this  portion  being  repairable  by 
county,  is  just  as  if  it  were  in  another  parish. 

2.  V.  Richards  and  McLean,  As  to  whether  or  not 
is  a  culvert,  the  former  indictment  is  conclusive 
lence.  It  was  there  indicted  as  a  road  ;  and  the  de- 
iants  are  not  now  at  liberty  to  deny  that  fact.  If 
(  a  culvert,  then  the  defendants  are  bound  to  repair  it 
I  part  of  the  road.  That  being  so,  then  the  other 
ration  does  not  arise.  But  assuming  that  it  is  a 
Ige  repairable  by  the  county,  then  the  defendants 
y  be  convicted  for  not  repairing  the  residue.  It  is 
,  matter  of  description,  and  proof  of  less  than  what  is 
will  suffice. 


Park,  J. — I  should  say  it  is  a  question  for  the  jury, 
it  if  you  throw  it  upon  me,  it  is,  I  think,  a  culvert, 
1  not  a  bridge ;  and  such  a  culvert  as  the  county  are 


CASE  ON  THE  HOME  CIRCUIT. 

not  bound  to  repair.     If  I  am  to  say  whether  such  a 

thing  as  this  is  a  part  of  the  road,  I  am  of  opinion  that 

V,  it  is.     I  think  also  that  you  have  concluded  yourselves 

Whitney,     j^^  ^j^^  former  indictment,  but  you  may  move,  if  you 

please. 

Verdict— Guilty  (fl). 

(a)  No  motion  was  made. 


HERTFORD  ASSIZES. 

The  Kino  v.  Tottenham  and  Cornell. 

A  stack,  of       Burning.     The  indictment  charged  that  the  pri- 
wnicu  iiio  J.  •     ■  t 

ower  part        soners  set  fire  to  "  a  stack  of  straw,     the  propert;  ol 
consist,  of       .  J  f^     j^    ^ 
cole-«eed 
straw  and  the        It  appeared  that  the  stack  in  question  consisted  in  tbe 

wh^'t  stubble  '^^er  part  of  cole-seed  straw  (a)^  and  in  the  upper  part 
is  not  a  slack   of  wheat  Stubble. 

of  straw;  and 
the  setting  it 

on  fire  is,  Ryland,  for  the  prisoners,  obiected  that  this  was  not 

therefore,  not  j         ^  r  /      j 

a  capital  of-      a  Stack  of  Straw  within  the  meaning  of  the  stat.  7  &  ^ 

fence  within       n »^   a    «    ork    o    i-^ 

the  stat.  7 &8  Geo.  4,  c.  30,  s.  17. 

Gto.  4,  c.  29, 
8  17 

Gaselee,  J.,  (having  conferred  with  Lord  Denma.n, 
C.  J.) — We  are  of  opinion  that  the  objection  is  fatal. 
The  prisoners  must  be  acquitted. 

Verdict — Not  guiltj. 


(a)  Colewort  is  a  species  of  cabbage. 


I 
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1836. 

BEDFORD  JSSIZES. 

Rex  v.  Taylor  and  Penwright. 

IHE  prisoners  were  indicted  for  feloniously  assaulting  Gamekeepers 

and  wounding  certain  gamekeepers  of  Sir  John  Osborne,  serve  between 

ill  certain  preserves  in  Oxley  Wood,  in  order  to  prevent  ^7^'*  h?"^  °"5 

their  lawful   apprehension.     There   were   also   counts,  the  6ring  of 

charging  the  intent  to  be  to  do  the  gamekeepers  some  nnKjeedUiiTrn 

grievous  bodily  barm,  &c.  the  direction 

It  was  proved,  that  between  twelve  and  one  in  the  met  with  two 

night,  the  keepers  beard  two  guns  fired,  and  ran  in  the  Persons,  who 

direction  in  which  the  sound  came,  and  saw  the  two  pri-  guns  nor  game 

soners  in  the  wood.     Neither  gun  nor  game  were  found  ^^ddi"'"^^ 

upon  either  of  the  prisoners  or  near  them.     The  keepers  found  near 

did  not  say  any  thing  to  the  prisoners  before  they  seized  gamekeepers 

them,  and  neither  party  had  seen  the  other  before.     The  immediately 
ry?     #  1  4-11  •  1  •       seized  them, 

pnsoner  lay  (or  struck  one  of  the  keepers  with  some  m-  without  calling 

strument,  and  seriously  injured  and  wounded  him.     A  °"  ^^^^  *® 

'*      **  surrender,  or 

scuffle  then  took  place  between  both  prisoners  and  the  in  any  way 

keepers,  which  lasted  for  a  quarter  of  an  hour.  ther/wlw  Siev 

were.    The 

Smith,  for  the  prisoners,  submitted,  that  as  there  was  mounded  one 

no  proof  of  the  authority  of  the  gamekeepers  being  noti-  of  them  seri- 
i-T        L         •  c    1.  '     t.  '  ..J  ously;— Held, 

ned  to  the  prisoners,  or  of  their  being  called  on  to  sur-  that  the  pri- 

render,  or  of  their  being  in  pursuit  of  game,  it  was  to  be  *?"^'^j'*j^i, 

taken  that  what  was  done  was  done  in  self-defence,  or  at  might,  under 

the  most,  that  if  dealh  had  ensued,  it  would  only  have  gtancw  "and 

been  manslaughter,  and  therefore  the  prisoners  could  not  taking  into 
,  .        ,  .....  consideration 

be  convicted  upon  this  indictment.  the  situation 

and  the  time 

n  J    1    *^^  tbe  night, 

Gutiniiig  and  Bt/les,  for  the  prosecution,  contended,  &c.  be  properly 

that  there  was  enough  to  warrant  the  apprehension  of  the  5°"  th     t  """ 

prisoners  and  to  sustain  the  indictment.  9Geo.4,c.di, 

ss».  ll&H«, 

VOL.  HI.  F  F 
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1836.  And  of  this  opinion  was  Mr.  Justice  Vaugiian;  ami 

under  bis  direction  the  prisoners  were  found 

Guilty. 


The  King 

t*. 

Taylor  and 
Penwright. 


Rex  v.  Joseph  Walter. 

Amngistrate     iHE  prisoner  was  indicted   for  stealing  four  sacks  of 
returned,  with  , 

the  depositions  clover  seed. 

taken  before  fhe  prosecutor  stated  that  the  prisoner,  when  under 

him,  that  the  .     \        .       ,  ^    ,^         .  , 

prisoner  said —  examination  in  the  presence  of  the  oiagistratei  made  a 

I  decline  to   confession  of  his  guilt,  and  was  about  to  state  it« 

say  anything:  ^       9 

— Held,  that 

circumstances       Lord  Abinger,  C.  B.,  on  referring  to  the  depositions 

n  witness  for     returned  by  the  magistrate,  found  that  the  prisoner  was 
theprosecu-        ,  ,       ,  . ,  t    .     .•  •  •     •» 

tion  could  not  there  stated  to  have  said — "  I  decline  to  say  any  thmg; 

be  allowed  to    ^^j  upon  this,  his  lordship  was  of  opinion  that  the  pro- 
give  endence  ♦  .  . 
ofrhetermsof  secutor*s  statement  could  not  be  received  in  evidence; 

whrcVhT"'     *^"'  ^^^  Other  evidence  in  the  case  being  sufficient,  the 
stated,  the  pri-  prisoner  was  found — 

soiiermade  in  r*   'i  • 

the  presence  of  Ouilt}. 

the  magistrate, 

and  while  un-        ,     t*  »r      •         . 

der  exaroiiia-         '"  ^'  ^''  "<"''■»*  <"»«  othen^      stances  of  that  case,  be  giren  f" 

tion.  H.  &  M.  C.  C.  R.  338,  it  was      add  to  the  written  cxaminniioii 

!ield  lliat  parol  evidence  might,      of  n  prisoner  l)eforc  the  niagir 
under    the    particular     circuni-      trate. 
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NORWICH  ASSIZES. 


Rex  v.  Fuller  and  Taylor. 

I  HE  prisoners  were  indicted  for  a  highway  robbery.  It  is  the  duty 
After  a  long  case  of  alibi  had  been  proved  on  the  part  °  ">e  mn^s- 

of  the  prisoners—  ail  the  depmi- 

tions  taken 
against  a  pri- 

Palmer,  for  the  prosecution,  called  the  clerk  to  the  soner,  and  not 

merely  the  dc" 
magistrates  to  produce,  for  the  purpose  of  contradiction,  positions  of 

the  deposition  of  a  witness  whose  name  was  not  on  the  those  whom  he 

"^  ,  thmks  proper 

back  of  the  bill,  but  who  had  been  called  on  the  part  of  to  bind  over 

the  prisoners  to  prove  the  alibi.  "'  witnesses. 

Prendergast  and  JByles,  for  the  prisoners,  inquired  why 
that  deposition  had  not  been  returned  with  the  others. 

The  clerk  replied,  that  he  never  returned  the  deposi- 
tions of  persons  who  were  not  bound  over ;  and  added, 
that  he  was  directed  by  the  magistrates  not  to  return 
them. 

Vauohan,  J. — It  is  very  wrong  to  withhold  any  of  the 
depositions  taken  before  the  magistrate ;  all  the  deposi- 
tions taken  ought  to  be  returned,  whether  the  witnesses 
who  made  them  were  bound  over  or  not(tf). 


(tf)  See  the  observations  of 
Mr.  Baron  Alderson  on  this 
sultject,  in  the  case  of  Rex  v. 
SiiaanSy  6  Carr.  &  Payne,  540; 
mle,  vol.  ii.  598.  The  statute 
7  Geo.  4,  c.  6,  s.  1,  provides 
"  that  notfiing  herein  contained 
shall  be  construed  to  require  any 
such  justice  or  justices  to  hear 


evidence  on  behalf  of  any  person 
$0  charged  as  aforesaid,  [i.  e. 
clmrged  with  felony  or  suspicion 
of  felony,]  unless  it  shall  appear 
to  him  or  them  to  be  meet  and 
conducive  to  the  ends  of  justice 
to  hear  the  same."  This  proviso 
leaves  it  in  the  discretion  of  the 
magistrate^  either   to   hear  the 
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1836.          evidence  of  the  prisoner's  wit-  give  the  prisoner  an  oppt 

N^^v*^^        nesses  or  nor.     We  would  how-  of  applying  to  the  judge 

The  King      ever  suggest,  that  in  all  cases  it  the  deposition  read  in  ca 

V*             is  highly  advantageous  that  the  ness  died  before  the  tri 

Fuller  and    prisoner's  witnesses   should   be  secondly,  because  it  woi 

examined  before  the  magistrate,  great  check  upon  false  « 

and  their  depositions  returned  improving  their  tale  betvi 

to  the  judge;  and  this  for  two  time  of  the  examination 

reasons: — first,  because  it  would  time  of  the  trial. 


WORCESTER  ASSIZES. 


Rex  v.  Passey^  Meadows,  and  others. 

Sembk,  that  in  ^<r 

case  of  night-  IN  IGHT- POACHING.  The  indictment  chaigi 
S^'o  are^at^the  ^''®  defendants,  four  in  number,  were,  on  the  5th  E 
place,  each  ber,  1833,  night-poaching,  (some  of  them  being  a 
with  a  com-      '"  a  wood  called   Norton   Hill  Wood,  the  prop< 

mon  intent,  Charles  Edward  Hanford,  Esq.  In  another  coi 
are  equally  ^  * 

guilty,  al-         offence  was  charged  to  have  been  committed  on 
o^nlylre'^^^^     land  in  the  occupation  of  liichard  RimmelL 
upon  the  land:       It  appeared  from  the  evidence  of  an  accomplice 
those  who  are    I^^H/iofn  Smith,  that  all  the  defendants  went  to  a  p 

watching  at  called  Norton  Hill  Wood,  for  the  purpose  of 
the  outside  of  i     i  n     r    i  •        i  • 

a  preserve  for    pheasants;  and  that  all  of  them,  exceptnig  linns 

the  purpose  of  ^^^  defendant  Meadows,  went  into  the  wood,  they  i 
givnig  the  -^ 

al&rm  on  the     ing   outside ;  and   on   the  approach  of   Mr.  Ha 

tlie'iwine-*^        gamekeepers,  the  witness  and  the   defendant  Al 

keeper,  to  went  into  the  wood  and  informed  the  other  defenc 
others  who  are  .         ,  ,  t,  .        .i_  n^       .       , 

in  the  preserve,  »*,  when   they  all  ran  away  together.      I  he  land 

and  who  after-  ||^g  vkood  was  in  the  occupation  of  Richard  Rimr. 
wards  go  into 
the  preserve 

for  that  pur.  Currinston,  for  the  defendants.     I  submit  that 

pose,  are  o       ' 

equally  guilty    fendant  Meadows  must  be  acquitted.     He  never 

with  those  who  ,,  j    r        .i  r    j     4        * 

enter  the  pre-     ^"^  wood   for  the  purpose   of  destroymg   game 

serve  at  first. 
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He  only  entered  the  wood  when  the  poaching  was  over, 
and  when  they  all  ran  away.  The  words  of  the  statute 
9  Geo.  4,  c.  69>  are,  *^  shall  enter  or  be  on  any  land." 

F.  V.  Lee,  for  the  prosecution.  There  is  a  count 
which  charges  the  offence  to  have  been  committed  on 
the  land  outside  of  the  wood,  and  all  the  prisoners  were 
together  there. 

Carrington,  That  is  so;  but  none  of  the  party  ever 
intended  to  kill  any  game  on  that  land. 

Aldbrson,  B.  (in  summing  up.) — The  entering  on 
the  land  by  one  is  to  be  considered  as  the  entering  of  all, 
if  the  others  are  at  the  place  and  assisting.     Exactly  in 
the  same  way,  that  would  fix  them  in  a  case  of  burglary — 
there,  all  are  guilty,  as  well  those  who  actually  enter  the 
house  as  those  who  are  close  at  hand  on  the  outside  of 
it,  waiting  to  watch  or  to  carry  off  the  property.     It  is 
enough  if  all  these  persons  were  at  the  place,  each  of 
them  acting  his  part,  and  conducing  to  one  common  in- 
tent, although  some  only  of  the  party  were  bodily  in  the 
wood.     That  being  so,  you  will  consider  whether  the 
accomplice  and  the  defendant  Meadows  were  not  watch- 
ing outside  the  wood,  which  they  both  afterwards  entered, 
and  where  they  joined  the  rest  of  the  party  for  the  pur- 
pose of  giving  an  alarm  to  the  other  defendants,  on  the 
approach  of  the  gamekeepers;  and  if  you  think  that  was 
80^  you  will  find  the  defendant  Meadows  guilty,  as  well 
as  the  others  who  were  originally  in  the  wood;  but  if  you 
think  that  he  remained  out  of  the  wood  for  any  innocent 
purpose^  and  not  for  the  purpose  of  aiding  those  who 
were  in  it,  then  you  will  acquit  him. 
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1836. 
The  King 

V. 

Passey, 
Meadows, 
aud  others. 


The  jury  found  all  the  defendants  guilty. 
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STAFFORD  ASSIZES. 


Addison  and  others  v.  Round. 

Churchwai^  T ROVER  by  the  churchwardens  and  overseers  of  the 
seers  have  not  P^^"^  ^^  ^^^  parish  of  Wednesbury  against  the  defendant, 

such  a  proper-  ^vho,  from  the  year  1826  to  the  year  1832,  was  surveyor 

ty  in  the  ac- 

count  books      of  the  highways  of  that  parish^  to  recover  the  assess- 

ofalatesur-  nients,  rate-books,  and  account-books  appertaining  to 
highways  as  the  highways  of  that  parish  during  the  time  the  defend- 
10  mainrain^'"  ^"^  ^^^^  '"  office.  Pleas:  first,  not  guilty;  second,  that 
trover  for  the  plaintiffs  were  not  possessed  of  the  books,  &c.  as  of 

iheir remedy  their  own  property;  thirdly,  the  Statute  of  Limitations, 
is  under  the 

sV.  78  8.^8.  ^^  ^^^^  opened  by  Ludlow,  Serjt.  for  the  plaintiffs, 
A  late  sur-  that  the  defendant  was  appointed  surveyor  of  the  high- 
ways, on  Ins     ways  in  the  year   1826,  and  continued  in  oflSce  till  the 

account  books  y^^^   1330.    and   that  by  the  statute   13  Geo.  3,  c.  78, 

being  de-  ^  »  ^  ^ 

manded  of        s.  48  (a),  he  was  bound  to  deliver  the  account-books  to 

hin^atthe  ^^^  ^p  ^1^^  churchwardens  or  overseers  of  the  poor  of 
vestry,  said,  '^ 

"  I  have  not  the  parish;  the  statute  58  Geo.  3,  c,  69,  s.  6(i),  further 
have  delivered  <^i>*ecting  that  the  accounts  of  the  surveyor  should  be 
them  to  my  deposited  in  such  place  as  the  vestry  should  appoint, 
and  his  bro-      [Aldersofty    B.     The     defendant    probably    bought  the 

ther  J.  in  his     i^ooks  themselves ;  and  there  is  a  statutable  mode  for  the 

presence  said, 

*'  I  have  them,  recovery  of  them,   which,  if  properly  enforced,   would 

^em  ^^  J^*^^  h^\e  put  them  into  the  possession  of  the  churchwardens 

was  one  of  and  overseers ;  and,  when  they  have  them,  the  Vestry 
the  overseers       -  ,.  ,.  ,  iri  ••it 

of  the  poor        -^^^  applies  and  pomts  out  the  mode  01  depositmg  them.J 

rish^—Held  ('')  ^^^  ^'"■^*^  *"  Chiilys'  Burn's  (6)  Set  forth  in  Chittys'  Bum's 

in  an  action       J"St.  tit.  "  Highways."  Just.  tit.  "Poor,"  sect.  ii.  div.  12, 

of  trover  p.  76,  edit.  1836. 

against  A,, 

that  this  was  no  evidence  of  a  conversion  by  A.^  as  tlie  overseer  is  a  person  to  whom 

the  books  are  to  be  delivered   under  (he  stat.  13  Geo.  3,  c.  78,  s.  48,  and  the  judge 

will  not  leave  it  to  the  jury  to  say  whether  this  delivery  over  was  colourable  only. 


Round. 
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Does  your  lordship  think  that  the  plaintiffs  cannot  main-         1836. 
tain  trover?     [Alderson^  B.    Sopposing  that  the  High-      ^'^^ 
way  Act  had  given  no  power  of  compelling  the  books  to     and  others 
be  delivered  up,  the  case  would  stand  thus: — the  de- 
fendant purchases  a   book    for   himself  with  his   own 
money,  and  makes  entries  in  it:  that  does  not  make  it 
the  property  of  the  parish.     My  present  impression  is, 
that  you  have  opened  a  nonsuit  on  the  second  plea ;  but 
I  must  try  the  first  issue  for  the  question  of  costs,  as  the 
first  plea  admits  the  pl-operty.] 

To  prove  a  conversion,  Mr.  Danks  was  called;  he 
said,  '^  I  was  at  a  vestry-meeting  in  January,  1833.  The 
defendant  was  there,  and'  the  books  *were  demanded. 
Tlie  defendant  said  that  he  had  not  got  them;  but  had 
delivered  them  to  his  brother  Joseph^  who  immediately 
said, '  I  have  them,  and  I  will  keep  them.'*'  Mr.  Joseph 
Round  was  then  one  of  the  overseers.  Other  evidence 
was  given  with  a  view  of  proving  a  conversion,  but  it  did 
not  carry  the  case  further. 

Alderson,  B. — This  is; no  conversion,  as  the  evi- 
dence stands.  The  surveyor  delivers  the  books  to  one 
of  the  overseers. 

Ludlow,  Serjt.  On  these  pleas,  the  defendant  cannot 
avail  himself  of  this  delivery ;  he  should  have  pleaded  it. 
[Alderson,  B.  Can  you  make  the.delivery  of  these  books 
to  Joseph  Rounds  conversion?  I  should  say  not;  be- 
cause a  literal  compliance  with  the  act  of  parliament 
certainly  cannot  be  a  conversion.]  May  not  a  conver- 
sion depend  on  the  finding  of  the  jury  as  to  the  com- 
pletion of  particular  focts?  The  delivery  may  only 
have  been  colourable,  as  Mr.  Joseph  Round  has  not 
delivered  them  over. 


430 


1836. 


Addison 
and  others 

V. 

Round. 
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AldersoNi  B. — ^Tbat  would  be  the  fault  of  Joseph, 
There  are  two  points  in  this  case — the  one  as  to  the 
conversion,  the  other  as  to  the  property.  I  am  against 
you  upon  both.  But  as  the  conversion  is  a  question  of 
costs,  I  will  give  you  leave  to  move  to  enter  a  verdict  for 
the  plaintiffs  on  that  issue. 

Nonsuit. 


In  the  ensuing  term^  Ludlow,  Serjt.  applied  to  the 
Court  of  King's  Bench  to  set  aside  the  nonsuit;  but  the 
Court  refused  a  rule  on  both  points,  being  of  opinion 
that  the  plaintiffs  had  not  such  a  property  in  the  books, 
&c.  as  would  entitle  them  to  maintain  trover ;  and  also 
that  there  was  no  proof  of  any  conversion. 


Ou  an  indict- 
ment for  night- 
poaching  by 
four,  one  being 
armed,  temble, 
ihat  if  two 
enter  the  land 
laid  in  the  in- 
dictment, and 
the  other  two 
remain  outside 
the  preserve, 
but  are  of  the 
same  party, 
and  are  there 
for  the  same 
purpose,  all 
ougnt  to  be 
found  guilty. 


Rex  v.  Lockett. 

Night  poaching.— The  defendant  was  indicted 
for  night  poaching,  with  three  other  persons^  on  land  of 
the  Duke  of  Sutherland,  one  of  them  being  armed. 

On  the  evidence  it  was  contended,  that  one  or  two  of 
the  poachers  were  not  actually  in  the  Duke  of  Suther- 
land's preserve^  but  that  they  were  waiting  at  the  outside 
to  watch. 

Greaves,  for  the  defendant,  submitted  that  the  jury 
must  acquit,  unless  three  of  the  persons  were  in  the 
wood. 

Alderson,  B. — If  two  persons  were  in  the  wood, 
and  the  other  two  outside  were  of  the  same  party,  and 
there  for  the  same  purpose,  it  would  be  an  offence  within 
the  act. 


The  King 

V. 
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Greaves  submitted,   that  to   support  the  indictoieut         1836. 
three  persons  must  be  together  in  the  same  place^  for  the 
purpose  of  destroying  game  there,  and  that  that  must  be 
the  identical  place  laid  in  the  indictment.     He  cited  the      Lockett. 
case  of  Hex  v.  Dowsell  (a). 

Alderson,  B. — With  all  the  respect  I  feel  for  my 
brother  Patteson,  I  own  I  am  of  a  different  opinion.  It 
is,  however,  not  clear  to  me  that  the  case  of  Rex  v.  Dow- 
sell was  decided  on  that  ground.  I  concur  in  that  ac- 
quittal. This,  however,  is  like  the  case  of  a  burglary, 
where,  if  a  man  stand  on  the  outside  of  the  house,  so 
near  as  to  render  assistance  to  those  who  are  breaking 
open  the  house,  he  is  equally  guilty  with  them. 

Greaves,  I  submit  that  the  distinction  between  that 
case  and  the  present  is,  that  that  case  is  at  common  law, 
and  this  on  the  express  terms  of  a  particular  statute, 
which  requires  that  persons,  '^  to  the  number  of  three  or 
more  together/'  shall  enter  or  be  in  the  place  laid  in  the 
iodictment;  and  the  object  of  the  statute  was  to  protect 
gamekeepers  from  being  overpowered  by  parties  of  three 
or  more  together. 

Alderson,  B. — Suppose  that  some  of  the  party 
were  to  go  down  one  side  of  the  hedge  and  some  down 
the  other,  beating  the  same  fence,  that  would  be  no 
offence  within  the  statute,  according  to  this  decision; 
and  the  same  consequence  would  follow  if  two  went  into 
the  wood  and  a  number  of  others  surrounded  the  out- 
side. Surely  this  statute  meant  to  include  such  cases. 
I  have  a  strong  opinion  on  the  point ;  but  out  of  respect 

(a)  6  Car.  &  Payne,  398. 
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1836.         for  my  brother  Patteson's  opinion^  if  the  question  arises, 
The  King      '  ^'*''  reserve  the  point. 


V. 


LocKETT.  Verdict — Guilty ;  the  jury  finding  that  all 

had  entered  the  wood. 


SHROPSHIRE  ASSIZES, 
Rexv.  Pountney  and  another. 

A.f  being  in      HOUSE-BREAKING. — The  prisoners  were  indicted 

aconsthble^on  ^^'"  breaking  into  the  house  of  John  Garbett^  and  steal- 
a  charge  of        ing  money. 

taken  by  the         O"  ^^^  P^rt  of  the  prosecution,  the  constable  who 

constable  to      jqqJ^  ^i,g  prisoner  Pountney  into  custody,  was  called  to 

an  inn,  where  '  .  ^ 

the  inn-keeper,  prove  a  confession  made  by  the  prisoner  to  the  landlord 

of  the  con- "^  of  the  inn,  to  which  he  was  taken  immediately  after  his 
stable,  held       apprehension.     It  appeared  that  the  constable  was  pre- 

ment  to  A.  to  ^^"'  ^"^  '^^^  ^^^  prisoner  in  his  custody  when  the  con- 
confess;  and  fession  was  procured  by  inducements  held  out  by  the 
hearing  of  the    innkeeper,  and  that  the  constable,  who  was  present,  did 

constable,         ^^j  caution  the  prisoner  in  any  way. 
made  a  con-  ^  "^         ^ 

fession  to  the 

whichT'^t'the  ^'  ^'  ^^^  ^^^  ^^^  prisoner.— I  submit  that  this  con- 
trial,  the  con-    fession  is  not  receivable  in  evidence.     I  am  aware  that, 

stable  was  ,        ,  ^      •  j      r*       •    j 

called  to  prove:  **  ^  general  rule,  a  confession  procured  after  induce- 

•—Setnble,  that  ments  held  out  by  an  unauthorized  person  is  receivable; 
this  confession  .  •       ■  ■  j 

was  not  re-       J^t,  here,  as  the  prisoner  was  in  the  actual  presence  and 

ceivable  in  custody  of  the  constable  at  the  time  of  the  procuring 
evidence.  "^  ,  . 

of  the  confession,  the  constable   must  be  considered  as 

giving  his  authority  to,  and  adopting,  by  his  silence,  the 
inducements  by  which  it  was  procured  ;  and,  if  so,  it  is 
certainly  not  receivable  in  evidence.  A  free  and  volun- 
tary confession  is  deserving  of  the  highest  credit,  because 
it  is  presumed  to  flow  from  a  sense  of  guilt ;  but  a  con* 
fession  procured  by  such  means  as  those   used  in  the 
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present  case  is  of  so  questionable  a  nature  as  to  be  very         IRSG. 

jnsafe  to  rely  upon.  __     .. 

^      '  The  King 


Pot'NTNEY 


Alderson,  B. — This  is  a  point  well  worthy  of  con-  „,XaIio'iher. 
sideration.  I  have  a  very  strong  opinion  against  its 
admissibility  ;  but  as  there  are  opinions  which  I  am 
bound  to  respect  opposed  to  my  own,  I  think  I  had 
better  receive  the  evidence ;  and,  if  it  should  become 
necessary,  I  will  reserve  the  point  for  the  consideration 
of  the  judges. 

The  evidence  was  received. 

The  prisoners  were  acquitted  on  the  merits. 


GLOUCESTER   ASSIZES. 

* 

Rex  v.  Thomas  Hems. 

1  HE   prisoner  was   indicted   for  maliciously   cutting  jf  ^  police 

Joieph  Parry,  who  was  one  of  the  Cheltenham  police,  constable,  on 
.  I  •  mi       •      •  'J  being  sent  for 

with  intent  to  murder  hini.     The  mdictment  contamed  at  a  late  hour 

the  usual  counts,  laying  an  intent  to  do  grievous  bodily  °|  ^"®  "J8"'  ^" 

'JO  o  J   clear  a  beer- 

harm,  &c.    It  appeared,  that  at  about  twenty  minutes  to  house,  do  so, 

twelve  o'clock  at  night,  on  the  10th  of  September,  the  persons  on 
prosecutor  was  called  into  a  beer  house,  and  desired  to  leaving  the 
clear  the  bouse,  which  he  did,  of  a  number  of  persons  being 'told  to 

who  were  there  assembled.  Having  done  so,  he  went  into  f°  awny,  re- 

°  fuse  to  do  so, 

the  street,  and  there  the  prisoner  and  many  others  were  and  use  threat- 
standing  near  the  door,  when  the  prisoner  refused  to  go  ^""'|  J|°^ 
home,  and  used  very  abusive  and  violent  language  ;  the  Hce  constable 
prosecutor  laid  his  hand  on  his  shoulder  gently,  and  told  jaying  hands 

on  him  to  re- 
more  him;  and  if  he  cut  the  police  constable  with  a  knife,  with  intent  to  do  griev- 
ous b€>dily  harm,  this  is  a  capital  offence ;  and  the  fact  of  the  police  constable  hav- 
ing laid  hands  on  the  party,  would  not  have  reduced  the  crime  to  manslaughter,  if 
dmh  had  ensued. 


CASES  ON  THE 

him  to  go  away,  on  which  the  prisoner  immediately 
The  Kino      slabbed  him  in  the   throat  with  a  knife.     The  defence 

V.  attempted  was,  that  the  prosecutor  had  previously  struck 

Thomas  Hbmb.  ^, 

the  prisoner. 

Williams,  J.,  (to  the  jury.) — If  a  policeman  is  called 
upon  to  send  guests  away  from  a  public-house,  who 
may  be  disorderly  or  unwilling  to  go,  if  he  does  send 
them  away,  he  is  doing  nothing  but  what  is  within  the 
line  of  his  duty,  and  what  is  perfectly  necessary  for  the 
preservation  of  order.  Twenty  minutes  to  twelve  o'clock 
at  night  is  a  time  at  which  it  is  convenient  and  right 
that  a  public-house  should  be  cleared ;  consequently,  if 
a  policeman  had  heard  any  noise  there,  he  would  have 
acted  within  the  line  of  his  duty  if  he  had  gone  in,  and 
insisted  that  the  house  should  be  cleared;  and  much 
more  so,  if  he  was  required  by  the  landlady  :  and  after 
that  was  done,  if  a  knot  of  people  remained  in  the  street, 
and  the  crowd  increased  in  consequence  of  their  atten- 
tion being  drawn  to  the  clearing  of  the  house,  and  if 
any  thing  was  saying  or  doing  likely  to  lead  to  a  breach 
of  the  peace,  the  policeman  was  not  only  bound  to  inter- 
fere, but  it  would  have  been  a  breach  of  his  duty  if  be 
had  not  done  so.  One  great  use  of  these  police  coin 
stables  is  to  prevent  mischief  in  the  bud,  and  to  ioter* 
fere  as  early  as  possible  before  it  breaks  out ;  and  if  in 
so  doing  he  ordered  the  people  to  go  away,  and  any  one 
was  unwilling,  and  defied  the  policeman,  and  used 
threatening  language,  the  policeman  was  perfectly  justi- 
fied in  insisting  upon  that  person  going  off;  and  if  he 
had  warned  him  several  times,  and  be  would  not  go 
away,  and  use  threatening  language,  if  any  one  ventured 
to  touch  him,  the  policeman  was  entirely  justified  in 
using  a  degree  of  violence  to  push  him  from  the  place, 
in  order  to  get  him  to  go  home  ;  and  therefore  any  diing 
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that  he  did  would  not  be  in  the  nature  of  an  assault,  but  insc. 

would  be  an  act  in  the  discharge  of  his  duty,  and  there- 

,  ,  ,  •  r  J     f  •  The  Kino 

fore^  any  blow  that  was  given  afterwards  by  a  cutting  y, 

instrument^  would  be  precisely  the  same  as  if  it  had  been  Thomas  Hems. 
given  without  any  thing  being  done  by  the  policeman. 

Verdict — Guilty. 


Rex  v.  Jambs  Long. 

Assault. — The  first  count  charged  the  prisoner  To  justify  the 
with  assaulting  Thontas  Webb,  in  the  execution  of  his  oPa^persoiT" 
duty  as  a  gamekeeper  to  the  Duke  of  Beaufort  (a).   The  under  the  aist 

SGCt   Oi  the 

second  count  was  for  a  common  assault  on  Thomas  Game  Act,  l 
Webb.  ^  «":'«•  *. 

,  f  nr  1  •       V  c.  32,  he  must 

Thomas   Webb  said,  I  am  gamekeeper  to  the  Duke  have  been  re- 

of  Beaufort.     On  the  28th  of  February  last  I  saw  the  ftlid^  anrf 
defendant  tracking  hares  in  the  snow  in  several  fields  in  to  tell  his 
ihe  manor  for  which  I  am  keeper.     I  concealed  myself  (1,^  «  wilfully 

hi  a  road  behind  a  gate ;  the  defendant  came  close  up  continuing  or 

,.,„.,  ,  returning  upon 

to  It ;    I  got  up  and  said,  *  What  sport  have  you  had  ?    the  land,"  to 

He  said,  what  odds  is  that  to  you.     I  said,  if  I  could  J^'V'^  *."  *P" 

*  J  ^  prehension, 

catch  hold  of  you,  I  would  let  you  know.     He  turned  must  be  upon 

and  ran  away.   I  directly  followed  after  him  ;  when  I  got  ^^jj  f^^  the   ' 

within  ten  yards  of  him,  he  began  pulling  the  stock  of  a  purpose  of 

f  i»  f  •  •  111  1  4.  pursuing  game 

gun  out  of  one  of  his  pockets,  and  the  barrel  out  of  ano-  there. 

iher*   He  then  held  the  gun  up  in  a  threatening  attitude ; 

I  went  up  to  him,  and  he  lowered  the  gun,  and  said,  I 

will  go  with  you.     We  went  back  together  to  the  road. 

I  then  said,  I  should  like  to  know  your  name.    On  that 

he  went  across  the  road,  and  tried  to  get  over  the  wall. 

I  caught  hold  of  him,  and  pulled  him  back,  and  said, 

{a)  This  count,  as  the  assault  and  does  not  authorize  any  greater 
was  not  committed  in  the  night,  punishment  than  a  count  for  a 
was  not  framed  on  any  statute,      common  assault. 


James  Long. 
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1836.         there  is  no  road  that  way.     A  scuffle  ensued  ;  1  ilircw 
The  Kino      '""^  down,  and  fell  on  him.     He  got  up  again,  and  we 
v.^  scuffled,  and  I  threw  liim  down  again.      Before  I  Mould 

let  him  get  up  again,  he  said,  I  will  go  along  with  you. 
I  got  the  barrel  of  the  gun  from  him.  We  went  about  a 
yard  together.  He  then  tripped  me  up,  and  laid  hold  o( 
the  barrel,  and  put  his  foot  on  my  throat  till  I  was  nearly 
choked.  He  then  got  the  barrel  away,  and  hit  me  on 
the  head  with  it.  The  land  on  the  other  side  the  wall 
is  in  the  same  manor  as  that  where  I  first  saw  him. 

Greaves,  for  the  defendant.  IMie  first  count  is  not 
proved.  No  deputation  is  put  in,  pursuant  to  the  13lh 
section  of  the  1  &  2  Will.  4,  c.  32 ;  and  there  is  do 
proof  ofinrolment  pursuant  to  s.  13  of  the  same  act, 
without  which,  even  if  there  were  a  deputation,  it  would 
be  void.  Then,  on  the  second  count,  the  defendant  is 
entitled  to  an  acquittal.  The  keeper  had  no  authority 
to  apprehend  ;  even  if  the  gun  had  been  actually  used, 
there  would  still  be  no  power  in  the  gamekeeper  to  a[>- 
prehend  the  defendant.  That  being  so,  the  prosecutor's 
laying  hold  of  the  defendant  when  he  was  getting  over 
the  wall,  was  an  assault  on  him,  and  justified  the  struggle 
that  he  made  ;  and  as  he  was  only  allowed  to  get  up  on 
promising  to  go  along  with  the  keeper,  although  he  after- 
wards tripped  up  the  keeper,  and  struck  hini«  he  was 
justified  in  doing  so,  for  he  had  a  right  to  use  as  much 
force  as  was  necessary  to  liberate  himself  from  the  illegal 
restraint  which  was  put  upon  his  person.  Rex  v. 
Thompson  {a)  is  a  similar  case,  where- a  person  stabbed 
another  in  order  to  free  himself  from  an  illegal  arrest; 
it  was  held,  that  he  was  only  guilty  of  manslaughter. 
I'he  defendant,  therefore,  in  this  case,  is  entitled  to  be 
acquitted. 

(«)  I  R.  &  M.  C.  C.  K.  80. 


The  KfNa 


JaMKS  L<iN(i. 
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Talbot  for  the  prosecution.  The  31st  section  of  the 
tat.  1  8c  Q  Will.  4,  c.  13,  gave  authority  to  the  keeper 
0  apprehend  the  defendant ;  for  the  keeper  was  the  ser-  v. 

ant  of  the  Date  of  Beaufort,  and  the  defendant  refused 
lis  name.  Besides,  as  the  land  over  the  wail  was  within 
:he  same  manor,  he  had  a  right  to  apprehend  him  as  he 
ivas  returning  upon  it  again. 

Greaves.  The  31st  section,  which  authorizes  a  person 
\o  require  the  trespasser  to  quit  the  land,  and  tell  his 
name,  only  gives  power  to  apprehend  **  after  being  so 
required."  Here  he  was  not  required  to  quit  the  land. 
The  keeper,  therefore,  did  not  do  enough  to  give  himself 
;hat  power,  and  the  defendant  did  not  return  upon  the 
and  within  the  meaning  of  that  section.  The  returu 
nust  be  upon  the  same  land,  and  for  the  purpose  of 
mrsuing  game.  The  words  ''  continuing  or  returning 
ipon  the  land,"  necessarily  mean  that  the  return  must 
>e  upon  the  same  land  as  the  party  was  found  upon : 
'  continuing"  cannot  be  otherwise  understood,  and  so, 
herefore,  must  "  returning."  The  return  must  also  be 
or  the  same  purpose,  otherwise  a  man  going  over  the 
lame  land  along  a  road,  or  for  any  other  similar  pur- 
>ose,  would  come  within  the  section. 

Williams,  J. — I  think  all  the  objections  are  good  in 
K>int  of  law ;  but  still  it  seems  to  me  that  I  cannot  help 
eaving  the  case  to  the  jury,  in  order  that  they  may  say 
Arhether  the  defendant  used  more  violence  to  Webb  than 
was  necessary,  for  the  purpose  of  effecting  his  escape. 

Greaves  then  addressed  the  jury  on  that  point. 

\'erdict — Not  guilty. 
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V. 

James  Long. 


By  the  Stat.  1  &2  Will.  4,c.32, 
s.  31y  it  is  enacted,  "That  where 
any  person  shall  be  found  on  any 
land,  or  upon  any  of  his  majes- 
ty's forests,  parks,  chases,  or 
warrens,  in  the  day-tirae,  in 
search  or  pursuit  of  game,  or 
woodcocks,  snipes,  quails,  land- 
rails, or  conies,  it  shall  be  law- 
ful for  any  person  having  the 
right  of  killing  the  game  upon 
such  land,  by  virtue  of  any  re- 
servation or  otherwise,  as  herein- 
before mentioned,  or  for  the  oc- 
cupier of  the  land  (whether 
there  shall  or  shall  not  be  any 
such  right  by  reservation  or 
otherwise),  or  for  any  game- 
keeper or  servant  of  either  of 
them,  or  for  any  person  autho- 
rized by  either  of  them,  or  for 
the  warden,  ranger,  verderer, 
forester,  master-keeper,  under- 
keeper,  or  other  officer  of  such 
forest,  park,  chase,  or  warren, 
to  require  the  person  so  found 
forthwith  to  quit  the  land  where- 
on he  shall  be  so  found,  and 
also  to  tell  his  christian  name, 
surname,  and  place  of  abode; 
and  in  case  such  person  shall, 
after  being  so  required,  offend 
by  refusing  to  tell  his  real  name 
or  place  of  abode,  or  by  giving 
such  a  general  description  of  his 
place  of  abode  as  shall  be  illu- 
sory for  the  purpose  of  discovery, 
or  by  wilfully  continuing  or  re- 
turning upon  the  land,  it  shall 


be  lawful  Air  the  pan 
quiring  as  aforesaid,  an< 
any  person  acting  by 
and  in  his  aid,  to  apprel 
offender,  and  to  conve 
cause  him  to  beconveye 
as  conveniently  may  lie 
justice  of  the  peace;  i 
offender,  (whether soap 
ed  or  not),  upon  being  < 
of  any  such  oflTence  befc 
tice  of  the  peace,  shal 
and  pay  such  sum  of 
not  exceeding  Hve  poun 
the  convicting  justice  si 
meet,  together  with  th< 
the  conviction :  Provide 
that  no  person  so  app 
shall,  on  any  pretence 
ever,  be  detained  for 
period  than  twelve  hoi 
the  time  of  his  apprehei 
til  he  shall  be  brougt 
some  justice  of  the  pe 
that  if  he  cannot,  on  a< 
the  absence  or  distanc 
residence  of  any  such  J 
the  peace,  or  owing  to  i 
reasonable  cause,  be 
before  a  justice  of  tl 
within  such  twelve  I 
aforesaid,  then  the  pers 
prehended  shall  be  di; 
but  may,  nevertheless 
ceeded  against  for  his  o 
summons  or  warrant,  i 
to  the  provisions  he 
mentioned,  as  if  no  sue 
hension  had  taken  plac< 


WELCH  CIRCUIT,    VI  WILL.  IV. 


HAVERFORDWEST  ASSIZES. 


Rex  v.  Filler. 


NDING,    The  prisoner  was  indicted  for  having  if  a  felony  be 
d  Margaret  Filler  with  intent  to  do  her  grievous  ^""'^^"f^f" 
harm.     The  prisoner  was  tried  before  a  jury  of  the  county  of 
nty  of  the  borough  of  Haverfordwest,  which  is  a  JasTeeiT 
of  itself.     It  appeared  that  the  offence  was  cotn-  added  to  it  by 
at  a  place  called  Prendergast,  which  was  added  j^^^^  2  &  3 

)oroush  of  Haverfordwest  by  the  Boundary  Act,  ^'/^*»«^;  ^> 
rwf  1     ,   f     ^  and  the  Muni- 

TilL  4,  c.  64,  schedule  O,  50,  and  declared  by  cipal  Reform 

jnicipal  Reform  Act,  5Sl6  mil.  4,  c.  76  (a),  to  ^IIi^^\%q 

of  the  borough,  the  place  in  question  not  being  it  is  triable  in 

d  in  the  county  of  the  borough  of  Haverfordwest  ^1,^  jown/  ^ 

the  passing  of  those  acts. 

EuiDGE,  J. — I  entertain  some  doubt  as  to  the 
:tion  in  this  case. 

^0//,  amicus  curia,  referred  to  the  case  of  Rex  v. 
istices  of  Gloucestershire  (6). 

iy  the  Municipal  Reform  shall  otherwise  direct;  and  by 

Sc  6  Will.  4,  c.  76,  s.  7,  sect.  8  of  the  Municipal  Reform 

cted,  that  after  the  pas-  Act,  it  is  enacted,  "  That  every 

his  act  (Sept.  9,  1835,)  place  and  precinct  which  shall 

tes  and   bounds  of  the  be  included   within   the   metes 

boroughs  named  in  the  and  bounds  of  any  borough  as 

tion  of  the  schedules  A.  hereinbefore    mentioned,     and 

>f  that  act,  (one  of  which  none  other,  shall  be  part  of  such 

rfurdwest),  for  the  pur-  borough;  and  in  those  boroughs 

r  that  act,  shall  be  the  which   are    counties  of    them> 

they  are  settled  and  de-  selves,  shall   be    part  of   such 

in  the   Boundary  Act,  county,  and  none  other." 

VilL  4,  c.  64,  and  remain  {b)   In  that  case   there  had 

such  time  as  parliament  been  an   order  for   stopping  a 

..  III.  G  G 
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1836.  Coleridge,  J.  then  directed  the  trial  to  proceed,  and 

^•^^^^^      the  prisoner  was  acquitted  on  the  merits. 
The  Kino  *^  ^ 

V. 

Filler.        highway  at  Clifton,  made  after  of  Bristol.     Greava  applied  for 

the  month  of  September,  1835,  a  writ  of  mandamus;  and  tbe 

which  the  justices  at  the  Glou-  Court    of  Kind's  Bench,  after 

cester  quarter  sessions  refused  hearing  caase  shewn  by  Co^ 

to  enrol  and  confirm,  on   the  bell^  A.  G.,    and    MaJe,  dis- 

ground   that    Clifton,    by    the  charged  the  rule,  holdio^  that 

Boundary    Act    before    cited,  since  tbe  statutes  above  referred 

schedule  0. 30,  and  the  Munici-  to,  Cliflon  was  for  all  purpoia 

pal  Reform  Act,  had  been  made  now  to  h%  considered  a  part  of 

a  part  of  the  county  of  the  city  the  county  of  the  city  of  Briitol. 


Adjourned  Sittings  at  Westminster  after  Hilary  TVnii, 

1 836. 

Hopkins  v.  Crowe. 
If  ^.,  having    False  imprisonment.     Plea:  Not  Guilty. 

no  right  to  ap- 
prehend B.,  It  appeared  that  the  plaintiff  was  the  driver  of  a  hack- 

offi^r  tot  ^^y  cal>"o»et,  and  that  on  the  night  of  the  30th  of  Sep- 
B.,  and  he  do  tember,  or  the  morning  of  the  1st  of  October,  he  brought 
maintain  an      ^^^  cabriolet,  and  the  horse  which  drew  it,  to  tlie  stables 

action  for  false  of  his  employer,  who  was  the  owner  of  the  cabriolet  and 
imprisonment  ,     •  i        i   /.      i  ■  >  .     •    i 

against  i4.;       horse,  and  that  the  defendant,  who  acted  as  principal 

but  if  A.  ostler  there,  found   fault  with  the  plaintifT  for  brin^iK 

merely  make  a  '  ^  '^  ^     ^  . 

statement  to     home  no  money,  and  said  that  the  plaintiff  had  ill-treated 

leaving  it  to  ^^^  horse.  It  further  appeared,  that  ou  Andrew  Joh*- 
him  to  act  or 

not  as  he  thinks  proper,  and  tlie  officer  then  take  /(.,  B.*s  remedy  against  A,  is  (if 
any)  by  action  on  the  case. 

if  a  person  who  has  ill-treated  a  horse  be  apprehended  by  one  who  is  neither  tbe 
owner  of  the  horse  nor  a  peace  officer,  the  person  so  apprehending  is  not  entitled 
to  notice  of  action  under  the  19th  sect,  of  the  stat.  5  &  6  Wilt,  4,  c.  59. 

If,  under  tliat  stat.  s.  9,  a  peace  officer  be  required  by  another  person  to  take  a 
third  person  into  custody  fur  cruelty  to  a  horse,  not  committed  in  the  officer's  om 
view,  the  officer,  before  taking  the  party  into  custody,  should  either  inquire  into  all 
the  particulars,  or  should  see  the  animal,  so  ns  to  form  a  judgment  as  to  what  has 
occurred. 
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police  constable,  coming  up,  the  defendant  again        i8d6. 

at  the  plaintiff  had  brought  home  no  money,  and 

treated  the  horse ;  upon  which  the  police  consta- 

d,  **  I  can  take  no  charge  about  the  money,  but 

will  give  him  in  chaise  for  ill-using  the  horse,  I 

Le  him."    To  this  the  defendant  replied,  that  he 

e  the  plaintiff  in  charge,  and  the  police  constable 

»ok  the  plaintiff  into  custody,  and  the  case  being 

ted  into  on  the  next  day  before  Mr.  Hoskins,  the 

rate,  the  charge  was  dismissed. 

F.  Pollock,  for  the  defendant.  I  submit  that  the 
I  must  be  nonsuited  on  two  grounds:  first,  that 
m  of  the  action  should  have  been  in  case,  and  not 
3ass,  as  the  defendant  did  not  take  the  plaintiff 
istody,  but  merely  set  the  taw  in  motion  by  causing 
lice  officer  to  fake  him ;  and  secondly,  I  submit 
e  defendant  was  entitled  to  notice  of  action  under 
9  of  the  last  act  of  parliament  for  preventing 
to  animals  (a),  as  the  defendant  was  intendingjto 
tder  the  provisions  of  the  9th  section  of  that 
(6),  which  relates  to  the  apprehension  of  offenders 
ive  been  guilty  of  cruelty  to  animals. 

&  6  Will.  4,  c.  59.  This  name  or  nameS|  and  place  or 

8  in  the  usual  form  of  places  of  abode  to  the  said  con- 

relatire  to  notice  of  ac-  stable  or  other  peace  officer),  to 

seize  and  secure  by  the  authori- 
ty which  it  is  enacted,  tj  of  this  act,  and  forthwith  and 
'ben  and  so  often  as  any  without  any  other  authority  or 
id  offences  shall  happen,  warrant  to  convey  any  such  of- 
ind  may  be  lawful  to  or  fender  before  any  one  justice  of 
constable  or  other  peace  the  peace  within  whose  jurisdio- 
>r  for  the  owner  of  any  tion  the  offence  shall  have  been 
tie  or  animal,  upon  view  committed,  to  be  dealt  with  ac- 
or  upon  the  informa-  cording  to  law,  and  such  justice 
any  other  person  (who  shall  forthwith  proceed  to  exa- 
clare  his,  her,  or  their  mine  upon  oath  any  witness  or 

G  G  2 


Sir  F.  Pollock.  The  clauses  relating  to  noi 
action  have  been  always  held  to  apply  to  case: 
the  parties  hitended  to  act  under  the  provisiui 
statute^  but  have  done  wrong  either  from  a  sli 
excess  of  jurisdiction.  That  was  decided  in  th 
of  Pratt  V.  Uillman  (a),  and  fVells  v.  Odfy  (b). 

Lord  Denman,  C.J.  (in  summing  up). — If 
fendant  directed  the  police  officer  to  take  the 
into  custody,  he  is  liable  in  the  present  action  i 
imprisonment;  but  if  he  merely  made  his  state 
thie  constable,  leaving  it  with  the  constable  to  ac 
as  he  thought  proper,  that  is,  if  the  defendant ; 
said,  '*  You  may  take  him  if  you  think  proper,**  i 
defendant  will  not  be  liable,  at  least  not  in  this 
action.  Police  officers  are  quite  wrong  to  take  i 
into  custody  merely  because  another  says,  '* 
cruelly  used  my  horse."  They  should  either 
into  all  the  particulars,  or  else  they  should  see 
mal,  so  as  to  form  a  judgment  as  to  what  has  o 
If  the  defendant  gave  the  plaintiff  in  charge  to  th 
officer,  your  verdict  ought  to  be  for  the  plaintiff: 
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opinion  that  he  was  not  entitled  to  notice  of  action,  as,  1836. 

not  being  the  owner,  he  could  have  no  right  to  appr^-  xT^^^'^'^ 

hend  an  offender,  v. 

Verdict  for  the  plaintiff. 

In  the  ensuing  term.  Sir  F,  Pollock  applied   for  a 
new  trial,  but  the  Court  refused  a  rule. 


Crowe. 


CENTRAL  CRIMINAL  COURT. 

Rex  v.  Jordan,  Sullivan,  Mott,  and  Sealb. 

1  H  E  first  count  of  the  indictment  charged  the  prisoners  A  room-door 
Jordan  and  Sullivan,  and  another  man  named  May  {a),  f^f^^  ^^^^  person 

with  breaking  and  entering  the  dwelling-house  of  our  '»^«d  the  latch 

,         .  .  .  .  and  entered 

Lord  the  King,  in  the  parish  of  Saint  Dunstan  in  the  the  room  and 

East,  and  stealing  therein  a  quantity  of  bank  notes  and  ^?"^^?^^^^    . 

sovereigns  to  the  amount  of  nearly  4000/.,  some  the  pro-  purpose  of 

perty  of  his  Majesty,  some  the    property  of  a  person  robbm^here, 

named  Walsh,  and  some  the  property  of  a  person  named  which  be  after- 
.,..«.  *       ,  ,  ,      ,  I         •!     I  wards  accom- 

DUitngs.     In  the  second  count  the  locus  was  described  pUshed.    Two 

as  the  dwelling-house  of  Elizabeth  King  Kelly;  and  in  «'^«r  persons 
1  •    1  '       %  T  I       r^  •         ^^^  present 

the  third,  as  a  countmg-house  of  our  Lord  the  Knig.  with  him  at 

The  charge  against  the  prisoners  MoU  and  Seale  was,  |?j?  ^^  I'®  , 

"that  they  before  the  said  felony  was  committed,  to  wit,  for  the  purpose 

ontbei^Tth  November,  1834,  feloniously  and  maliciously  him*to*ent^r 

and  screened 
(a)  May  was  not  in  custody,  having  absconded,  and  not  being  to  ^^^  from  ob- 
be  found.  servation  by 

openmg  an 
umbrelia.     It 
was  held,  that  the  two  were  in  law  parties  to  the  breaking  and  entering,  and  were 
answerable  for  the  robbery  which  took  place  afterwards,  though  they  were  not  near 
the  spot  at  the  time  when  it  was  perpetrated. 

In  burglary,  where  the  breaking  is  one  night,  and  the  entry  the  night  ader,  a  per- 
son present  at  the  breaking,  though  not  present  at  the  entering,  is  in  law  guilty  of  the 
whole  ofleoce. 
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1836.        did  incite,  move,  procure,  counsel,  hire,  and  command,'' 

^■^"^•^^^       the  said  Jordan,  Suliivan,  and  May,  **  the  felony  afore- 

^^  said,  in  manner  and  form  aforesaid,  to  do  and  commit;" 

Jordan*       against  the  statute,  &c. 
and  Gibers.  rm  •     •      .      •  •  i  • 

Ine  pnncipal  witness  agamst  the  prisoners  was  au 

accomplice  named  Huey:  and  from  his  statement  it  ap- 
peared that  the  prisoners  Jordan  and  Sullivan  accompa- 
nied May,  who  was  to  secrete  himself  in  the  office  of 
receiver  of  fines  and  forfeitures,  that  during  the  night  he 
might  commit  the  robbery;  and  that  the  door  being 
latched,  they  assisted  him  in  gaining  admission  by  open- 
ing an  umbrella  to  screen  him  from  observation  while  he 
entered ;  but  it  appeared  that  they  went  away  soon  after 
he  had  got  in,  and  were  not  seen  near  the  place  again 
until  after  the  robbery  had  been  committed. 

C.  Phillips  objected^  that  assuming  Huey*s  statement 
to  be  true,  there  was  no  evidence  to  affect  Jordan  and 
Sullivan  as  principals.  He  referred  to  Hex  ▼.  Stanr 
dery  {a).  All  that  appears  is,  that  they  put  May  into  a 
situation  to  commit  the  felony,  but  did  not  assist  him  in 
the  commission  of  it;  and  for  aught  that  appears.  Mat/ 
may  have  committed  the  offence  while  Jor^/nn  and  Sulli- 
van were  some  miles  off. 

Clarkson,  on  the  same  side.  I  do  not  say  any  thing  at 
present  about  the  law  as  to  the  breaking  and  entering, 
because  your  lordship  would  tell  me  that  the  jury  might 
find  the  prisoners  guilty  of  the  larceny  without  the  break- 
ing and  entering.  It  cannot  be  contended  on  the  other 
side,  that  these  parties  are  principals  in  the  first  degree, 
for  they  were  not  present  at  the  fact ;  and  they  are  not 
principals  in  the  second  degree,  because  the  facts  esta- 
blish another  offence.     I  do  not  say  that,  unanswered, 

(a)  R,  &  U.  305. 


The  King 

V. 
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Huty%  evidence  does  not  prove  abundantly  the  offence         |836. 

of  being  accessaries  before  and  after  the  fact.     It  is  not 

shewo  that  they  were  near  enough  to  give  assistance  at 

the  time;  Hex  v.  Kelly  {a),  Rex  v.Soaresib),    Rex  v.       ^?'^^^'^ 

Davis (c).  Hex  v.  Else(d),  Bex  v.  Badcock{e).     With 

respect  to  the  breaking  and  entering,  there  is  no  case 

which  shews  that  even  entry  by  ingenuity  and  stratagem 

amounts  to  breaking.     If  the  opening  of  the  door  had 

been  procured  by  fraud,  it  might  be  a  breaking,  but  there 

is  no  fraud  shewn. 

Gaseleb,  J. — 1  will  tell  you  how  it  strikes  me.  If 
the  entering  by  means  of  the  umbrella  amounts  in  law  to 
a  breaking  and  entering,  the  question  will  be,  whether  it 
is  not  such  an  act  as  makes  the  persons  concerned  in  it 
principals  in  all  that  was  done  afterwards,  they  going 
there  to  commit  this  larceny. 

Campbell,  A.  G.,  for  the  prosecution. — There  was  an 
inner  door,  that  May  unlatched,  which  constitutes  a 
breaking.  I  admit  that  mere  concert  will  not  dO;  and  it 
is  for  that  reason  that  we  have  indicted  Alott  and  Seale 
as  accessaries. 

GuRNEY,  B.  (stopping  the  Attorney-General.) — The 
way  in  which  my  brother  Gaselee  put  it  satisfies  me. 
The  parties  are  actually  present  at  the  commencement  of 
ihe  transaction,  and  it  is  not  necessary  that  they  should 
be  present  during  the  whole  commission  of  the  offence. 

Campbell,  A.  G.,  referred  his  lordship  to  Foster's 
Crown  Law,  352,  and  East's  P.  C.  tit.  Burglary,  490. 

(a)  R.&  R.  4S1.  (d)  R.  &  R.  142. 

(b)  Ibid.  35.  (e)  R.  &  R.  249;  Russ.  C.  & 
(r)   Ibid.  113.                                M.  vol.  i.  21,22. 


The  Kino 

V, 

Jordan 
and  others. 
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Afidrews,  Serjt.,  submitted  to  the  Court  that  the  con- 
firmation of  Huet/f  the  accomplice^  was  not  sufficient  to 
warrant  a  conviction. 

G  URNEYy  B. — It  is  not  a  matter  to  be  argued.  I  shall 
put  it  to  the  jury. 

Payne,  who  was  with  Andrews,  Serjt.,  asked,  if  his 
lordship  would  allow  him  to  mention  some  recent 
decisions  as  to  the  kind  of  confirmation  which  was 
required. 

GuRN  EY,  B. — I  am  quite  aware  of  all  the  cases.  You 
know  very  well  that  persons  have  been  convicted  on  the 
evidence  of  an  accomplice  alone,  but  I  hope  it  will  never 
be  so  again.  As  far  as  I  can,  1  will  take  care  that  it  shall 
not.  In  this  case  we  are  quite  of  opinion  that  it  is  not 
necessary  that  the  accomplice  should  be  confirmed  as  to 
each  particular  prisoner  (tf). 

Clarksoti,  Your  lordship  takes  into  consideration  the 
objection  as  to  the  breaking? 

GuRNEY,  B. — I  do;  and  we  think  it  is  a  matter  to  go 
to  the  jury.  We  have  all  three  considered  the  objection, 
and  are  of  opinion  that,  assuming  the  evidence  to  be  true, 
(which  is  the  way  to  try  the  question  at  law,)  if  Jordan 
and  Sullivan  were  present  at  the  commencement,  they 
must  be  considered  as  guilty  of  the  whole.  There  has 
been  a  case  of  burglary  where  the  breaking  was  one  night 
and  the  entry  the  next,  and  the  judges  have  decided  that 

(a)  See  as  to  the  conBrmation  and  Ednmrds,  ibid.  272;  as  ai<o 

of  accomplices,  the  cases  of  Res  the  case  of  Rex  v.  Hastings  ab^  : 

V.  Moorcs  and  Spindlo,  7  Carr.  &  Gravesy  ibid.  152,  and  the  cases  } 

Pa^ne,  270,  and   Rex  v.  Wilks  there  referred  to.  , 
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a  party  who  was  present  at  the  breaking,  and  not  present         i836. 
at  the  entering,  was  guilty  of  the  whole.     We  consider 
this  a  much  stronger  case  than  that. 


GurKey,  B.,  in  summing  up,  after  stating  the  indict- 
ment, said — It  seems  clear  that  the  office  of  the  receiver 
of  fines  and  forfeitures  was  entered  not  by  the  breaking 
of  any  outer  doors,  or  so  as  to  leave  any  vestige  of  the 
breaking  of  any  inner  doors,  though  it  seems  the  chest 
was  broken  open.     There  are  two  reasons  why  accom- 
plices are  allowed  to  be  called :  one  is,  that  without  them 
great  crimes  might  pass  undiscovered;  and  another,  the 
fact  that  the  knowledge  that  an  accomplice  may  betray 
bim  tends  to  prevent  a  person  from  engaging  in  the  com- 
mission of  a  crime.     But  the  interests  of  innocence  re- 
quire that  the  evidence  of  an  accomplice  should  not  be 
acted  upon  without  great  caution;  and  I  should  advise 
you  not  to  trust  to  it,  unless  it  receives  such  confirmation 
as  to  satisfy  you  that  it  is  true,  and  that  you  can  trust  it 
as  a  faithful  account.     It  appears  that  a  person  lived  on 
the  premises  as  a  servant  of  the  public,  and  this  indict- 
ment rightly  describes  the  place  where  the  robbery  was 
committed,  as  the  dwelling-house  of  our  Lord  the  King, 
as  he  occupied  it  by  a  servant.     With  respect  to  the 
breaking,  the  witness  Steele  S9iy9  that  he  latched  the  door, 
and  that  a  person  might  get  in  while  he  was  gone  to  lock 
some  other  place,  as  his  back  was  then  turned  to  the 
door,  and  he  says  he  left  no  person  in.     The  question 
for  your  consideration  will  be,  whether  the  door  was  shut, 
and  was  opened  by  the  person  who  committed  the  felony, 
whoever  it  was.     If  Steele  left  no  person  in  when  he 
went  out,  and  he  latched  the  door,  and  the  person  who 
got  in,  got  in  by  raising  the  latch,  that  is  as  much  a  break- 
ing in  law  as  if  he  had  broken  through  twenty  bars  of 
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iron.  His  lordship  then  adverted  to  the  meetings  of  all 
the  prisoners  at  the  house  of  Jordan  and  Sulfwan,  in 
East  Lane,  and  said^ — ^These  meetings  are  of  import- 
ance^ as  the  confirmation  of  an  accomplice  is  by  the  evi- 
dence of  other  witnesses  who  prove  meetings  between 
the  parties.  Hutj/'s  meetings  with  M<Ut  or  Seak  would 
not  be  so  important,  as  they,  being  all  in  the  Custom- 
house, might  meet  for  ordinary  purposes ;  but  it  is  dif* 
ferent  as  to  meetings  with  Jordan  and  SuUivan,  as  they 
have  not  given  us  any  account  of  what  business  they  fol- 
low. After  some  observations  on  Hny*%  crimmality  on 
the  one  hand,  and  his  evidence  of  penitence  on  the  otbefi 
his  lordship  said — You  will  not  trust  implicitly  to  his  evi- 
dence  without  corroboration.  The  corroboration  which 
is  offered  to  you  to  induce  you  to  believe  the  story  he 
tells,  is  of  different,  parts;  the  one  to  shew  that  all  these 
parties  had  together  the  sort  of  intercourse,  which  be 
describes,  of  meeting  at  each  other^s  houses,  about  the 
time  when  the  robbery  was  committed;  the  other  is, 
the  tracing  to  one  of  the  parties  one  of  the  notes  stoleo. 
The  question  is  this — Is  the  evidence  of  Huey  so  con- 
firmed as  to  induce  you  to  believe  that  he  has  told  the 
truth,  with  respect  to  the  four  prisoners  at  the  bar  ? 


The  jury  said — We  find  the  guilt  of  all  the 
prisoners;  but  as  Seah  and  Mott  have  borne 
a  good  character,  we  should  wish  to  recom- 
mend them  to  mercy. 
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Rex  v.  Htams  and  others. 

1  HE  prisoners  were  indicted  for  burglary  in  the  dwel- 
ling-house of  Jane  Hart. 

It  appeared  from  the  evidence  of  the  prosecutrix,  that 
she  went  out,  leaving  her  window  shut  down,  but  not 
fastened,  though  she  admitted  that  there  was  a  hasp 
which  could  have  been  fastened  to  keep  it  down.  The 
entry  waseffected  by  raising  the  window. 

For  the  prisoners,  it  was  objected,  that  this  was  not  a 
sufficient  evidence  of  a  breaking,  as  the  window  was  not 
fastened  when  it  might  have  been,  and  that  it  was  similar 
to  that  of  pushing  farther  up  a  window,  left  a  little  open, 
which  had  been  held  not  to  be  a  breaking. 


Raising;  a  win- 
dow which  is 
shut  down 
close,  but  not 
fastened, 
though  it  has 
a  hasp  wliich 
might  have 
been  fastened, 
is  a  breaking 
of  the  dwel- 
ling house. 


Mr.  Justice  Park  and  Mr.  Justice  Coleridge  were 
of  opinion  that  there  was  enough  to  constitute  a  break* 
ing;  and  the  prisoners  were  convicted  (a). 


(a)  It  may  be  worthy  of  con- 
sideration whether  the  law  of 
constructive  breaking  has  not 
been  carried  somewhat  too  far. 
It  surely  can  never  have  been 
the  intention  of  the  legislature, 
(for  instance),  that  a  little  boy 


who  breaks  a  pane  of  glass  in  a 
shop  window,  and  takes  out  a 
trifling  article  during  the  time 
when  the  streets  are  crowded, 
should  be  considered  as  guilty 
of  an  ofience  which  is  punishable 
with  death. 
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Rex  v»  William  Kinsey. 

A  police  offi-    X HE  prisoner  was  indicted  for  a  rape,  and  for  an  assault 

prehendeda      ^'^^  intent  to  commit  a  rape. 

person  on  a 

charge  of  rape,        -n      .  ,  •  .     ^,    ^    •»  ..        t 

took  from  hiu       Previous  to  the  trial,  C.  C.  Jones,  for  the  prisoner, 

a  watch  and      applied  on  affidavit  to  have  a  watch  and  other  articles 
other  articles.      ^\ 

The  judges  of   which  had  been  taken  from  the  prisoner  by  the  police 

which  he'was    ^^^cer,  at  the  time  of  his  apprehension,  given  up  to  him. 

indicted,  on 

motion  sup-  ^^  »       ^        •  t       i  .  i        • 

ported  by  affi-       Fatteson,  J. — Certainly,  the  property  must  be  givco 

davit,  directed  up;  it  has  nothing  whatever  to  do  with  the  charge.    It 
the  property  .  , 

to  be  given  up  ought  not  to  have  been  taken, 
to  the  pri- 
soner, saying 
that  it  ought         GuRNEY,  B. — It   should   not   have   been  taken;  it 

been  taken       must  be  delivered  up  to  the  jprisoner  himself, 
from  him. 

The  officer  delivered  up  the  watch  to  the  prisoner, 
aud  promised  to  give  him  the  other  articles. 
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(Michaelmas  T«nD»  1835 — continued.) 

The  King  v.  The  Justices  of  Cumberland. 

A  Rule  nisi  had  been  obtained  for  a  certiorari  to  remove  The  justices  at 
an  order  made  at  a  special  session,  in  Cumberland,  for  havenoorig^ 
the  allowance  of  the  accounts  of  the  surveyor  of  high-  nai  j""»dic- 

_-  _,  lion  to  allow 

ways   for  the  township   of  Houghlan.       The  accounts  the  accounts 

were  produced  at  a  vestry  meeting  held  in  the  township,  o^^^ay wardens 
'^         ,  ,  ,  .  or  surveyors  of 

and  some  dispute  arising  as  to  an  item  of  the  account,  highways. 

it  was  unanimously  resolved,  that  the  surveyor  should  want^of  iuris- 
submit  the  accounts  at  once  to  the  justices  at  the  next  diction  cur«d 
special  session.    The  surveyor,  accordingly,  without  first  escence  of  the 
laying  the  accounts  before  a  single  magistrate,  submitted  waywardens 
them  to  the  next  special  session,  at  \V'hich  an  order  was  vestry, 
made  for  their  allowance. 

Sir  F.  Pollock  shewed  cause.  The  justices  at  special 
sessions  have  an  original  jurisdiction  to  allow  the  ac- 
counts of  surveyors  of  highways  within  their  division. 
Rex  V.  The  Justices  of  Somersetshire  (a),  which  was  cited 
when  this  rule  was  moved  for,  is  distinguishable.  There 
the  vestry,  by  a  resolution,  directed  the  surveyor  to  sub- 
mit his  accounts  to  a  particular  magistrate,  to  which  he 
assented ;  but  instead  of  doing  so,  he  carried  his  accounts 
at  once  before  a  special  session,  when  they  were  allowed 
by  the  justices.  Here»  on  the  contrary,  the  surveyor  was 
directed  by  the  vestry  to  lay  the  accounts  at  once  before 
the  special  session,  and  he  ^cts  in  obedience  to  that 
direction.  This  objection  to  the  jurisdiction  of  the  jus- 
tices, at  the  special  session,  should  have  been  taken 
when   the   case   was  heard  at  the  special   session.      It 

(a)  6  Dowl.  &  Ryl.  469;  5  Baraw.  &  Cressw.  816;  3  Dowl.  & 
Rjrl.  Mag.  Ca.  442. 
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cannot  now  be  objected,  after  the  express  assent  \vhich 
was  given,  that  the  accounts  were  not  laid  before  one 
V.  justice  previously  to  their  being  brought  to  the  special 

Cu mb"*^"a *  *^^  session.    If  the  parties  felt  themselves  a^rieved  by  what 

was  done  at  the  special  sessions,  they  might  have  appealed 
to  the  quarter  sessions.     [Pa/Zesoit,  J.  It  has  been  ex« 
presslj  held  in  a  one  in  5  Term  Rep.  (cr),  that  no  appeal 
lies  from  the  adjudication  of  the  special  sessions  to  the 
Court  of  Quarter  Sessions.     How  can  the  agreement 
give  the  justices  al  ibe  special  sessions  jurisdiction  ?] 
There  are  many  instances  ki  which  it  has  been  held  that 
the  consent  of  parties  gets  rid  of  fhe  provisions  of  an 
act  of  parliament.    The  agreement  is  in  tlie  nature  of  an 
estoppel  (6). 


Cresswell,  contrd,  was  stopped  by  the  Court. 

Lord  Denman,  C.J. — The  justices  at  petty  sessions 
have  no  original  jurisdiction ;  and  it  certainly  would  be 
a  very  safe  rule  to  adopt,  that  the  consent  of  parties 


(a)  Rex  V.  Juslicet  of  W.  R, 
of  Yorkshire,  5  T.  R.  629,  and 
Rex  V.  Mitchell,  5  T.  R.  701. 

(6)  Consensus  tollit  erroreno, 
Co.  Litt.  37  a,  126  a,  180  a. 
But  in  the  cases  to  which  this 
principle  appears  to  have  been 
applied,  the  efficacious  consent 
was  the  consent  of  all  parties 
whose  iniereslsyvere  to  be  bound* 
Vide  Batidhal  Cattle  case,  H. 
39  E.  3,  fo.  2 ;  Doune  v.  Darbt/, 
H.  44  E.  3,  fo.  6,  pi.  2 ;  Anon. 
Dj^er,  367  a ;  Ba^nham*t  case,  5 
Co.  Rep.  36  b;  Dormer's  case, 
ibid.  40  b;  Fineux  v.  Hovenden, 
Cro.  £1.  66  i ;  Commins  v.  ikfat- 


sam,  March,  196,  pi.  241;  Blake 
V.  Page,  1  Keb.  36;   Turner  v. 
Bumab^,  12  Mod.  5G4;   Rex  v. 
Clerk,    ibid.  696;    Vin.  Abr., 
vol.  v.,  402,  tU.  Consent;  vol 
xii.  62,  tU.  Evidence  (X  a);  voL 
xiv,  625,  tit.  Judgment  (Z),  pi.  1; 
vol.  xxi.  120,  /*<.  Trial  (S  a  2); 
ibid.  554,  tit.  View  (C)  pi.  32, 
in   marg.     Here,  on   the  coa- 
trary,   by   the  consent   of  tbe 
special  vestry,  it  was  sought  to 
bind   not  the  vestrymen  odI/, 
but  every  rate-payer  in  tbe  pa* 
rish.    And  see  Rtx  v.  Gvytr 
and  another,  ante,  ii*  448. 
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cannot  confer  a  jnrisdictioit  Mrhich  does  not  legally  exist, 

and  that  no  such  estoppel  can  take  place. 

'^'^  The  King 

V. 

Patteson,  J.,  Williams,  J.,  and  Coleridge,  J.,  TheJu»ticesof 

Cumberland. 
concurred. 

Rule  absolute. 


The  King  v.  The  Inhabitants  of  Mile-End 

Old  Town. 

On  ippeal,  an  order  for  the  removal  of  AnH  Coilerall  The  English- 
aad  her  male  bastard  child  from  the  parish  of  St.  emancipated 
Leonard's,  Shoreditch,  to  the  hamlet  of  Mile-End  Old  daughter  of 

,  Iruh  parents, 

Town,  was  confirmed,  subject  to  the  following  case :       residing  in 

Ann  CotieraU,  aged  eighteen  years,  who  has  never  „oj  having  ^ 
done  anj  act  to  gain  a  settlement  in  her  own  right,  was  done  any  act 
born  in  wedlock,  in  Mile-End  Old  Town,  of  Irish  pa*  ii^^nr*<»n- 

rent»,  who  have  not  gained  any  settlement  in  England,  not,  upon  bc- 

,  coming  actu- 

On   20lh  August,  1834,  she  was  delivered  of  a  male  allychargea- 

bastard  child  in  St.  Leonard's,  Shoreditch,  in  the  house  ^*®'  ^  ''^  u 

moved  to  the 

of  her  father,  with  whom  she  contmued  to  reside  as  part  place  of  her 
of  liis  fiHttHy,  occasionally  going  out  charing ;  and  on    '''^J^  .^  ^^^^ 
21  St  Aog^t,  1834,  application  was  made  by  her  mother  case,  the  pa- 

to  the  cfverseers  of  St.  Le6nard's,  Shoreditch,  for  relief  with  all  such 

of  their  chil- 
dren as  have  not  acquired  a  settlement  in  their  own  riglit,  may  be  passed  to  Ire- 
taod,  doder  3  &  4  Will.  4,  c.  40. 

Belief  given  to  a  child  of  Irish  parents,  above  sixteen  years  of  age,  but  residing 
with  his  father's  family,  renders  the  father  actually  chargeable  within  the  meaning 
of  3  &  4  WilL  4,  c.  40,-  notwithstanding  sect.  56  of  the  Poor  Law  Amendment  Act, 
4  &  5  Will.  4,  c.  76,  which  was  held  not  to  apply  to  Irish  and  Scotch  paupers. 

Whether  relief  to  a  child  of  English  parents,  above  sixteen,  but  residing  with 
hit  father,  given  since  the  passing  of  the  Poor  Law  Amendment  Act,  renders  the 
father  chargeable,  qtutre. 

Where  the  daughter  of  an  Irish  pauper  is  removed  with  her  father  to  Ireland, 
ander  3  &  4  WilL  4,  c.  40,  her  bastard  child,  born  in  England,  cannot  be  removed 
with  her,  although  within  the  age  of  nurture. 
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1835.         for  Ami  Cotlerall  and   her  bastard  child   only;   upon 
^^"^^^        which  ihe  order  appealed  against  was  made. 

y^  The  question  for  the  decision  of  the  Court  is^  whether, 

^'m"^*^T^  ^^  reference  being  had  to  the  provisions  of  3  &  4  Will.  4. 

Old  Town.    c.  40,  s.  2,  and  4  &  5  Will.  4,  c.  76,  ss.  56  and  71,  the 

pauper  and  her  bastard  child  were  settled  in  Mile-End 

Old  Town. 

Prendergast,  in  support  of  the  order  of  sessions.    Bj 
sect.  2  of  3  &  4  Will,  4,  c.  40,  two  justices,  upon  the 
complaint  of  the  churchwardens  or  overseers  of  any  pa- 
rish that  any  person  born  in  Ireland  or  Scotland,  &c. 
has  "  become  chargeable  to  such  parish  by  himself  or 
herself,  or  his  or  her  family,'*  may  cause  such  person  to 
be  brought  before  them,  and  examine  him  touching  the 
place  of  his  birth  or  of  his  last  legal  settlement;  and  if 
it  shall  be  found  that  he  was  born  in  any  of  the  aforesaid 
places,  and  has  not  gained  any  settlement  in  England, 
and  that  he  has  become  actually  chargeable  to  the  com* 
plaining  parish  ''  by  himself  or  herself,  or  his  or  her 
family,"  then  such  justices  shall,  by  an  order  of  removal, 
cause  such  poor  person,  his  wife,  and  such  of  his  or  her 
children  so  chargeable  as  shall  not  have  gained  a  settle- 
ment in  England,  to  be  removed  to  his  birth-place.  The 
language  of  this  enactment  is  precisely  the  same  as  that 
of  59  Geo.  3,  c.  12,  s.  33,  upon  which   Rex  v.  White- 
haven {a)  was  decided.      In  that  case  the  pauper,  an 
unmarried  and  unemancipated  daughter  of  Irish  parents, 
being  pregnant,  was  removed  from  Whitehaven,  where 
she   resided  with  her   parents,  to  Workington,  as  the 
place  of  her  birth.    The  pauper's  parents  had  not  gained 
any  settlement  in  England.     The  father  had  not  applied 
for  any  relief  for  himself  or  any  of  his  family.     It  was 

{a)  5  Barn.  &  Aid.  720;   1  Dowl.  &  Rvl.  384;  I  Dowl.  &  Rsl 
Mag.  Ca.  97. 
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held,  that  the  pauper  was  properly  removed  to  Working- 

ton,   for  that  the   charireability  contemplated   was  the     ^    , 

.     11        I.-       r  1-  r       J  .  The  Kino 

actuallj  asking  for  relief,  and  not  the  mere  constructive  «. 

chargeabilitj  by  means  of  the  pregnancy  of  the  unmar-  ^"h^hitants  of 
ried  daughter.      That  case  decides  that   the   child   of    Old  Town. 
Irish  parents,  not  settled  in  England,  is  legally  settled 
in  the  parish  in  which  it  is  born,  and  upon  becoming 
individually   chargeable,  is   removable  to  such   parish, 
although  unemancipated.     Ann  Cotierall  was  therefore 
kgally  settled  in  Mile-End  Old  Town,     This  case  is 
BiDch  stronger  than  JRex  v.  Whitehaven,  by  reason  of 
the  changes  introduced  by  the  Poor  Law  Amendment 
Act  (a).     Before  that  statute,  relief  to  any  uneroanci- 
ptted   member  of  a   man's  family  was   considered   as 
relief  given  to  the  man  himself.     By  sect.  06  of  4  &  5 
WilL  4,  c.  76,  it  is  enacted, ''  that  all  relief  given  to  or 
on  account  of  the  wife,  or  to  or  on  account  of  any  child 
under  the  age  of  sixteen,  not  being  blind,  deaf,  or  dumb, 
shall    be  considered  as  given  to  the  husband  of  such 
«ife»  or  to  the  father  of  such  child,  as  the  case  may  be ; 
•od  any  relief  given  to  or  on  account  of  any  child,  under 
the  age  of  sixteen,  of  any  widow,  shall  be  considered 
as  given  to  such  widow :  provided  always,  that  nothing 
tberein  contained  shall  discharge  the  father  and  grand- 
father, mother  and  grandmother,  of  any  poor  child,  from 
tbeir  liability  to  relieve  and  maintain  such  poor  child  in 
pursuance  of  the  provisions  of  43  Eliz.  c.£," — t.  e»  from 
iibility  to  support  a  child  no  longer  a  member  of  the 
fctnily.      The    legislature    clearly    contemplated    that 
ihencefortb  relief  given  to  a  child  above  the  age  of  six- 
teen^ should  not  be  considered  as  given  to  the  father  or 
tridowed  mother  of  such  child.    This  is  shewn  not  only 
by  the  enactment  of  that  section,  but  also  by  the  proviso, 

(a)  4  &  5  WiU.  4,  c.  76. 
VOL.  III.  H  H 


sixteen*  or  until  the  deatli  of  their  mother."  T 
lature,  by  the  enactment  in  sect.  56,  intended 
the  attainment  of  the  age  of  sixteen  tantan 
emancipation,  for  the  purposes  of  relief  and  of 
of  the  father.  If  this  argument  be  correct,  the 
parents  could  not  have  been  passed  to  Irelai 
unless  her  parents  were  removable,  the  pau] 
clearly  not  liable  to  be  passed  to  Ireland.  Ir 
JienneU  and  Brought  on  (a)  it  was  held,  that  n 
Geo,  3,  c.  12,  s.  33,  an  Irish  female  pauper,  I 
bastard  child  born  in  a  parish  in  England,  an 
the  age  of  nurture,  may,  on  becoming  chargei 
passed  to  Ireland,  though  the  child  cannot  be  s 
her ;  the  act  no)  authorizing  the  removal  of  an 
person.  Birth  in  wedlock  confers  a  settlement, 
be  no  settlement  in  the  parents.  la  Rex  v.  Gre 
ton(b)  the  case  was: — An  Irish  man,  and  i 
woman,  his  wife,  not  having  gained  a  settlement] 
in  Great  Clacton,  and  had  a  child  born  there, 
afterwards  removed  to  St.  Margaret*8,  IpswicI 
the  husband  died,  and  the  woman  afterwards  a 
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cording  to  59  Oeo.  3,  c.  12,  s.  33.     But  the  Court  held         ib35. 

that  the  statute  applied  only  to  persons  born  in  Ireland ;       ^-^n^-"^^ 

that  without  determining  what  would    have  been  the  v. 

case  if  the  mother  had  been  also  chargeable,  and  had  Inhabitants  of 

°  Mile-Emd 

not  acquired  a  settlement,  yet  as  she  could  not  then  be    Old  Town. 

removed  by  pass  to  Ireland,  he  must  be  regarded  as  if 

he  had  no  parent  alive;  and  that  if  so,  he  was  clearly  not 

within  the  purview  of  the  statute.     The  act  of  3  8c  4 

Will.  4r,  c.  40,  is  very  restrictive  upon  the  liberty  of  Irish 

and  Scotch  subjects,  and  should  therefore  be  construed 

with  great  strictness. 

Thesiger,  contrd.      I.  What   was  the  law  upon  this 
subject,  before  the  passing  of  4  &  5  WilL  4,  c.  76  ^ 

Under  59  Geo.  3,  c.  12,  s.  33,  or  3  &  4  WilL  4,  c.  40, 
s.2,  the  legitimate  child  of  Irish  parents,  born  in  Eng- 
land, 16  not  settled  in  the  parish  of  its  birth,  so  as  not 
to  be  liable  to  be  passed  to  Ireland  with  its  parents.     In 
Rex  V.  Leeds  {a)  it  was  held,  that  by  59  Geo.  3,  c.  12, 
i.33,  the  wife  and  unemancipated  children  of  a  Scotch- 
man, who  has  not  acquired  any  settlement  in  England, 
"    must,  if  chargeable,  be  sent  by  a  pass  with  the  husband 
to  Scotland,  and  cannot  be  removed  to  the  maiden  set- 
tlement of  the  wife.     One  of  the  arguments  in  that  case 
-  was,  that  the  children  had  settlements  by  birth  in  Eng- 
^  land,  and  that  therefore  they,  at  all  events,  could  not  be 
^  temoved  :  and  Holmyd,  J.,  says,  **  It  seems  to  me  that 
^  it  18  altogether  immaterial,  provided  the  head    of  the 
^:  iunily  be  born   in   Scotland,  whether  the  children  be 
W  lorn  in  England  or  not.     The  only  exception  is  as  to 
ftose  children  who  have  gained  settlements  in  England 
^      in  their  own  right"  (6).     In  JRex  v.  Whitehaven  the  only 

r 

(a)  4  Bam.  &  Aid.  498.  cial  case  did  not  state  that  the 

(6)  lo  Rex  V.  LeedSf  the  spe-      children  were  born  in  England, 

H  H  2 
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isas.         poittt  considered  was,  whether  a  amUructive  charge- 
_^  |.  ahilitjy  bj  reasoo  of  the  pregnancj  of  the  UDmarhed 

V.  daughter  of  Irish  parents,  was  such  a  cbargeabilitj  as 

'milb-Esd     ^^  contemplated  bj  the  act;  and  it  was  held  that  an 
Old  Tows,    admal  cbargeabilitj  was  intended.      Then,  was  there 
such  a  cbargeabilitj  in  this  case  as  made  the  pauper's 
father  liable  to  be  passed  to  Ireland  ?     The  words  of 
the  statute  are,  '*  become  actuallj  chargeable  bj  hiniself 
or  herself,  or  his  or  her  famiij."     Relief,  therefore,  ad* 
ministered  to  a  subordinate  member  of  the  familj,  will 
authorize  a  removal  of  the  whole  family.     Relief  to  a 
child,  part  of  the  father's  family ,  of  whatever  age,  is 
relief  to  the  father.     In  this  case  the  pauper  was,  to  all 
intents  and  purposes,  a  part  of  her  father's  family. 

The  Poor  Law  Amendment  Act  does  not  apply  to 
this  case.  There  is  nothing  in  that  act  to  shew  that 
it  was  intended  that  Irish  and  Scotch  poor  should  be 
within  the  purview  and  operation  of  it.  It  is  entitled 
**  An  Act  for  the  amendment  and  better  administratioa 
of  the  laws  relating  to  the  Poor  in  England  and  Woks'* {c)t 
and  Irish  and  Scotch  poor  are  not  mentioned  in  it;  oor 
are  the  enactments  in  general  in  their  nature  applicable 
to  the  case  of  Irish  and  Scotch  poor. 

The  pauper's  bastard  child  is  settled  in  the  parish  of    J 
St.  Leonard's,  Shoreditch,  by  reason  of  its  birth,  and     i 


■a 


and  did  expressly  state  that  they 
had  not  gained  any  settlement 
in  their  own  right.  And  "  it 
fvas  only  decided  in  that  case 
that  where  the  husband  (who 
was  born  in  Scotland)  and  his 
wife  were  living  together,  the 
wife  must  be  sent  along  with  him 
to  Scotland."  Per  BayUy,  J.,  in 
Hex  V.  Coltingham,  7  Bam.  & 
Cressw.   G47.      The  dictum  of 


Holrc^d,  J^  cited  in  the  aipn 
ment,  appears  therefore  to  be 
extra-judicial. 

(a)  The  tUle   is   no    part  of 
an  act  of  parliameut:  PamiUr^s 
case,  1 1  Co.  Rep.  33  b;  jittet- 
ney-Gen,  v.  Hii/cAinsoit,  Hardr. 
394:  Chance  v.  Adamty  1  lod 
Raym.  T7,78;   MOitv.WUkiMs,   . 
6  Mod.  69,  2  Sail.  609;  Ret^    i 
William,  1  VV.  Bla.  95.  [ 


4 


s 

^ 
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annot  be  passed  to  Ireland  with  the  rest  of  the  family.         i8d5. 

Rex  V.  Bennett  and  Broughton  (a).  w^^v^^^ 

^  -t  t.  The  King 

Cur.  adv.  vuit.  ^ 

Inhabitants  of 

.  -   ,         Mile-Emo 

On  a  subsequent  day  m  this  term^  the  judgment  of  the    Old  Towjr. 

ZouTt  was  delivered  by  Patteson,  J.  (6),  as  follows : 

The  question  in  this  case  is,  whether  the  removal  of 
.he  pauper,  with  her  infant  bastard  child,  to  the  appel- 
lant hamlet,  can  be  sustained ;  and  that  depends  upon 
this  further  (and  principal)  question,  whether  she  ought 
Dot  to  have  been  removed  with  her  father  to  Ireland, 
under  the  provisions  of  3  8c  4  Will.  4,  c.  40,  s.  2. 

The  case  states  that  the  pauper  was  born  in  the  ap- 
pellant hamlet,  of  Irish  parents,  who  have  gained  no  set- 
tlement in  England.  They,  therefore,  are  directly  within 
:he  section  of  the  statute  above  referred  to,  if,  at  the 
ime  of  this  order  made,  the  father  had  become  chargea- 
ile  to  the  parish  of  St.  Leonard's,  Shoreditch, — provided 
he  efiect  of  it  has  not  been  altered  by  the  subsequent 
tatute  of  4  8c  5  Witl.  4,  c.  76.  And  it  seems  to  us  that 
be  pauper's  father  was  so  chargeable  at  the  time  in 
[uestion.  The  language  of  the  2d  section  of  the  first- 
oentioned  act,  with  reference  to  this  subject,  is, ''  hath 
lecome  chargeable  by  himself  or  herself,  or  his  or  her 
amily."  Now  the  pauper  was,  at  the  time  of  her 
emoval,  living  with  her  father  as  a  part  of  his  family, 
laving  done  no  act,  nor  having  contracted  any  relations, 
nconsistent  with  that  character.  Relief  therefore  to 
be  pauper  under  her  father's  roof,  in  the  manner  stated 
a  the  case,  did  render  the  father  removable  to  Ireland, 
lod  as  a  consequence  the  daughter  also. 
It  is  now  to  be  considered  how  far  the  former  act  is 

(«)  Suprilf  154.  argument  on  account  of  indis- 

(6)  Lord  DemnaHf  C  J .,  having      position. 
«en  absent  at  the  time  of  the 
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1835.         affected  by  the  4  &  5  Will.  4,  c.  76.     And  it  is  at  once 

2^^^^^      observable  that  the  object  of  the  two  statutes  is  per- 
The  Kiifo  •'       .  . 

V.  fectly  distinct.    The  former  is  confined  merelj  to  uiakiog 

^'u^i^'^L''^  provisions  for  the  removal  of  certain  persons  bom  in 
Old  Town.  Ireland,  Scotland,  8lc*  who  have  gained  no  settlements 
in  this  country.  No  question,  affecting  the  removal  or 
settlement  of  persons  born  in  England  is  touched  or 
attended  to;  whereas  the  objects  and  provisions  of  the 
latter  statute  are  purely  and  exclusively  Englis/i.  Vari- 
ous and  important  alterations  are  made  in  the  laws 
respecting  the  gaining  of  settlements,  the  duty  of  over- 
seersj  and  the  management  of  the  poor ;  all  of  which  are 
of  necessity  applicable  and  confined  to  England.  It  is 
observable  also,  that  the  title  of  the  act  itself  purports 
to  concern  England  and  Wales,  and  them  only ;  nor  do 
we  perceive  any  regulation  which  has  the  slightest  reU* 
tion  to, Ireland,  Scotland,  &c. — the  places  enumerated 
in  the  first-mentioned  statute.  We  think  therefore  that 
the  sound  construction  and  interpretation  of  the  two 
statutes  is  to  hold  them  to  be  in  effect  and  operation,  as 
they  are  in  object,  wholly  separate  and  distinct  This 
being  so,  we  are  of  opinion  that  the  provision  in  the 
oGtIi  section  of  4  &  5  liill.  4,  c.  76,  as  to  the  age  up  to 
which  the  parent  is  to  be  deemed  answerable  for  relief 
given  to  a  child,  viz.  sixteen,  (whatever  might  have  been 
its  effect  upon  relief  given  to  a  child  above  that  age,  as 
to  the  chargeability  of  the  parent,  if  the  parties  had  been 
English, — on  which  we  give  no  opinion,}  does  not  applj 
to  the  present  case,  depending,  as  it  has  been  already 
stated  it  does,  on  the  3  8c  4  Will.  4,  c.  40,  s.  2. 

We  think  therefore  that  the  character  of  the  daugh- 
ter's residence  with  the  father,  and  his  liability  to  maio- 
tain  her  and  to  be  considered  chargeable  by  relief  given 
to  her,  arc  to  be  considered  as  they  would  have  been  if  . 
tlie  latter  act  had  not  passed. 
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It  is  true  that  in  Rex  v.  Whitehaven  {a)  the  Ressioiis         1835. 

had    quashed   an   order  of  lustices  removing  an  Irish     _    ,, 

J  .•  •  •  .   L  .  .The  Kino 

woman,  pregnant,  and  living  with  her  parents  unemanci*  v. 

pated,  to  her  birth  settlement,  upon  the  ground  (as  ^^^^^g^^*^^ 
stated  in  the  case)  that  she  ought  to  have  been  sent  with  Old  Town. 
her  parents  by  a  pass  to  Ireland,  under  the  59  Geo,  3, 
c.  12,  (which  has  the  same  expressions  as  to  the  charge- 
ability  of  the  father  as  the  3  &  4  Will.  4,  c.  40,  viz. 
''became  chargeable  by  himself  or  his  family:")  and 
this  Court  quashed  the  order  of  sessions,  upon,  as  it 
seems,  but  little  discussion,  and  with  not  very  much 
consideration.  Upon  that  case  two  things  are  to  be 
observed ;  first,  that  the  question  how  far  the  woman, 
circumstanced  as  she  was,  could  gain  a  settlement  by 
birth,  was  not  noticed  at  all ;  whereas,  in  the  case  of 
Rex  V.  Leeds  {b),  that  question  was  considered,  and  it 
was  held,  that  birth  in  such  case  gave  no  settlement,—- 
next,  that  the  decision  proceeds  expressly  upon  the 
ground  that  under  the  59th  Geo.  3,  the  chargeability 
contemplated  by  the  statute  was  the  actual  asking  for 
relief,  and  not  the  constructive  chargeability  (by  preg- 
nancy) under  the  35th  Geo.  3,  c.  101 ;  upon  which  it 
may  be  sufficient  to  observe,  that  the  defect  upon  which 
the  Court  held  the  decision  of  the  sessions  wrong,  does 
not  exist  here.  Relief  in  this  case  was  actually  asked 
for  and  given  before  the  order  of  removal  was  made. 

It  remains  to  be  added,  that  according  to  the  autho- 
rity of  i2er  V.  Befimtt  and  Broughion  (c),  the  bastard 
iu  this  case  cannot  be  removed  with  the  mother  to  Ire- 
land. This,  however,  is  a  circumstance  not  necessary 
for  our  decision,  which  is,  that  the  removal  of  the  pau- 
per, which  should   have  been  to  Ireland,  having  been 

(a)  Anie^  454.  (c)  2  Barn.  &  Adol.  719;  ait/e, 

\h)  Ante,  457.  466.    And  see  Reje  v.  St,  Mary^ 

Leicester,  ante,  241. 
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made  to  the  appellant  hamlet,  is  wrong ;  and  tba 
fore   the  order   of  removal,  and  the  order  of  i 
y^"^     confirming  the  same,  must  be  quashed. 

Inhabitants  of 
Mile-End 
Old  Town.  Order  of  Sessions  quasbe 

(a)    Vide  obsenratioos   upon      Practical  Treatise  on 
this  decibion  and  as  to  its  pro-      Laws,  67 2,  d. 
bable  consequences,  in   Leigh's 


Rex  V,  SiLLiFANT,  Esq. 

SembUy  thiit  APRIL  S,  1835.  The  churchwardens  of  St 
m'no  aisriu-   Teignhead,  Devon,  in  pursuance  of  a  resolution 

risdiction,  uii-  parishioners,  in  vestrj  assembled,  made  a  church- 

der  53  Geo.  3,  ^^,,^,         ...  %      ^  ^  ' 

c.  197,  s.  7  to  ^^^'  ^^*  ^^'f  which,  on  the  face  of  it,  purportec 

make  an  order   a  f^^  ^1,^  repairs  of  the  church  of  the  said  parish, 

for  the  pay-  "^  ^  '^ 

roent  of  an  as-  such  Other  purposes  as  a  church-rate  is  by  law  app 
Sh"rater  ^^^  the  present  year,"  but  which  was  in  fact  mad 
the  validity  of  cipally  for  the  purpose  of  reimbursing  the  church 

which  has  at       -  i     i    t      i  •  i       i      •  i 

any  time  been    for  moneys  expended  by  him  as  such,  during  tl 

questioned  in     vious  year.    One  Georcfe  Nichols,  an  inhabitant  o 

the  Ecclesias-  .  i    •  i 

tical  Court,—    of  lands,  being   assessed  m  such  rate,  at   the 

ahhough  such    4/^  iQ^^  4j     appeared  before  the  Consistorial  C 

court  had  also  '      rr 

decided  in  fa-  the  Bishop  of  Exeter,  and  made  objection  to  tl 

j^^g  that  the   glebe  lands  were  not  rated.      This  ol 

Where  ma-  was  however  over-ruled,  and  the  rate  was  confiri 

called  upon,  ^^^  ^^rm  on  23d  May.     Nichols  having  refused 

under  53  Geo.  jq  t}|g  churchwarden  the  rate  of  4/.  lOs.  4d.  ui 
3,  c.  127,  to  ,,,,». 

enforce  a         mand  made,   the   churchwarden  obtained  a  sur 

church-rate, 

good  upon  the  face  of  it,  it  is  no  ground  of  objection  before  them,  that 

was  in  fact  made  for  the  reimbursement  of  the  churchwardens. 

The  Court  will  not  call  upon  justices  to  make  an  order  for  the  payroc 
church-rate,  when  there  is  any  doubt  whether  the  justices  have  jurisdiction 
such  order. 


The  Kino 

V, 
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under  53  Geo.  3,  c.  127,  s.  7,  convening  Nichols  before  i835. 
the  magistrates  to  be  assembled  at  Teignmouth^  on  8th 
June  following.  On  that  day  Nichoh  attended  at  Teign- 
mouth,  before  Mr.  Sillifant  and  another,  magistrates  of  Sillifakt. 
the  county  of  Devon,  and  after  the  churchwarden  had 
sworn  to  a  demand  and  refusal  of  the  rate,  objected  to  . 
the  validity  of  the  rate  on  the  ground  of  the  omission  to 
rate  the  glebe  lands,  and  therefore  disputed  his  liability 
to  pay  the  amount  in  which  he  was  rated.  A  further 
objection  was  taken  by  Mr.  Sillifant,  that  the  rate  was 
made  in  order  to  reimburse  the  churchwarden  for  money 
previously  expended  by  him  as  churchwarden,  whereas 
by  law  a  rate  could  not  be  made  for  such  purposes.  The 
magistrates  upon  this  dismissed  the  summons,  and  re- 
fused to  make  any  order  for  the  payment  of  the  rate. 
Upon  an  affidavit  of  the  churchwarden,  stating  these 
facts.  Sir  W.  fF.  Folleit,  in  Trinity  term,  obtained  a  rule, 
calling  upon  Mr.  Sillifant  to  shew  cause  why  a  manda- 
mus should  not  issue,  commanding  him  to  make  an 
order  for  the  payment  by  Nichols  of  the  assessment  of 
4/.  lOf.  Ad. 

Crowder  now  shewed  cause.     The  validity  of  this  rate  First  and 

has  been  questioned  in  an  ecclesiastical  court,  and  there-  ^^"^  points: 
*    ,  '  Absence  of 

fore  the  justices  could  not,  under  53  Geo.  S,  c.  127,  s.  7,  jurisdiction, 
issue  a  warrant  to  levy  the  sum  in  which  Nichols  was  dfs^ut^'b^ 
assessed.     The  act  gives  jurisdiction  to  the  justices  in  fore  magis- 
respect  only  of  rates,  *'  the  validity  whereof  has  not  been  ecclesiastical 
questioned  in  any,  ecclesiastical  court."     There  does  not  court. 
appear  to  have  been  any  express  decision  upon  this  part 
of  the  enactment,  but  the  decisions  in  Sex  v.  Milnrow  (a) 
and  Rex  v.  Wrottesley  (6),  upon  the  proviso  in  the  same 
clause,  throw  light  upon  this  point.     The  proviso  is, 
"  that  if  the  validity  of  the  rate,  or  the  liability  of  the 

(a)  5  Maule  &  Selw.  348.  (6)  1  Barn.  &  Adol.  648. 


1835. 


The  King 

V. 
SiLLIFANT. 
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person  from  whom  it  is  demaoded*  be  disputed,  and  tbe 
party  disputing  the  same  give  notice  thereof  Co  tbe  jus- 
tices^  the  justices  shall  forbear  givingjudgment  thereou." 
And  it  was  held,  in  Rex  v.  MUarow,  that  the  justices 
cannot  proceed  against  a.  party  whp  says  to  them,  boni 
fide,  that  he  disputes  the  validity  of  the  rate«  even  though 
at  the  same  time  be  gives  a  reason  of  veiy  doubtful  suf- 
ficiency, but  grounded  upon  a  matter  which  might  be 
litigated  in  the  ecclesiastical  court.  12ejr  ▼•  Wrotiesleif 
supports  that  decision.  Here,  not  only  had  the  validity 
of  the  rate  been  disputed  in  the  ecclesiastical  .court,  but 
it  was  again  disputed  before  the  magistrates. 

The  rate  is  illegal  upon  the  ground  taken  by  the 
bur^inen7'o"f '  ^^gist^atesy  and  therefore  they  cannot  be  called  upon  to 
churchwar-       issue  a  warrant  to  epforce  it.     A  rate  cannot  legally  be 

made  for  the  purpose  of  reimbur$ing  churchwardens  for 
money  expended  by  them  in  their  office;  Tawaey's 
CR3e{a),  Dawson  v.  WUkmson(b),  Rex  v.  Ckapeiwardens 
of  Haworth  (c),  Lancliesier  v.  Thompsonid). 

This  Court  will  not  issue  a  niandamus  to  compel  ma- 
gistrates to  issue  a  distress-warrant  (e)  to  enforce  tbe 
payment  of  rates^  where  it  is  doubtful  whether  the  war- 
rant would   be  legal,  and  the  rates  are  recoverable  by 


Third  po 
Rate  (or 


lilt: 
reim- 


Fourth  point : 
Justices  not 
compellnblc  to 
act  in  doubt- 
ful cases. 


(fl)  2  Lord  Rayra.  1009. 
(6)  Ca.  temp.  Ilardw.  381. 

(c)  12  East,  556. 

(d)  5  Maddock,  4 ;  coram 
Leach,  V.  Ch. 

(f)  In  a  doubtful  case,  justices 
will  not  be  required  to  do  an  act 
wbich  may  render  them  liable  to 
an  action^  as  the  granting  of  a 
distress-warrant;  Rer  v.  Justices 
of  Bucks,  2  Dowl.  &  R>1.  689, 1 
Barn.  &  Cressw.  485;  1  Dowl. 
&  Ryl.  Mag.  Ca.  369;  Rex  v. 
Justices  of  Bucks,  ante,  ii.  37. 
Here,  though  do   action  would 


have  lain  against  the  justices  for 
doing  the  act  wliich  tbe   manda- 
mus would   haYO    required,  yei 
the  making  of  tbe  order  for  tbe 
payment  of  the  rate  would  have 
placed  them  in  this  predicament^ 
that,  in  casaof  disobedience,  tbejr 
must  either  have  seen  tbeir  au- 
thority disregarded    with  impu- 
nity, or  have  taken  the  next  step, 
— that  of  issuing  a  distress-war- 
rant, which  would  have  broogbt 
them  within  tbe  peril  of  ao  ac- 
tion. 
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another  mode  of  proceeding;  Rex  v.  Hall  and  Dj/tr  (a).         i8S5. 
Here,  there  is  at  all  events  doubt,  whether  an  order  issued     Jj^^^^ 
under  the  circumstances  would  be  legal,  and  the  church-  'c. 

wardens  have  a  remedy  by  proceeding  in  the  ecclesias-    Sillifant. 
tical  court. 

This  rule  is  for  a  mandamus  to  ,on€  magistrate^  com-  Fifth  point: 
manding  him  to  make  an  order,  which  the  statutes  require  aJamsTone 
should  be  made  by  /uhi  justices.     This  is  a  clear  ground  justice  only, 
for  dismissing  the  application. 

Sir  TF.  fF.  Fu//e/^  contrfi.  If  the  party  had,  upon  attend-  First  point. 
ing  before  the  justices  in  pursuance  of  the  summons, 
said  that  he  had  a  bon&  fide  objection  to  make  to  the 
rate,  and  that  he  meant  to  appeal  to  the  ecclesiastical 
court,  Mr.  Sillifant  would  have  been  justified  in  refusing 
to  make  an  order.  Here,  however,  the  only  objection 
the  party  takes  is,  that  the  glebe  lands  were  not  included 
in  the  rate^  and  this  objection  had  alreadj/  been  made 
by  him  in  the  ecclesiastical  court,  and  that  court  had 
decided  against  it. 

The  next  objection  is,  that  this  is  a  rate  the  validity  Second  point, 
of  which  has  been  questioned  in  the  ecclesiastical  court, 
and  that  therefore  the  justices  have  no  jurisdiction. 
As  the  validity  of  the  rate  lias  not  only  been  questioned 
but  also  decided  in  that  court,  this  case  is  precisely  that 
in  which  the  magistrates  ought  most  especially  to  inter- 
fere. [Coleridge,  J.  Is  that  clear  ?  The  words  of  the 
act  are,  '*  if  any  one  duly  rated  to  a  church-rate  or  chapel- 
rate,  the  validity  whereof  has  not  been  questioned  in  any 
ecclesiastical  court,  shall  refuse,"  and  so  on.]  If  the 
magistrates  have  no  jurisdiction  in  a  case  such  as  this, 
then  there  is.  no  mode  of  raising  the  rate,  for  it  would 
appear  from  the  second  proviso  in  the  7th  section  of  53 
Geo.  3,  c.  1^7>  that  ihe  ecclesiastical  court  has  no  power 

{(i)  Ante,  38. 
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1835.         to  enforce  the  payment  of  any  rate,   unless  the  amount 
due  from   the   party    proceeded   against   exceeds   10/. 
The  words  of  the  act  must  be  understood   to  refer  to 
SiLLiFAKT.     gQHje  pTOcecding  pending  in  the  ecclesiastical  court. 

Tliird  point.         The  objection  to  the  rate  on  the  ground  of  its  being 

retrospective  was  not  properly  raised,  as  the  rate  was 
upon  the  face  of  it  good.  In  Rex  v.  Haworth  {a)  the 
objection  arose  upon  the  face  of  the  rate,  and  Dawsonv. 
Wilkinson  (a)  and  Lanchester  v.  Thompson  (a)  were  cases 
of  applications  made  for  the  purpose  of  compelling  the 
making  of  a  rate  to  reimburse  churchwardens.  Those 
cases  are  therefore  not  applicable  here.  Moreover,  this 
objection  ought  not  to  have  been  taken  by  the  magistrate. 
The  party  opposing  the  rate  made  no  objection  on  this 
ground,  but  contented  himself  with  taking  another  ob- 
jection, which  had  already  been  over-ruled  in  the  eccle- 
siastical court.  But  supposing  the  question  to  be  pro- 
perly raised,  there  appears  to  be  na  ground  whatever  for 
holding  a  rate  made,  as  in  this  case,  by  churchwardens, 
in  pursuance  of  a  resolution  of  the  inhabitants  in  vestrj 
assembled,  for  the  amount  of  disbursements  made  by 
such  churchwardens,  during  the  current  year,  to  be 
illegal. 

Fif\li  point.  I^  ^^^^  "^^  appear  that  the  other  magistrate  refused 

to  make  the  order,  (which  Crowder  denied). 

Lord  Denman,  C.  J. — This  act  is  not  easily  to  be 

understood.      It  appears,  however,  that  in  this  case  one 

of  the  circumstances  which  ground  the  jurisdiction  of 

First  and  the  justices  is  wanting,  because  the  validity  of  the  rate 

second  points.  |jg^   |jgg„  questioned    in  the  ecclesiastical  court.     Be- 

Fourili  point,    sides,  the  party  stated  his  objection  before  the  justices. 

It  is  very  doubtful   whether  this  is  not  exactly  witbiu 
the  description  of  cases  to  which  the  jurisdiction  of  the 

(a)  Supra,  436. 
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ustices  does  not  applj^,  and  therefore  they  could  not  be 
ailed  upon  to  iasue  a  warrant. 

The  last  objection  is  well  founded.     Two  magistrates  «. 

ire  required  to  act.  Sillifakt. 

The  rule  must  be  discharged  with  costs.  ^^^  point. 

Pattkson^  J. — I  was  at  first  much  struck  with  the  Second  point. 
words  ''  the  validity  whereof  has  not  been  questioned 
io  any  ecclesiastical  court.**  At  first  I  thought  it  must 
mean  to  relate  to  a  rate  the  validity  of  which  is  not 
Qt  pre$eni  under  discussion ;  but  I  now  think  that  it 
means,  the  validity  whereof  has  not  been  questioned. 

CoLERiDGBi  J. — It  is  enough  to  say  that  it  is  a  matter  Fourth  point. 
yf  doubt  on  these  words,  whether  the  magistrates  bad 
luthority  to  proceed  to  enforce  this  rate.  There  is  no 
ule  more  correctly  adhered  to,  than  that  magistrates 
hall  not  be  exposed  to  actions  the  event  of  which  may 
>e  doubtful. 

Lord  Denman;  C.  J. — I  believe  we  are  quite  satis-  Third  point. 
ied  that  it  is  no  valid  ground  of  objection  that  the  rate  is 
etrospective,  as  it  is  good  upon  the  face  of  it. 

Rule  discharged  with  costs. 
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The  King  v.  The  Marchioness  of  Downshire. 

A  public  foot-  Indictment  found  at  the  Worcester  quarter  ses- 
from  A.  to  the  sions,  and  removed  by  certioran,  tor  stopping  up  a 
gate  or  a  common  and  public  footpath  in  the  parish  of  Ombersley, 

and  communi-  **  leading  from  the  turnpike  road  from  the  said  parish  of 

<»ting  through  Ombersley,  to  the  parish  of  Holt,  in  the  said  couutv, 
that  gate,  bj  a  jy  r  i  .' 

public  path  iwjords  arul  unto  the  parish  church  of  the  parish  of  Om- 

chrCd,  bersley."  Plea:  not  guilty. 

with  the  At  the  trial,  before    Williams,  J.,  at  the  Worcester- 

be°de9cnbMl  ^^^^^  Summer  assizes,  1834,  it  appeared  that  there  had 

in  an  indict-  Jj^^q  ^  footpath  leading  from  the  turnpike  road  to  the 
ment  as  afoot-  ■  ,    ,    r  ,  ,     •  . 

way  leading      church-yard, — that  a  gate  led   from  the  path  mto  toe 

from  A.  to-  church-yard, — that  from  the  gate  a  gravel  path  had  for- 
unto  the  merly  led  almost  in  a  direct  line  to  the  old  parish  churcli, 

^  So^althouEh  ^^^  ^^^^  ^  "®^  church  having  only  a  few  years  before 
part  of  the  been  erected  in  a  different  part  of  the  church-yard,  a 
the  church-      "^^^  gravel  path,  leading  out  of  and  continuing  the  old 

yard  is  ancient  gravel   path,  but  forming  an  acute  ans^le  with  it,  was 

and  part  has      ^  *^  ^  rw^ 

been  recently    made   to   the  door  of  the  new  church.     The  defendant 

the  "^ublic  '^      ^^^  stopped  up  that  portion  of  the  footway   which  led 

So,  although  from  the  turnpike  road  to  the  church-yard, 
stead^of  lead-        ^^  ^'^^  contended  by  the  defendant's  counsel  that  the 

ing  directly  road  indicted  was  improperly  described  as  leading  "  to- 
froin  the  gate  'ii         t      r  t  •  t      ^  r\ 

to  the  church,    wards  and  unto  the  parish  church  of  the  parish  of  Um- 

fomris  an  acute  bersley."     The  learned  judge  was,   however,    of  opinion 

angle  in  one  "^  .  . 

part  of  it.  that  the  road  was    properly  described,   and  directed  the 

jury  to  find  a  verdict  of  guilty^  but  gave  the  defendant 

leave  to  move  to  enter  a  verdict  of  not  guilty  upon  the 

objection.     The  jury  having  found   a  verdict  of  guilty, 

Jervis,  in  the  following  term,  obtained  a  rule  nisi  to  sot 

that  verdict  aside,  and  to  enter  a  verdict  of  not  guilty. 
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Talfourdj  Seijt.,  Crodsouj  and  W.  J.  Alexander,  shewed         1835. 
cause.     This  path  is  properly  described  as  a  road  *'  to-     j^^t^ 
wards  and  unto  the  parish  church,"  for  such,  to  all  intents  v. 

and  purposes,  it  is.  Supposing  the  path  to  end  at  the  M^'clu^oness 
gate  leading  into  the  church-yard^  (which  may  be  regarded  Dowmshire. 
as  the  garden  or  curtilage  of  the  church,)  there  would 
be  a  sufficient  compliance  with  the  rule,  that  the  termini 
of  an  indicted  road,  if  stated  at  all,  shall  be  correctly 
described.  The  object  of  that  rule  is,  that  the  defend* 
ani  may  not  be  misled  by  an  inaccurate  description,  and 
it  seems  impossible  that  the  defendant  could  be  misled 
by  a  description  of  a  road  leading  to  the  chureh-yard,  as 
a  road  leading  ^'  towards  and  unto  the  church.''  But  in 
fact  tbe  path  was  continued  ^'  unto"  the  church,  and  it 
is  no  answer,  that  in  a  particular  part  of  the  path  it  takes 
a  turn,  forming  an  acute  angle  with  the  preceding  part  of 
it.  Id  either  view  of  the  case  the  description  is  suffi* 
cient.  In  Si/tip$on  V.  Lewthwaite  (a),  where,  to  trespass 
for  breaking  and  entering  the  plaintiff's  closes,  the  de* 
fendant  pleaded  that  he  was  seised  in  fee  of  land  next 
adfoinbig  to  one  of  the  said  closes  in  which  &c.,  and  then 
clsumed  in  respect  of  the  said  land,  a  way  from  the  said 
land  unto,  into,  through,  over,  and  along  the  said  closes 
in  which  &c.,  and  unto  and  into  a  certain  common  king's 
highway';  and  at  the  trial-  the  defendant  proved  a  pre- 
scriptive right  of  way  from  bis  land  into  and  over  the 
land  of  third  persons,  and  thence  into  and  over  the  plain- 
tiff's closes,  and  thence  into  a  common  highway,  it  waa 
held  .that  the  plea  was  sufficiently  proved ;  and  this, 
though  it  appeared  that  part  of  the  defendant's  land  did 
adjoin  one  of  the  plaintiff's  closes,  and  that  by  permission 
of  tbe  latter  tbe  defendant  had  sometimes  used  a  way 
from  that  part  of  his  land  over  the  plaintiff's  adjoining 
close,  as  well  as  the  way  to  which  the  plea  was  meant  to 

(rt)  3  Barnw.  &  Adol  ?2(J. 
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1835.         refer.      [Patteson,  J.,   Rex  v.   Great  Can/ield{a)  was 

^^HT^'C^      relied  on  upon  the  motion.]    In  that  case  the  road,  for 
The  King  "^ .  rt-iij^j 

•0,  the  non-repair  of  a  portion  of  which  the  defendants  were 

Marchioness    indicted,  was  described  as  leading  frofti  Great  Dunmow 
DowNsoTRB.    to  the  village  of  Little  Canfield,  and  from  thence  to  the 
village  of  High  Root /tings.     It  appeared  Uuit  there  wu 
a  direct  road  from  Dunmow  to  Little  Canfield,  but  the 
road  which  led  to  High  Roothings  (and  which  was  the 
road  indicted)  turned  off  from  the  road  leading  from  Don- 
mow  to  Little  Canfield,  a  quarter  of  a  mile  short  of  little 
Canfieldy  so  that  to  follow  the  road  as  laid  in  the  indict- 
ment, a  person  must,  in  going  to  Little  Canfield,  pass  bj 
the  road  leading  to   High   Roothings,  and  having  gone 
to   Little  Can6eld,  return  a  quarter  of  a  mile  back  again 
to  get  into  the  road  indicted.      Lord  Ellenborough  there 
held,  that  as  the  description  given  to  the  road  imported 
that  there  was  a  direct  communication  from  Great  Dun* 
mow  to  High  Roothings,  through  Little  Canfield,  there 
was  a  fatal  variance.   That  description  could  not,  indeed, 
without  a  most  violent  construction,  have  been  held  suffi- 
cient.    The  present  case  bears  no  resemblance  to  Uiat. 
In  Rouse  v.  Bar  din  (b)  it  was  held,  that  in  trespass,  a 
plea  of  justi6cation,  stating  that  a  public  highway  led 
from  another  highway  (leading  from  A.  to  B.)  in,  through, 
over,  and  along  the  locus  in  quo,  to  a  certain  other  high- 
way (leading  from  C.  to  D.)  was  well  supported  by  evi- 
dence proving  that  the  way  in  question  led  from  the  /er- 
minus  a  quo  (viz.  the  way  leading  from  A.  to  B.)  over  the 
locus  in  quo,  to  a  different  way  called  £.,  and  along  that 
way  into  the  way  leading  from  C.  to  D.  (the  terminus  ad 
quern.)     In  that  case  Lord  Loughborough  differed  from 
the  other  judges ;   but  the  decision  was  recognized  hi 
Simpson  v.  Lewthwaite,     In  Allen  v.  Ormond(c)  it  was 

(a)  6  Esp.  N.  P.  C.  136.  (c)  8  East,  4. 

(6)  1  H.  Bin.  351. 
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held,  that  the  terminus  ad  quern  being  laid  to  be  a  public         tsss, 
highway,  is  proved  by  evidence   of  a  public  yoo/u;^^,      Vi^s^^/ 
though  such  description  of  the  terminus  might  have  been  i;, 

bad  GO  special  demurrer,  as  not  being  sufficiently  certain.    Morchionesi 
lo  Clerkev.  Cheney  {a),  which  was  trespass  for  breaking   DuwNsufRc. 
die  plaintiff's  close,  the  defendaut  justified  by  reason  of 
tway  from  his  house  through  the  locus  in  quo  usque 
uUam  viaHn  in  parochid  D.  vocat.  London  Road,  aud 
issue  was  joined  upon  the  way,  and  found  for  the  plain- 
tiff.    It  was  moved  in  arrest  of  judgment,  that  there  was 
no  issue  joined,  for  the  uncertainty  of  the  terminus  ad 
quemn    ''  Sed  non  allocatur,  for  in  regard  it  is  found  that 
lie  bad  a  way  over  the  place  where,  it  is  not  material  to 
the  justification  whither  it  leads,  it  being  after  verdict 
when  the  right  of  the  case  is  tried."     The  defeudants 
will  probably  rely  upon  Rex  v.  Great  Canjield  and  Wright 
y,  Rattray  (Jb),    The  former  case  has  already  been  dis« 
tinguished;    and  the  latter  case  cannot  apply,  for  that 
iras  a  claim  of  a  prescriptive  way   which   was  merely 
described  as  leading  over  the  defendant's  close  ''  iz/^/o" 
D.  (the  terminus  ad  quern)',  and  the  Court  doubted  whe- 
ther, if  the  claim  had  been  for  a  prescriptive  right  of 
Mray  over  the  defendant's  close  towards  D.,  it  might  not 
have  been  sufficient.      Here  the  road  is   described   as 
leading  "  towards  and  unto,"  which  cannot  mean  the  same 
tiling  as  '^  unto  **  alone. 

Jervis,  fVhateley,  and  Talbot  contrik.  It  is  not  neces- 
%ary,  in  an  indictment  for  obstructing  a  public  highway, 
to  state  any  termini,  but  if  they  be  set  out,  they  must  be 
ciescribed  with  accuracy.  It  is  said  to  be  sufficient 
that  this  path  leads  to  the  church-yard,  but  there  is  no 
flifference  in  law  between  a  church -yard  and  any  other 
close  which  might  have  intervened  between  the  path  and 

(a)  1  Ventris,  13.  (6)  1  East,  377. 
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the  church.    The  gate  at  the  church-yard  should  ht^ 
ij^lj^'^j^^     been  assigned  as  the  ierminus  ad  quern.    The  obstracbc 
•;  was  no  doubt  shewn  to  be  between  the  turnpike  roi 

Qf  and  the  church-yard  gate ;  but  under  the  loose,  uncertii 

DowMfHiRE.  description  in  this  indictment,  it  was  equaHy  competa 
to  the  prosecutor  to  prove  an  obstruction  between  A 
church-yard  gate  and  the  church  door.  The  prosecoli 
has  treated  the  whole  path  from  the  turnpike  road  to  ll 
church  door  as  identical,  whereas  it  is  composed  of  dii 
tinct  parts,  running  in  different  directions,  and  of  whic 
one  was  an  ancient  path,  and  the  other  a  path  but  fa 
lately  dedicated  to  the  public.  Rouh  v.  Bardhi,  Jackm 
V.  ShiUiio{a),  and  Simpson  v.  Lewthwaile,  when  dal 
considered,  appear  only  to  establish  this, — that  who 
the  iermifii  of  a  way  are  set  out,  all  the  intervening  cloai 
need  not  be  stated  ;  a  principle  which  does  not  apply  t 
the  present  case.  Wright  v.  Rattray,  on  the  otkt 
hand,  seems  directly  applicable.  In  that  case  it  wi 
held,  that  a  cluim  of  a  prescriptive  right  of  way  from  A 
over  the  defendant's  close  unto  D.,  is  not  supported  b; 
proof  of  a  prescriptive  right  of  way  from  A.  over  the  de 
fendant's  close  to  D., — it  appearing  that  a  close  callei 
C,  intermediate  between  the  defendant's  close  and  D. 
was  formerly  possessed  by  the  owner  of  A.,  and  by  hia 
sold  to  a  third  party,  without  any  reservation  of  the  rigbl 
of  way.  In  the  argument  in  that  case  the  followiai 
language  of  Doddendge,  J.,  in  Sloman  v.  West{b),h 
quoted  :  ^'  If  a  man  have  a  right  of  way  from  his  houM 
to  the  church,  and  the  close  next  to  his  house,  over  whidi 
the  way  leads,  is  his  own,  he  cannot  prescribe  that  he 
has  a  right  of  vfi^y  from  his  home  to  the  church,  because 
he  cartnot  prescribe  for  a  right  of  way  over  his  owf 
land."     And  this  position  is  referred  to  with  approbatioB 

(rt)  Ciled  in  Wright  v.  Rattray,      (6)  Palm.  387  ;  2  Roll.  R.  S97. 
1  East,  381. 
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by  Lord  Kenyan,  C.  J.,  in  his  judgment.    The  case  pat        1835. 
is  the  conTerse  of  this  case,  in  which,  according  to  one  of 
die  prosecutor's  arguments,  a   right  of  way  from   the 
turnpike  road  to  the  church-yard  gate  is  claimed  as  a   Murchioness 
nght  of  way  to  the  church.     If  the  description  be  consi-^  DowKSBrai 
dkred  to  be  of  a  path  leading  up  to  the  church,  it  is 
kiproperlj  described  as  one  entire  path.     In  this  view 
Bux  ▼•  Ortat  Canfield  seems  precisely  to  resemble  this 
case.     Here,  as  there,  a  person  going  along  the  alleged 
fPij  hat,  upoo  passing  the  point  of  junction  between  the 
oU  gravel  path  in  the  church*yard  and  the  new,  in  some 
to  return  in  the  direction  whence  he  came.     The 
path  forming,  as  it  does,  an  acute  angle  with  the  old 
giatal  path,  cannot  be  treated  as  part  of  the  same  path. 
CSonmlerabie  stress  has  been  laid  in  the  argument  contrjk, 
•a  liie  use  of  the  word  ''  towards,*'  but  in  fact  the  use 
of  that  cxpresmon,  coupled  with  the  use  of  the  word 
'tato,*' strengthens  the  argument  for  the  defendant.  In 
Imipriere  v.  Humphrey  {a),  which  was  an  action  of 
fuare  elausum  fregit,  the   description  of  the  locus  in 
flio,  as  abutting  **  towards'*  other  closes,  was  recog- 
aiaed  as  being  a  sufficiently  certain  description,  if  not 
objected  to  upon  special  demurrer,  or  made  the  subject 
of  an  application  for  a  judge's  order  for  a  more  certain 
4cacription  of  the  close.      '^  Towards"   and  ''unto" 
^oat  therefore  be  recognized  as  having  different  mean- 
ii^;  and  as  the  prosecutor  here  introduces  both,   he 
I  Hiost  be  taken  to  mean  to  give  evidence  in  support  of 


Lord  Denman,  C.  J. — ^It  appears  to  me  that  there 
no  misdescription  in  this  case.  The  way  is  described. 
M  a  certain  common  and  public  footpath,  leading  from 
the  Ombersley  and  Holt  turnpike  road  "  towards  and 

(<i)  4  Nev.  &  Mann.  638. 

I  12 
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1835.        unto  the  parish  church  of  the  parish  of  Ombersley/'    It 

r^!^^^^      appears  that  there  was  a  public  footpath  (which  is  the 

t;.  path  obstructed)  from  the  turnpike  road  to  the  gate  of 

Mnrdnoness    ^|,g  church-yard,  and  that  from  such   gate  there  ran  a 

DowNSHfRE.   gravel  path  leading  through  the  church-yard  to  the  new 

churchy  which  had  lately  been  erected.     It  is  true  that  at 

a  certain  point  in  this  path  an  acute  angle  is  found,  but 

that  cannot  make  it  the  less  a  path  to  the  church.    Rei 

V.  Great  Canjield  is  the  only  case  which  appears  to  gtfe 

any  foundation  to  the  arguments  for  the  defendant,  aod 

that  case  is  essentially  different  from  the  present*  There, 

a  road  leading  from  A.  to  B.  was  improperly  described   . 

as  a  road  leading  from  A.  to  C,  and  from  thence  to  B.;    : 

it  appearing  that  C.  lay  out  of  the  direct  road,  and  tliata    j 

portion  of  the  way  to  it,  from  either  A.  or  B.,  was  by  one   ^ 

and  the  same  short  road  leading  out  of  the  high  road  frooi 

A.  to  B.,  so  that,  in  order  to  get  from  A.  to  C,  and  from 

thence  to  B.,  a  quarter  of  a  mile  of  road  must  be  both 

passed  and  repassed.  Here,  there  is  no  occasion  to  pass 

any  part  of  the  path  twice. 

It  makes  no  difference,  as  regards  the  present  question, 
tiiat  a  part  of  the  path  is  new  and  the  remainder  ancient 
If  the  whole  path  had  been  described  as  an  immem(h 
rial  path,  the  description  would  have  been  false;  but 
that  not  being  so,  no  difficulty  can  arise  from  one  part 
being  public  by  ancient  user,  and  the  other  by  modeni 
dedication. 

Fatteson,  J. — I  am  also  of  opinion  that  there  is  no 
misdescription  in  this  case.  At  first  I  was  struck  with 
the  argument,  that  the  part  of  the  gravel  path  up  to  the 
point  where  it  makes  the  turn  is  old,  and  the  remainder 
is  modem;  but  it  now  seems  to  me  quite  immaterial  at 
what  particular  time  each  part  was  dedicated  to  the 
public,  us  it  is  merely  described  as  ''  a  ceitain  common 
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and  public  footpalh.'*    This  case  is  very  different  from 

Rex  V.  Great  Canfield.    The  palh  in  tliis  case  makes  an 

,    -      -  ,      _  ,  ^  .       The  KiKo 

angle  backwards,  but  you  do  not  go  over  any  part  of  it  v. 

twice  Mnrchione&s 

of 

DOWNSUIRE. 

Coleridge,  J. — I  also  am  of  the  same  opinion.  If 
this  path  had  been  laid  as  an  ancient  immemorial  com* 
inon  or  public  footpath,  I  should  have  felt  the  difficulty 
of  one  of  the  arguments  pressed  upon  us.  But  that  is 
not  so. 

If  this  be  a  public  highway  for  the  inhabitants  of  the 
part  of  the  parish  from  which  it  leads  to  the  parish 
diurch,  although  by  a  circuitous  course,  it  is  sufficiently 
described  as  leading  **  towards  and  unto  the  parish 
church.*' 

Williams,  J. — I  think  that  the  evidence  fully  sus- 
tabed  the  allegation.  The  objection  seemed  to  me  to 
come  to  this,  that  the  allegation,  that  the  path  led  '*  to- 
wards and  unto  the  parish  church,'*  could  only  be  sus- 
tained by  shewhig  a  path  leading  in  an  almost  direct  line 
up  to  the  church.  The  fact  of  there  being  an  acute 
V  angle  iu  the  path,  does  not  make  it  the  less  a  path  lead- 
L'  ing  *'  towards  and  unto  the  parish  church."  No  part  of 
•     the  same  Ime  is  to  be  retraced. 

Rule  discharged. 
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IN  THE  SIXTH  YEAR  OF  THE  BEiON  OF  WiLUAM  IV. 


v^.,^^^      Rex  v.  The  Inhabitants  of  St.  Giles  in  the  Fields. 

A  settlement  UPON  appeal  against  an  order  for  the  removal  of 
under  1  W.  4,  Thoma$  BarroH,  his  wife  and  children,  from  the  parisk 
c.  18,  by  a       ^f  g^,  Qii^s  iq  ll,e  Fields  to  the  parish  of  St.  Mary-le- 

partyhinnga  "^ 

bouse  and  re-    bone,  the  sessions  quashed  the  order,  subject  to  tbe 

siding  in  it  for  f^ll^^.^gg^. 

a  year,  not-  o 

withstanding         In  1831,  the  pauper  became  the  tenant  of  a  house  in 

the  habit  of  ^^^  appellant  parish,  at  the  yearlj  rent  of  24/.  He  held 
uking  in  per-    the  house  for  three  years,  paid  the  rent,  and  complied 

sons  to  sleep  ..         „i  ••  i-o/-.  ^  ...  «.    -rrr-ii     . 

in  some  of  the  >^'ith  all  the  requisites  of  O  Geo.  4,  c.  67,  and  1  Wul.  4, 
rooms, — some-  ^^  jg^  \f  under  the  following  circumstances  he  was  sufr 

times  letting         .  .  ". 

a  bed  and         ciently  in  the  actual  occupation  of  the  house. 
^^'"^eii^      The  pauper  resided  in  the   house  with  his  familj. 
rally  by  the      The  furniture  in  all  the  rooms  was  his,  and  he  was  in 
buVoccasi'on-    ^^^  habit  of  taking  in  labouring  people  to  sleep  in  some 

ally  by  the        of  the  rooms, — sometimes  letting  a  bed,  sometimes  half 

week  "'Such 

persons  having  a  bed;  the  letting  being  generally  by  the  night,  but  in 

no  right  to  the  gQ^g  ^^^e  instances  a  bed  having  been  let  for  the  period 
rooms  during  '^  "^ 

the  day,  and      of  a  week.     The  persons  who  thus  slept  in  the  house 

the'ke^Tofall  ^^^  "^^  ''s**^  ^^  ^'*®  rooms  during  the  day,  the  pauper 
the  rooms  and  and  his  family  having  constant  access  to  and  control 
stant  access  to  ^^^^  *^®  whole  of  the  house,  and  the  pauper  always  re- 

nnd  control  taining  the  keys  of  all  the  rooms  in  his  own  possession, 
over  the  whole  ,       •      •  r  i      •       j-  it  i       i 

house.  I"  the  instances  of  letting  for  a  week,  the  pauper  let  the 

bed  only,  reserving  to  himself  the  right  of  putting  ano- 
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;d  ill  tlie  same  room  at  any  time^  if  lie  tlioiigbt 

.       .        ,     ,        ,  ,,  The  Kivo 

questiQD  IS,  whether  the  pauper  aclually  occu-  «. 

e  house  within  the  meaning  of  the  above-men*  ^ohaWtantt  of 

.    ®  8t.  GiLw  m 

statute.     If  the  occupation  was  sufficient,  the    thb  Fields. 

>f  sessions  to  be  quashed;   otherwise  to  stand 

led. 

phus,  in  support  of  the  order  of  sessions.  There 
)t  such  an  occupation  as  the  act  of  1  WUL  4, 
equires.  There  must  now  be  an  actual  occupa- 
id  such  occupation  must  be  uninterrupted  and 
ident  of  any  other  person;  Rex  v.  Si.  Nicholas, 
er  (a),  and  Rex  v.  St.  Nicholas,  Colchester  (A), 
sessions,  a  distinction  was  attempted  to  be  taken 
n  those  cases  and  the  present,  on  the  grouud  that 
:ase  a  bed  only  was  let;  but  such  a  letting  created 
ipation  incompatible  with  the  landlord's  occupa- 
the  whole  of  the  house.  Even  assuming,  as  was 
t  the  sessions,  that  the  landlord  might,  after  the 
have  set  up  a  bed  for  the  lodger  in  any  room  that 
sed,  still  he  cannot  be  said  to  have  had  the  actual 
;ion  of  the  whole  of  the  house.  It  was  also 
at  the  sessions,  that  inn-keepers  and  hotel- 
arc  in  the  same  situation  as  the  pauper  in  the 
case,  and  that  the  occupation  of  inn-keepers  &c« 
be  sufficient  within  the  meaning  of  the  statute, 
ispect  to  inn-keepers  the  answer  is,  that  the  law 
I  upon  them  the  dutj/  of  admitting  guests  and 
Idiers  billetted  upon  them.  No  doubt  hotels 
are  in  the  same  situation  as  any  other  keepers 
ng  houses.  The  rule  laid  down  by  the  Court  in 
St.  Nicholas^  Rochester,  and  Rex  v.  St.  Nicholas^ 

Nev.  &  Mann.  31;  5  (6)  a  Nev.  &  Mann.   119|  3 

Adol.  319;  2  Nev.  &      Adol.  &  £11.  599;   3  Nev.  & 
Mg.  Ca.  1.  Mann.  Mag.  Ca.  104. 
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Colchester,  is  broad  and  clear,  and  to  introduce  au  ex- 
ception would  be  to  destroy  that  uniformity  which  is 
,y.  most  desirable  in  this  branch  of  the  law.     The  rule  i«, 

Inhabitants  of  ^\^y^^  ^|,g  landlord  must  have  the  exclusive  occupation  of 
St. Giles  in  .  ... 

THE  Fields,    the  house ;  and  if  a  party  can  be  said  to  be  in  the  esclu* 

sivc  occupation  of  his  house  where  he  parts  with  a  du* 
minion  over  a  portion  for  one  night,  there  is  no  reason 
for  saying  that  he  is  not  equally  in  the  exclusive  occupa- 
tion where  he  lets  a  part  for  a  month. 

J.  L,  Adolphiis,  (with  whom  was  W.  C/arksofi,)  was 
stopped  by  the  Court. 

Lord  Denman,  C.J. — We  are  clearly  of  opinion 
that  there  was  an  actual  occupation  by  the  pauper. 
The  case  of  inn-keepers  is  almost  similar  to  the  present 
Here  the  party  kept  the  control  over  the  whole  of  the 
house,  and  was  there  all  the  time.  The  permitting 
persons  to  sleep  in  the  rooms  did  not  prevent  him  from 
being  in  the  actual  occupation  of  the  house. 

LiTTLEOALE,  J. — The  pauper  had  constant  access 
to  and  control  over  the  whole  of  the  house,  and  the 
letting  was  merely  of  a  bed  for  the  night.  He  had 
therefore  the  exclusive  occupation  of  the  whole  of  the 
house. 

Williams,  J. — I  am  of  the  same  opinion.  The 
statement  of  the  case  in  truth  puts  an  end  to  the  ques- 
tion, for  it  is  stated  that  the  pauper  had  the  control  over 
the  whole  of  the  house  {a). 

Order  of  Sessions  quashed. 

(a)  Coleridge,  J.  was  absent  on  account  of  a  domestic  afflictidb. 
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1836. 

The  King  v.  The  Inhabitants  of  the  Parish  of 

SPARSHOLT. 

Upon  appeal  against  an  order  for  the  removal  of  By  the  regu- 
Ediih  Rogers,  widow^  and  her  children,  from  the  parish  countvbride- 
of  Saint  Maurice,  in  the  city  of  Winchester,  to  the  well,  the  keep- 
parish  of  Sparsholt,  in  the  county  of  Southampton,  the  turnkeys,  sub- 
sessions  confirmed  the  order,  subject  to  the  following  J^^/o>he  ap- 

probation  and 
case :  confimaation 

By  certain  of  the  regulations  for  the  government  of  ?f  ^he  visiting 
•^  .  ^    ,  ®  justices;  the 

the  county  bridewell  at  Winchester,  made  at  the  Easter  keeper  may 
sessions,  1829,  and  allowed  and  confirmed  by  his  Ma-  turnkeys Vor 
jesty*8  judges  at  the  summer  assizes  following,  it  is  pro-  disobedience 

.,,-.„  or  improper 

f ided  as  follows :  behaviour,  but 

1.  That  the  right  of  appointment  of  all  turnkeys  or  ^^^  ^^^^,  » 

,  ,  .  report  to  the 

assisUuits,  employed  in  the  bridewell,  be  vested  in  the  justices  within 

keeper  of  the  bridewell  in  the  first  instance,  but  that  ^^^  ^^P'  , 
^  ^  ^  '  and  must  not 

such  appointment  be  subject  always  to  the  approbation  make  new  per- 
and  confirmation  of  the  visiting  justices:  that  the  keeper  ^^ntj!)iento 
of  the  bridewell  have  power  to  suspend  from  the  execu*  until  the  visit- 
tion  of  the  duties  of  his  station  any  turnkey  or  assistant,  have  made 
and  to  appoint  a  temporary  assistant  in  his  room ;  but  inquiry :  the 

,,  r         ^  7  turnkey  is  to 

shall,  within  three  days  of  such  suspension,  report  to  the  be  paid  by  the 
fisiUng  justices  the  cause  for  his  having  so  acted,  and  8ure"^^burr8"  to 

shall  not,  until  an  inquiry  has  been  instituted  by  tiie  be  in  all  other 

.....  ,  .   ^  ,  respects  under 

visiting  justices,  permanently  appoint  any  other  person  the  immediate 

in  the  room  of  the  turnkey  or  assistant  suspended  from  orders  and 

"^  control  of  the 

office.  keeper:  any 

2.  That  the  turnkeys  of  the  bridewell  shall  receive  *?™^,®y  ;?°"- 

•'        ^  victed  of 

the  payment  of  their  salaries  from  the  treasurer  of  the  drunkenness, 

county,  but  shall  in  all  other  respects  be  under  the  im-  mSsed^by  die 

mediate  orders  and  control  of  the  keeper  of  the  bride-  justices:— 

Held,  that  a 
tamkey  appointed  in  pursuance  of  such  regulations,  and  at  an  annual  salary,  is  not  a 
tervant  eitner  to  the  justices  <Mr  the  keeper,  so  as  to  be  able  to  acquire  a  settlement 
by  biring  and  servfcte. 
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welly  by  whom  they  may,  for  disobedience  of  orders  or 

improper  behaviour,  be  suspended  from  their  situatious. 
The  King  i,,         .  .  .  .     .    •      , 

'o,  3.  1  hat  the  appomtment  and  removal  of  the  keeper 

Inhabitants  of  of  the  bridewell  shallbe  made  in  strict  confonuily  wilh 

Sparsholt.  .  ,  '^ 

the  acts  of  parliament  for  the  regulation  of  the  same. 

4.  That  any  turnkey  of  the  bridewell  who  may  be 
convicted  of  drunkenness,  shall  be  dismissed  by  the 
visiting  justices  from  office. 

Rule  20  commences  thus:  **  That  no  keeper,  turnkej, 
or  any  other  officer  attached  to  the  bridewell,  shall  See.'' 

Rule  21  commences  thus:  *^  The  keeper  of  the  bride- 
well, and  the  officers  of  the  priioti,  together  with  the 
keeper's  family  and  servants,  shall  be  required  &c." 

Rule  26  provides,  ''  That  the  keeper  of  the  bridewell 
shall  not,  without  the  permission  of  the  visiting  justicei, 
lodge  or  board  in  his  house  any  persons  other  than  his 
own  family  and  servants,  and  those  of  his  assistanti.^' 

In  1822,  and  after  the  allowance  and  confirmation  of 
the  said  regulations,  Robert  Rogers  (since  deceased)  was 
appointed  to  the  office  of  second  turnkey  in  the  said 
bridewell,  by  the  keeper,  in  accordance  with  the  above 
cited  regulations,  at  the  annual  salary  of  45/.,  which  wai 
afterwards  advanced  to  50/.,  on  his  promotion  to  the 
office  of  iirst  turnkey.  There  was  no  agreement  made, 
at  the  time  of  engaging  Rogers,  for  any  particular  length 
of  service,  or  for  any  notice  previous  to  its  detennina- 
tion.  Rogers  duly  served  in  that  situation  from  182^ 
to  1826,  when  he  married  the  pauper  Edith;  after  which 
he  continued  in  the  same  situation  till  1833,  when  be 
was  discharged  for  misconduct,  at  a  few  days'  notice,  in 
conformity  with  the  above  regulations.  The  salary  of 
Rogers  was  always  paid  by  the  county  treasurer,  and  he 
resided,  during  the  whole  period  of  his  employment  as 
turnkey,  in  the  bridewell,  which  is  situate  io  the  parish 
of  Saint  Bartholomew,  Hyde,  near  Winchester. 
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The  question  U,  whether^  under  the  circumstances 
tbove  stated,  Rogers  acquired  a  settlement  by  hiring 
and  service,  in  St.  Bartholomew,  Hyde, 

Sir  Wm.  Folklt  and  RdwliMoh  appeared  to  support 
the  order  of  sessions,  but  were  stopped  by  the  Court. 

Damfner,  contri.  The  agreement  entered  into 
between  the  keeper  of  the  bridewell  and  the  pauper 
wet  a  contract  of  hiring  for  a  year.  There  is  no  differ- 
ence between  this  case  and  Rex  v.  Sandhurst  {a).  In 
that  case,  a  pauper  was  hired  by  the  commanding  officer 
of  Sandhurst  College,  to  act  as  a  servant  in  that  esta- 
blishment: By  the  terms  of  the  hiring  he  was  to  obey 
3|ll  orders  of  the  officers  of  the  institution,  and  to  be 
allowed  weekly  wages ;  and  if  he  wished  to  quit  the  col- 
lege, he  was  to  givQ  one  month's  notice;  but  should  the 
college  be  dissatisfied  with  his  conduct,  it  retained  the 
power  of  dismissing  him  at  a  moment's  notice.  It  was 
held  that  this  was  a  good  hiring  for  a  year,  and  that  a 
settlement  was  gained  by  such  hiring,  although  it  was 
not  to  a  private  person ;  the  statute  5  W.  S^  M.  c.  W, 
8,  7,  only  requiring  a  lawful  hiring  and  a  service  under 
it.  The  special  case  states  that  the  pauper  was  ap- 
pointed to  the  office  of  second  turnkey,  but  this  is  not 
conclusive,  nor  did  the  sessions  intend  to  find  that  this 
was  an  office,  since  the  case  Mates  that  the  pauper  was 
to  be  paid  wages.  It  was  not  a  service  for  a  limited 
period,  for  according  to  the  cases  of  Turner  y.  Robin'- 
SQH{b)  and  Fawcelt  v.  Cash{c)f  if  a  party  is  hired  gene- 
rally at  an  annual  salary,  in  the  capacity  of  a  servant,  be 
is  hired  for  a  year.     The  fact  that  the  servant  was  to  do 

(a)  1  Mann.  &  RyL  05;   7  5  Bam.  &  Adol.  789. 

Bara.  it  Cmtw.  &d7 ;  l  Mann.  (c)  S  Nev.  Sc  Mann.  177 ;  iS.  C. 

k  RyL  Mag.  Ca.  63.  5  Barn.  &  Adol.  904;  S  Nev.  & 

{b)  a  Nev.  &  Mann.  829 ;  S.  C.  Mann.  Mag.  Ca.  1 14 . 


The  KiVG 

9. 

Inhabitants  of 
Sparsuolt. 
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1836.         a  particular  sort  of  work  oaly  is  imroateriaU  for  in  Rex  v. 

^■^^^^^^      SandAursi  the  pauper  was  to  do  work  only  about  the 

The  KiMo  II 

^  college. 

Inhabitants  of 

Lord  Den  MAN,  C.  J. — In  Rex  v.  Sandhurst  tbe 
question  wa8>  whether  the  party  could  be  considered  u 
a  servant.  The  terms  of  the  contract  were  comprised 
ill  the  rules  of  the  college,  which  were  as  follows:  The 
servants  are  to  obey  all  orders  they  may  receive  from 
the  officers  of  the  institution,  the  staflf  Serjeants,  and 
the  surveyor:  They  are  allowed  wages  at  the  rate  of  1&* 
per  week,  with  one  dress  and  one  undress  suit  of  clothes 
per  annum,  subject  to  such  stoppages  as  may  be  or- 
dered, but  which  shall  be  paid  up  every  three  months, 
after  deducting  for  the  charge  of  breaking  furniture, 
crockery,  &c.  belonging  to  the  college,  that  may  have 
been  committed  during  that  period:  Should  a  servant 
wish  to  quit  the  college,  he  must  give  one  month's  pre- 
vious notice;  but  should  the  college  see  reason  to  be 
dissatisfied  with  his  conduct,  it  retains  the  power  of 
dismissing  him  at  a  moment's  notice.  The  sessions 
thought  that  was  a  general  hiring  for  a  year,  and  there 
is  no  reason  whatever  why  it  should  not  be  so  consi- 
dered. Here,  the  appointment  is  by  the  head  turnkey, 
subject  to  the  approbation  and  confirmation  of  the  visit- 
ing justices.  The  confirmation  of  the  magistrates  is 
properly  the  appointment.  The  head  turnkey  has  only 
control  over  him  as  an  officer,  and  not  authority  as  over 
a  servant.  Neither  was  this  party  the  servant  of  the 
magistrates,  because  he  was  not  to  obey  their  orders  in 
any  particular.  He  was  clearly  therefore  not  a  servant 
to  any  one.  I  should  not  feel  myself  bound  by  tbe 
statement  in  the  case,  that  the  party  was  appointed  to 
an  office,  if  I  could  see  clearly  and  manifestly  that  the 
nature  of  the  contract  was  such  as  to  constitute  the  reli- 
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tion  of  master  and  servant.     Such,  however,  does  not 

appear  to  me  to  have  been  the  nature  or  effect  of  the     _    „ 

^^  Tlie  Kino 

contract.  v. 


LiTTLEDALB,  J. — I  am  also  of  opinion  that  the  party 
was  not  a  servant.  If  he  is  to  be  considered  as  a  ser-' 
vanf,  I  do  not  see  whose  servant  he  was.  He  was  paid 
by  the  treasurer  of  the  county,  but  he  was  under  the 
control  of  the  head  turnkey. 

Williams,  J.  concurred  (a). 

Order  of  Sessions  confirmed. 

(«)  Coleridg^f  J.  was  absent  on  account  of  a  domestic  afl9iction 


Inlmbitants  of 
Spabsholt. 


The  King  v. The  Inhabitants  of  Amersham. 

Upon  appeal,  an  order  for  the  removal  of  Antia  Sea*  The  trustees  of 
mons,  aingle-woman,    from   Aylesbury   to   Amersham,  hounToutan 
Bucks,  was  confirmed,  subject  to  the  following  case:        imprentice  to 
5th  Augusts  1719*    William  Harding  devised  certain  sideration 

estates  to   trustees  and   their  heirs  and  successors  (a),  ""^ney  expres- 
sed in  the  m- 
upon  trust  to  employ  the  rents  and  profits  thereof  to-  denture  was 

wards  the  putting  out  poor  boys  and  girls  who  should  be  AP^'J^*^  ^^. 

children  of  poor  persons — settled  inhabitants  within  the  Previously  to 

the  execution 

iaS  These  trustees  not  beinjr  a      take  by  auignmentt  not  by  tue-  «f  the  Juden- 
^.  ..  -r  .  "^  ture  the  ap- 

corporation,  their  mxeuorSf  if     ctttwn,  orentice's 

not  heirs  of  the  survivor,  would  grand&ther, 

who  was  no 
pariy  to  the  indenture^  had  agreed  with  the  mistress  that  the  premium  should  be 
96/.;  and  subsequently  to  the  execution  the  grandfather  paid  to  the  mistress  15/.: 
Of  the  contract,  or  of  the  payment  of  any  sum  beyond  the  10/.,  the  trustees  were 
entirely  ignoranL  Held,  that  the  agreement  by  the  grandfather  to  pay  the  additional 
sum  or  15/.  was  a  binding  agreement,  and  that  therefore  the  indenture  was  void  by 
8  Ann.  c.  9,  i.  39,  for  not  stating  the  full  consideration. 
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1836.        parish  of  Ayletbury  or  of  Walton,  apprentice,  in  snch 
^•^^^^^      manner  as  in  his  will  is  directed. 

9.  8th  May^  1 827.  By  indenture  between  Willigm  Bichr 

Inhabitants  ofyj^;,^  g^j  others,  esquires,  trustees  of  the  public  charity  of 

the  said  William  Harding^  for  putting  out  poor  ciuidren 
apprentices,  of  the  firsi  part;.  Amia  SeamowM,  daughter  of 
the  late  J.  Seamom,  a  poor  person  and  settled  inhabitaat 
within  the  parish  of  Aylesbury,  of  tha  second  part;aBd 
Catherine  Read,  spinster,  of  Aniersham,of  the  tkird  part: 
Anna  Seamons,  by  the  nomination  and  placing  of  tbe 
said   trustees,   bound  herself  apprentice   to   Cetherint 
Read  for  seven  years,  to  learn  the  art  or  business  of  a 
dres8*maker;  and  the  said  Catherine  Read,  in  considera- 
tion of  the  sum  of'  10/.,  of  lawful  money,  to  her  paid  by 
the  said  trustees,  out  of  the  said  public  charity  of  tbe 
said  William  Harding,  covenanted  to  teach  Anna  Sea- 
mons  the  art  and  mystery  of  a  dress-maker. 

The  indenture  was  executed  by  Amia  Seamons  and 
Catherine  Read,  in  the  presence  of,  and  attested  by  John 
Parrott,  agent  to  the  trustees  of  the  said  charity,  and  he 
paid  the  sum  of  10/.  (mentioned  in  the  indenture)  to 
Catherine  Read,  the  mistress,  as  a  consideration  for  tak- 
ing the  pauper  as  an  apprentice.  Catherine  Read  signed 
a  receipt,  indorsed  upon  the  indenture,  and  attested  bj 
John  Parrott y  for  the  sum  of  10/.,  ^  being  the  full  con- 
sideration money  within  mentioned  to  be  by  the  said 
trustees  to  her  paid.*' 

One  Dawnejf,  the  pauper's  grandfather,  bad,  in  April 
in  the  same  year,  applied  to  Catherine  Read  to  take  die 
pauper  apprentice,  and  on  that  occasion  Dawneif  agreed 
to  pay,  and  Catherine  Read  agreed  to  receive,  a  pre- 
mium of  ^/.  Catherine  Read  did  not  know,  until  she 
came  to  Aviesburv  and  was  introduced  to  the  trustees, 
that  any  part  of  the  premium  she  was  to  receive  was  to 
be  paid  from  the  funds  of  IIarding^9  Charity ;  and  upon 
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her  going  before  the  trustees  to  complete  the  bindings         1836. 
no  conversation  took  place  between  her  and  the  trustees,     ^^T'^x^ 
or  any  of  them,  or  between  her  and  Mr.  Parrot t,  re-  v, 

specting  any  additional  sum  to  be  paid  to  her  by  Mr.  I'jhahitants  of 
Dawuey  with  the  apprentice  ;  nor  did  it  appear  that  the 
trustees^  or  Mr.  Parrott,  knew  or  suspected  that  any 
additional  sum  was  so  paid  or  contracted  for,  beyond 
the  sum  mentioned  in  the  indenture.  After  the  execu* 
tion  of  the  indenture*  Catherine  Read  received  from 
Dawntjf  \bl.p  to  make  up  the  sum  of  25/.  which  had 
been  agreed  upon. 

The  pauper  served  three  years  under  the  indenture. 

The  question  is,  whether  the  indenture  is  void  by 
reason  of  the  full  consideration  for  the  binding  not  being 
set  out  in  the  indenture,  according  to  8  Ann.  c.  9,  s.  59* 
If  it  is  void,  the  order  of  sessions  is  to  be  quashed;  but 
if  it  is  not,  the  order  of  sessions  is  to  stand. 

Sir  W.  Folleit  and  Bligh,  in  support  of  the  order  of 
sessions.  The  trustees  of  the  Charity  and  C.  Read  are 
the  parties  to  the  indenture.  The  sum  paid  by  the  trus- 
tees is  10/.y  and  that  sum  is  inserted  in  the  indenture. 
True  it  is,  that  there  was  an  agreement  between  the 
grandfather  of  the  apprentice  and  C.  Read,  that  an  addi- 
tional sum  of  \5L  should  be  paid;  but  that  contract  was 
not  valid.  By  8  Ann.  c.  9^  s.  39,  it  is  enacted,  that  all 
iadeotures  of  apprenticeship  wherein  shall  not  be  truly 
iaserted  and  written  the  full  sum  and  sums  of  money 
received,  or  in  anywise  directly  or  indirectly  given,  paid, 
secured,  or  contracted  for,  with  or  in  relation  to  any  ap- 
prentice, shall  be  void,  and  the  apprentice  shall  be  inca- 
pable of  being  free  of  any  city.  The  question  to  be  con- 
sidered is,  whether  this  provision  does  not  refer  to  a 
contract  between  the  parties  to  the  indenture.    In  Rex  v. 
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1836.         Iiurloii'Upom'Du9fsmore(a)  a  boy  wm  bouud  apprentice 
-.     ^  by  his  stepfather,  and  in  the  indenture  of  apprenticeship 

V.  the  premium  was  expressed  to  be  10/.  only.    It  appeared, 

Ame'rsham.^  however,  that  the  boy's  mother,  without  the  knowledge 
of  her  husband,  or  of  her  son  (the  apprentice),  had 
agreed  to  give  the  master  a  further  sum  for  taking  the 
boy,  and  did,  in  fact,  subsequently  give  him  2}  guineas: 
It  was  objected,  that  the  true  consideration  was  not 
stated  in  the  indenture,  and  that  therefore  it  was  void 
under  8  Ann.  c.  9>  s*  39;  but  the  Court  held  that  the 
indenture  was  binding,  for  that  there  was  no  valid  coo- 
tract  by  any  person  to  pay  more  than  the  sum  mentioned 
in  the  indenture.  So  here,  there  was  no  binding  con- 
tract to  pay  more  than  10/.  Rex  v.  Burton-upon^Dum* 
more  was  recognized  by  Lord  Tenierden  in  J2^x  v. 
Baildon(J)\  in  which  the  Court  held  that  an  indenture  of 
apprenticeship  expressed  to  be  made  in  consideration  of 
4/.,  paid  by  a  public  charity,  but  really  made  in  consider- 
ation of  such  4/.,  and  of  1/.  privately  agreed  to  be  paid 
by,  and  subsequently  to  the  execution  of  the  indenture 
actually  paid  by  the  apprentice's  mother,  who  wa%  a 
party  to  the  indenture^  was  invalid.  The  fact  of  the 
party  who  contracted  to  pay  the  additional  sum  being  a 
party  to  the  indenture  sufficiently  distinguishes  Rex  v. 
Baildon  from  the  present  case.  In  Rex  s.  Aiflesburtf{c\ 
a  pauper  \i'as  bound  out  by  the  trustees  of  a  public  cha- 
rity :  The  master  covenanted  to  find  him  meat,  driok, 
washing,  and  lodging,  and  all  other  things  needful  during 
the  apprenticeship :  Before  the  indenture  was  executed, 
the  father  of  the  apprentice,  who  M^as  no  party  to  it, 
agreed  with  the  master  to  find  the  apprentice  clothbg 
and  washing  during  the  term  of  apprenticeship,  and  he 
accordingly  did  so  during  a  great  part  of  the  time.    It 

(a)  4   Mnnn.  &  R>1.  631 ;  9  (^)  S  Barn.  &  Adol.  427. 

Dnni.  &  Cress||^  872 ;  9  Mann.         (r)  Ibid.  569. 
Jk  Rvl.Mtig.  01.361. 
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was  held  by  the  Court  that  the  indenture  did  not  require         1330. 
to  be  stamped,   because  cither  the  agreement  by  the      ^"-^^^^^ 
father  to  provide  clothes  was  not  a  thing  secured  to  be  p, 

given  to  or  for  the  benefit  of  the  master  within  the  55th  In*iabitanu  of 
Gfo.  3,  c.  1 84,  (the  Stamp  Act,)  or,  assuming  that  it 
was,  then  it  was  void  as  being  a  fraud  on  the  trustees, 
who  had  bound  out  the  apprentice  on  the  faith  that  the 
master  was  to  provide  clothes.  In  this  case  the  trustees, 
who  are  the  parties  to  the  indenture,  were  ignorant  of 
the  contract  to  pay  an  additional  sum  of  money,  and  that 
contract  was  a  fraud  upon  the  trustees,  and  therefore 
invalid.  At  the  period  when  the  statute  of  Anne  was 
passed  there  were  great  restrictions  as  to  carrying  on 
trade  in  particular  cities.  It  could  scarcely  be  intended 
that  the  apprentice  should  be  prevented  from  setting  up 
trade,  because  some  party  unconnected  with  the  inden- 
ture, had  promised  the  master  an  additional  premium. 

Campbell,  A.  G.,  contri.  The  person  who  receives 
the  money  is  a  party  to  the  indenture.  He  was  stopped 
by  the  Court. 

Channell  was  to  have  argued  on  the  same  side. 

Lord  Denman,  C.  i.-^Rex  v.  Ayh%huvy  does  not 
clash  with  the  former  case  of  "Rex  v.  Baildon.  Indeed 
it  would  be  strange  if  it  did,  as  the  latter  was  decided 
only  ten  days  after  the  former.  I  do  not  see  how  the 
contract  to  pay  an  additional  sum  beyond  that  inserted 
in  the  indenture  can  be  fraudulent  against  the  trustees. 

Rex  v.  BaildoH  decided  that  an  indenture  executed 
under  circumstances  similar  to  the  present  was  void. 
The  legislature  has  imposed  this  penalty  on  the  master, — 
that  if  he  defrauds  the  revenue  he  shall  have  no  control 
over  bis  apprentice. 

VOL.  III.  K  K 


CASES  IN  THE  KING  S  BENCH, 

LiTTLBDALE,  J.,  and  Williams,  J.  Goncurred (a). 

The  Kino 

v.  Order  of  SessioiiB  qoaBbed. 


Inhabitants  of 
Amersham. 


(a)  Coieridge,  J.  was  absent  on  account  of  a  domestic  a£9ictioo. 


The  King  v.  The  Inhabitants  of  Pakbfield. 
Where  the        UPON  appeal,  an  order  of  justices,  whereby  Edmuni 

hirer  of  n  tene-  "^"^  •      ••   i 

ment,  consist-  Reader,  and  two  of  his  children,  were  removed  from  the 
3Yand^,TeIU  P^"®**  ^^  Pakefield,  in  the  county  of  SuflFolk,  to  the 
the  growing      parish  of  Walpole,  in  the  same  county,  was  quashed, 

crous  before  •  •     ^  ^     ^i_     /•  n 

the  expiration   swbject  to  the  following  case: 

of  the  year,  j{  settlement  having  been  proved  in  Walpole,  the  sei- 

and  retains  ,  «»  •  a^ 

possession  of    sions  held  that  a  subsequent  settlement  had  been  ac- 

the  house  only,  -^^  ;„  Pafcefield.  It  appeared  that  on  old  Michaelmas- 
he  IS  not  the       *  ^'^ 

occupier  of  the  day,  1832,  the  pauper  entered  upon  the  occupation  of 
Jn"^t*he  who"e  ^  beer-house  and  several  acres  of  land,  in  Pakefield, 
of  the  year,  so  which  he  had  previously  hired  for  a  year,  at  a  rent  of  30/. 
settlement  un-  ^^^  ^^^  house  and  land,  and  10/.  for  certain  brewing 
der  1  Will.  4,  utensils  in  the  house.  He  continued  to  occupy  the  house 
i4.i  hiring  a  and  land  until  July  following.  On  the  J  7th  of  that 
house  in  the      Q^ontii,  being  in  embarrassed  circumstances,  he  bv  in- 

parish  of  Dale,  ?  ... 

before  the  end  denture  assigned  all  his  farming  implements,  stock, 
leaves  the^  CTops,  and  all  Other  his  personal  estate  and  effects,  to 
parish,  with      one  Thomas  Waterson^  for  the  benefit  of  his  creditors. 

his  goods  and 

with  that  part 

of  his  family  who  resided  with  him.     A  son  of  J.,  who  had  previously  resided  with 

A.f  by  the  direction  of  A.  sleeps  in  the  house  till  the  end  of  the  year^  bcwrdtng  with 

his  master  in  another  part  of  the  parish.    This  is  not  a  coatinuam^  of  occupmtioo 

in  A,  for  the  purpose  of  gaining  a  settlement. 

So,  although  A.  leaves  in  the  house  a  portion  of  bis  goods,  which  cannoi  be  ccb- 
vcniently  removed. 

Payment  of  rent  by  a  trustee,  out  of  the  produce  of  effects  assigned  to  hhn  by 
the  tenant,  in  trust  for  the  payment  of  the  rent  and  taxes,  and  citSer  charges  ami 
expenses  in  respect  of  the  lan(f  occupied  by  the  tenant,  and  of  debts,  is  not  a  pav- 
nxMit  by  the  tenant  within  1  Will,  4,  c.  18,  for  the  purpose  of  gainhig  a  scttlcaienL 
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t   indenture  (a)  (which    it    waii  agreed   should   be 
»dered  at  part  of  this  case)  was  executed  by  Watenon 


48d 


1830. 


I  Bj  thb  iodeotare,  between 
auper  of  the  first  part,  IFo- 
«  of  the  second  part,  and 
aaper's  creditors  of  (he  third 
after  reciting  that  tlie  pavper 
ndebted  to  the  several  parties 
tOy  of  the  third  part,  in  the 
placed  opposite  to  their  re- 
ive namesy  the  pauper  bar- 
id,  sold,  and  assigned  to 
ETSOR,  his  executors,  admi- 
itors  and  assigns,  "  all  and 
liar  the  debts  and  sums  of 
Vf  now  doe  and  owing  to  him 
laid  Edmtnd  Ruukr,  (the 
er,)  and  all  securities  and 
s  of  account  for  or  relating 
ie  same,  and  all  and  sln- 
•  the  Slock,  effecU,  and  uten« 
in  tiade,  household  goods 
furniture,  of  him  the  said 
R.;  and  also  the  crops  of 
,  grain,  and  hay,  whether 
ing  or  severed,  muck,  sum- 
land,  implements  of  husban- 
cattle,  live  and  dead  stock, 
Im  the  said  £.  A.,  now 
(  Id  and  upon  or  about  the 
uage  or  tenement,  outhouses, 
I  and  hereditaments,  in  his 
pation,  in  Pakefield  nfore- 
and  all  other  the  personal 
e  and  effects  whatsoever  and 
esoever  of  him  the  said  E, 
and  which  he  shall  be  pos- 
d  of,  interested  in,  or  enti- 
to,  at  (he  execution  of  these 
nts,  (the  necessary  wearing 
rel  of  himself  and  family 
excepted),  and  all  theestate, 
,  citie,  and  interest  whaiso- 


PAKCFittO. 


The  Km o 

V, 

ever,  of  him  the  said  K  R.  in  and  lohabioirits  of 
to  the  same:*'  Habendum  to 
Waterton,  his  executors,  admi- 
nistrators and  assigns,— ^upon 
trust  that  Waienonf  his  executors 
or  adminiatraturs,  should  thenco' 
forth  cultivate  and  manage  the 
said  lands,  as  the  various  crops 
now  growing  and  being  thereon 
should  require,  and  for  that  pur- 
pose shonld  employ  such  persona 
as  he  or  they  might  think  pro- 
per, and  use  the  cattle  and  im- 
plements then  being  upon  the 
premises,  in  the  management  and 
getting  in  of  the  said  crops,  and 
generally  to  do  therewith  as  to 
him  or  them  should  seem  meet, 
and  shonld,  subject  to  the  pro- 
vision thereinbefore  contained, 
sell  and  dispose  of  the  saidstock 
in  trade,  effects,  household  goods, 
furniture,  crops  of  grain,  com, 
and  hay,  chattels,  and  other  ef- 
fects, thereby  assigned,  by  public 
auction  or  by  private  contract; 
and  shonld  get  in  all  debts  &c., 
and  receive  the  amount  of  the 
valuation  to  be  made  upon  the 
snid  land,  as  between  outgoing 
and  incoming  tenant,  at  the  quit- 
ting and  giving  up  of  the  same. 
Declaration :  that  Watenon,  his 
executors  or  administrators, 
should  stand  and  be  possessed  of 
the  moneys  to  arise  from  the 
sale  and  disposition  of  the  stock 
in  trade,  goods,  &c.  upon  trust, 
first,  to  pay  all  the  expenses  at- 
tending the  preparing  and  exe- 
cuting the  indenture,  and  the 
K  K  2 
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1836.        and  the  pauper,  and  under  it    Waiersoa,  [on 
,^^       August  following,  sold  all  the  pauper's  stockj 
V,  implements,  furniture,  and  other  effects,  and 

lababitants  of  q^q^^  tij^i,  growing  upon  the  land.    The  crops 

and  carried  away  by  the  purchasers,  but  the  s 
colder  were  left  upon  the  premises.  Part  of  I 
ture  was  purchased  for  the  pauper,  but  aftei 
he  was  not  in  possession  of  any  farming  im{ 
or  any  stock,  excepting  a  pig,  which,  after  1 
were  carried  off,  was  turned  out  upon  the  lan< 
pauper  paid  no  rent  himself,  but  Waierson  paid  t 
lord  31/.  10s.  towards  the  rent,— 21/.  13s.  out  of 
duce  of  the  sale  of  the  pauper's  effects,  and  9i 
the  summer  tilths  and  muck  on  the  land,  anc 
fixtures  in  the.  house,  taken  by  the  landlord  at  t 
The  pauper,  with  his  wife  and  four  children,  c( 
to  live  in  the  house  and  carry  on  the  business, 
beer  there  and  misking  profit  thereof,  buying 
bringing  it  from  Lowestoft,  as  he  wanted  it;  c 
he  lived  till  Tuesday  the  8th  October,  1833,  o 
day  he  removed  to  a  house  which  he  had  previous 
at  Yarmouth,  distant  about  12  miles  from  P 
taking  with  him  his  wife  and  three  children,  am 
effects,  except  a  few  articles  of  furniture,  whi 
left  in  the  house  at  Pakefield,  because  the  wag 

carrying  the  trusts  thereof  into  upon  trust  to  pay  and  • 

effect,  and  also  the  expenses  of  residue  to  and  amougs 

managing   the  lands ;   next,   to  ditors,  who  should  bee 

discharge  the  rent,  rates,  taxes,  ties  thereto,  within  thre 

and   tithes,  then  or  during  the  ratably  and  in  proportk 

continuance  of  the  trusts  thereby  said  debts,  to  be  ver 

created,  to  be  due  and  owing  in  proved    as    therein    in 

respect  of  tlie  premises  occupied  Covenant  from  the  ere 

by  the  pauper,  and  the  expenses  to  take  any  proceedings, 

of  selling,  collecting  and  receiv-  the  pauper,  if  sued,  mi 

ing  the  said  effects ;  and  lastly,  the  indenture  in  bar. 
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plojed  by  the  pauper  to  remove  his  goods  was  not  large         i8d6. 
enough  to  carry  them  all.     The  things  left  behind  were      ^^^v^ 
to  have  been  brought  to  Yarmouth  on  the  following  day,  ,;. 

but  were  not  in  fact  sent  until  the  Thursday.  The  Inh^Wtants  of 
pauper  left  the  key  of  the  house  with  his  son,  with  a 
command  not  to  give  it  up  to  the  landlord  till  (old)  Mi- 
chaelmas-day. The  son,  who  had  lived  with  his  father, 
continued  to  sleep  in  the  house,  having  his  clothes  and 
chest  therci  until  the  Thursday  or  Friday,  and  on  the 
Friday,  which  was  (old)  Michaelmas-day,  delivered  the 
key  to  the  landlord,  and  went  to  lodge  at  the  house  of 
hia  master,  a  miller,  residing  at  Pakefield,  with  whom  he 
had  boarded  from  the  day  his  father  left  the  parish. 
The  pauper  and  his  wife  and  three  children  continued 
to  reside  at  Yarmouth,  from  the  8th  October,  for  several 
months,  and  did  not  return  to  Pakefield  until  a  short 
time  before  they  were  removed,  under  the  order,  to 
Walpole. 

Si^t  Andrews,  and  AusttM,  in  support  of  the  order  First  point: 

of  sessions.    By  1  Will.  4,  c.  18,  it  is  enacted,  that  no  ^J^^^""^ 

rem. 

person  shall  acquire  a  settlement  by  reason  of  a  yearly 
hiring  of  a  tenement,  unless  such  tenement  shall  be  ac- 
tually occupied  under  such  yearly  hiring,  by  the  person 
biriog  the  same,  for  one  year,  and  unless  the  rent  for  the 
same,  to  the  amount  of  10/.  at  least,  shall  be  paid  by  the 
person  hiring  the  same.  The  first  question  which  arises 
in  the  present  case  is,  whether  there  was  a  payment  of 
rent  by  the  person  hiring  the  tenement.  The  rent  must 
be  considered  in  this  case  as  paid  by  the  pauper.  It 
is  true  that  the  rent  was  not  paid  by  the  pauper's  own 
band,  but  it  was  paid  with  his  money  and  by  his  autho** 
rity ;  and  that  is  a  sufficient  compliance  with  the  statute. 
If  goods  were  given  by  the  person  hiring  the  tenement, 
to  bis  agent,  to  convert  into  money,  and  with  the  pro^ 
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1836.        ceeds  to  pay  the  reol»  that  would  be  a  sufficient  payment 

The  KivG     ^^^'°  ^^^  meaning  of  the  statute.     Here,  there  is  an 

V,  assignment  upon  trust  to  sell  the  crops  and  goods,  sod 

PiiK£Fi£Lp.^  out  of  the  proceeds  to  pay  the  rent.  The  trustee  wss 
bound  to  pay  according  to  the  directions  gi?en  him  by 
the  deed.  The  payment  by  the  trustee  was  similar  to 
a  payment  by  an  agent.  If  it  was  not  a  payment  by 
the  pauper,  by  whom  was  it  a  payment  i  It  was  not 
a  payment  by  the  trustee,  as  it  was  not  made  with  his 
money. 

Second  point:      The  second  question  which  arises  is,  whether  there 
cupetion.      ^^  ^^  actual  occupation  of  the  house  by  the  pauper 
for  one  whole  year.     It  may  perhaps  be  argued  thst 
there  was  no  such  occupation,  on  two  grounds:  first, 
that  the  pauper  had  assigned  the  crops  upon  the  land 
to  another  person;  and  secondly,  that  there  were  three 
nights  at  the  conclusion  of  the  year  during  which  he  did 
not  sleep  in  the  house.  With  respect  to  the  first  ground: 
It  is  true  that  a  purchaser  from  the  trustee  would  hsfe 
a  right  to  enter  the  laud,  in  order  to  reap  the  crops; 
but  the  pauper  retained  a  control  over  the  lands,  asd 
a  right  to  reside  on  the  premises,  the  only  restrictioD 
upon  him  being  that  he  should  do  no  injury  to  the  crops 
which  he  had  sold.     It  was  decided  in  Rex  v.  St.  ^ikko- 
las,  Rochester  {a)t  that  there  must  be  an  actual  occupa- 
tion of  the  premises  \  but  in  a  case  decided  this  term(i)i 
it  was  held,  that  the  circumstance  of  another  person's 
having  a  right  to  enter  the  premises,  does  not  prevent 
the  party  hiring  them  from  being  in  the  actual  occups* 
tion.     It  is  evident  that  the  pauper  was  in  the  actual 
occupation; — for  who  could  maintain  trespass  if  the  pau- 
per could  not?     Not  tlie  assignee;  for  he  had  ouly  a 
right  of  entering  to  take  the  crops.  Then  as  to  the  second 

(a)  S  Nev.  h,  Blano.   SI;   5         (b)  Res  v.  Si.  GUet  i«  tk 
Barn.  &  Adoh  S19;  2  Nev.  &      JFie^  aale^  476,  serf  facre. 
Mann.  Mag.  Ca«  1. 
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ground :  It  is  not  necessary  that  a  person  should  sleep        i836. 
every  night  on  the  premises  which  he  rents.     Such  a      ^^•'v^^ 
proposition  would  be  absurd.    Could  it  be  said  that  a        ^^  '^^ 
coachman  to  a  night-coach,  who  slept  every  alternate  Inhabitants  of 
night   in  the  tenement,  could  not  gain  a  settlement? 
It  was  laid  down  in  Hex  v.  WiHoughby  {a),  that  there 
may  be  a  personal  oecupaiioni  though  the  party  do  not 
resscfe  on  the  premises. 

Manning,  (with  whom  was  Sir  fV.  FolleU,)  conuL  It  Second  point. 
has  been  asked,  who  could  maintain  trespass  if  the  pau- 
per could  not.  In  Carter  v.  Wame  (A),  which  is  recog- 
niied  in  How  v.  KenntU  (c),  it  was  decided,  that  words 
similar  to  those  contained  in  the  operative  part  of  the 
conveyance  in  this  case,  were  sufficient  to  convey  the 
legal  estate  of  a  term.  The  residue  of  the  term  of  one 
year  therefore  passed  to  fVaierson,  the  assignee,  and  he, 
and  not  the  pauper,  might  have  maintained  trespass. 
By  the  deed,  the  trustee  was  to  sell  the  crops;  and  to 
enable  him  to  do  that,  it  was  necessary  that  he  i^iiould 
have  a  legal  estate  in  the  term,  in  order  that  he  might 
give  the  purchasers  a  right  to  enter  and  reap  the  crops. 
It  cannot  be  contended,  that  if  a  person  takes  a  lease 
for  a  year,  and  assigns  it  before  the  lease  has  expired, 
that  be  can  be  considered  as  renting  and  occupying  a 
tenement  for  one  whole  year,  within  the  meaning  of  the 
sUtute  of  1  fVUL  4.  [Coleridge,  J.  If  you  look  at 
the  habendum  you  will  find  that  it  was  not  the  intention 
of  the  parties  to  convey  the  term.  The  assignee  is  to 
hold  the  premises  as  and  for  his  own  goods,  chattels, 
and  effects.  I  do  not  mean  to  say  that  the  words  here 
used  might  not  be  sufficient  to  convey  the  term,  if  from 
the  whole  deed  it  could  be  collected  that  such  was  the 
intention  of  the  parties.     There  is  no  trust  as  to  tlMT 

(a)  5  Nev.  &  Mann.  457 ;  3  (6)  4  Carr.  &  Payne,  191. 

Nev»  &  Mann.  Mag.  Ca.  335.  (c)  5  Nev.  &  Mann.  1. 
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1836.        possession  of  the  land.]    Tbe  language  of  ibis  deed  is 
''^-'^       similar  lo  ibat  in  Caiter  v.  Warae. 
^  In  point  of  fact,  tbe  pauper  did  not  occupy  tbe  pre- 

lohabiunts  of  Qiises  for  a  year.     Before  tbe  expiration  of  a  year,  be 

removed  to  a  distant  parish,  taking  with  bim  his  wife, 
bis  family,  and  bis  furniture.  It  was  mere  accident  that 
a  small  portion  of  bis  furniture  was  left  behind.  The 
sleeping  in  tbe  bouse  by  tbe  son  was  merely  colourable; 
be  boarded  in  tbe  bouse  of  tbe  person  to  whom  be  was 
apprenticed. 
First  point.  Then  with  respect  to  tbe  question  whether  the  piy-* 

ment  of  rent  was  a  payment  by  tbe  pauper :  After  the 
execution  of  tbe  deed,  tbe  pauper  bad  no  control  over 
the  property.     Tbe  trustee  held  it  for  several  purposes 
besides  that  of  paying  tbe  rent. 
Here  be  was  stopped  by  tbe  Court. 

Lord  DfiNMAN,  C.  J. — There  was  neither  an  actual 
occupation  for  a  year,  nor  a  payment  of  rent  by  the 
party  hiring  the  tenement. 

Second  point.       The  assignment  gave  the  assignee  power  to  enter, 

which  destroyed  the  pauper's  right  of  exclusive  occupa- 
tion. 

First  point.  After  the  pauper  had  parted  with  the  whole  of  his 

personal  estate^  the  application  of  part  of  the  proceeds 
of  that  personal  estate  by  the  trustee  in  the  payment  of 
rent,  cannot  be  said  to  be  a  payment  of  rent  by  the 
pauper. 

LiTTLEDALE,  J. — I  think  so  also.  The  pauper  has 
conveyed  all  his  interest  to  another  for  a  valuable  consi- 
deration. Surely  he  cannot  be  said  to  have  been  in  the 
actual  occupation,  nor  can  this  be  considered  as  a  pay- 
ment by  him. 
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Williams,  J. — I  am  of  the  same  opiniou.      The         18S6. 


•auper,  from  the  17th  July,  parted  with  the  possession 

f  the  whole  or  a  portion  of  the  right  of  occupying  the  v. 

i»H.     That  being  so,  it  is  impossible  to  say  that  he  had  Inhabitnots  of 

Mr  A  KEFIELD* 

II  undivided  occupation;  and  there  was  no  actual  oc«  ^       j     • 

■^  '  Second  point. 

upation. 

I  agree  also  with  the  rest  of  the  Court,  in  thinking 
tiat  the  payment  in  this  case  cannot  be  considered  as 
quivalent  to  a  payment  by  the  pauper  himself.  The 
nly  control  which  the  pauper  could  exercise  over  the 
md  would  be  after  payment  of  the  debts. 

Coleridge,  J. — I  agree  with  my  brother  ^fVb'crms  First  point. 
n  the  last  point.  Tiiis  cannot  be  considered  as  a  pay- 
sent  by  one  person,  by  the  hands  of  another.  The 
rustee  might  or  might  not  have  paid  the  rent,  whether 
he  pauper  had  chosen  or  not.  Although  the  rent  was 
>aid  out  of  a  fund  raised  by  a  sale  of  the  pauper's 
:ffects,  it  was  a  payment  by  the  trustee,  and  not  by  the 
)auper. 

I  agree  also  as  to  the  occupation*     Though  I  do  Second  point, 
lot  think  that  there  was  de  facto  an  (tssignmeHl  of  the 
erm,  yet  the  land  was  in  the  possession  of  the  vendee 
)f  the  crops.    The  pauper  merely  continued  to  live  in 
:he  house* 

Order  of  Sessions  quashed. 
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18S6. 

The  King  f^.  Boultbeb. 
Where  it  is      ^N  24Ui  January,  1834,  one  Pickeriw  was  convicted 


^'n^^^^^"^'  ^y  *  niagiilrate  of  Warwick,  on  the  information  tod 
no  summary  complaint  of  John  Boultbee,  Esq.,  of  having,  on  18th 
""ureuance  of  ^^^^^J  ^^°  instant,  unlawfiillj  committed  a  certain 
the  act  shall     trespass,  bj  entering  and  being  in  the  day-time  of  the 

be  removed  ,  _.  •     i      j    •     ^t  •  • 

by  certiorari  ^^^  ^^7  ^P^*^  certain  land,  m  the  poetesaion  and  occa- 
into  a  superior  nation  of  one  John  Booboitomy  in  sewch  of  nme,  with 

Court,  a  ccrti-  ^  \  V./. 

orari  may,  ne-  &  dog  and  a  gun,  contrary  to  the  statute :  and  by  the 
yeriheless,  be  conviction  it  was  adjudged,  that  Pickering  should  for 
instance  of  a  the  said  offence  forfeit  1/.,  and  shouM  pay  that  sum, 
cuto^r^jaltho^^^  together  with  lOs.  for  cosU,  fortbwitli ;  and  it  was  di- 
the  application  rected  that  the  1  /.  should  be  paid  to  John  Breedon,  one 
bv  the  AttoT^  ^^  ^^  Overseers  of  the  parish  in  which  the  offence  wti 
ney-Gencra],     committed,  to  be  by  him  applied  accordiufr  to  the  direc- 

antl  theCrown     .  "^  7^"^  ^ 

is  not  directly  tions  of  the  statute;  and  it  was  ordered  that  the  10s.  for 

"mere  an  ^^'^^  should  be  paid  to  BouUbee,  the  compiaraanL 
appeal  to  the        Seven  days  previously  to  the  holding  of  the  quarter 

sbns  Is  given  sessions,  Pickering  gave  notice  of  his  intention  to  ap- 

by  a  statute  peal  to  the  sessions  against  the  conviction.     This  notice 

conviction  Stated  several  grounds  of  appeal,  all  of  which  were  mat* 

under  it,  to  ^^^^  ^f  ^bi^iance ;  and  concluded  with  notice  that  the 

any  person  , 

aggrieved  by     appellant  would,  on  the  trial  of  the  appeal,  insist  upon 

lion  provided    ^''  Other  causes,  matters,  and  things  which  he  could  or 

he  give  to  the    lawfully  might  do. 

nm?cein"writ-      ^^   ^^^  hearing  of  the  appeal,  it  was  objected  by 

iiig  of  such  Pickering  that  the  conviction  was  bad,  inasmuch  as  there 
appeal,  and  of  ,.!••/•  ,  •  i       i. 

the  cause  and  was  no  adjudication  (in  accordance  with  a  form  of  a  con- 
matter  thereof,  miction  given  in  1  &  2  WiU.  4,  c.  32,  s.  39,)  that,  in  de- 
and  ihq  court  °  /  j  */  > 

of  ({uarter  fault  of  payment  of  the  penalty  and  costs,  he,  Pickering 
sessions  are 

directed  to  hear  and  determine  the  matter  of  the  appeal,  that  court  can  adjudicate 
only  on  the  matter  stated  in  the  notice. 

And  therefore  where,  in  the  appellant's  notice,  grounds  of  appeal  relalinc  to  the 
meriti  only  are  stated,  the  sessions  caunot  quash  the  conviction  for  defect  of  form* 
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should  either  be  impriaooedi  or  imprisoned  and  kept  to         1836. 
hard  labour^  for  a  certain  period  of  time.     The  sessions     Jj^^*'^^^ 
quashed  the  con? iction  ybr  tMiii/  of  form,  and  ordered  v. 

BouUbet  to  pay  the  costs.  The  conviction  was  removed  Boultbbe. 
into  this  Court  bjr  a  writ  of  certiorari,  obtained  at  the 
instance  of  Boulibee,  who  also  obtained  a  rule  calling 
OQ  Pkktrwg  to  shew  cause  why  the  order  of  sessions 
should  not  be  quashed.  Pickering  obtained  a  rule, 
calliiv  OQ  Bouiibti  to  shew  cause  why  the  writ  of  certi- 
orari should  not  be  quashed  quia  improvid^  emanavit. 
Tkeae  two  rules  came  ou  for  argument  at  the  same  time. 

Af.X).  HHi  and  FUtroy  Kelly 9  for  Pickering.    By  the  First  poim: 
46th  aection  of  1  &  2  Will.  4,  c.  32,  the  certiorari  is  taken  ^/'^i^ordbf "'' 
away.    The  general  rule  of  law  is,  that  the  Crown  is  not  taking  away 
bound  by  a  clause  of  this  description;  but  that  role  ap*  upon  a  convic- 
nliee  only  where  the  Crown  itself  is  directly  interested,  ^^^^*  extend 

to  a  pnvate 

aud  appears  by  the  Attorney-General.    It  does  not  apply  prosecutor. 

lo  cases  in  which  the  prosecutor  is  a  private  individual. 

In  lUjf  y.  Alien  (a),  which  arose  on  48  Geo.  3,  c.  74,  in 

which  there  was  a  provision  taking  away  the  certiorari 

in  tarms  similar  to  those  of  the  present  statute,  it  was 

held  that  a  certiorari  might  issue  at  the  instance  of  the 

CrowAi  There,  however,  the  Attorney-General  appeared 

ua  behalf  of  the  Crown,  which  was  directly  interested, 

the  prosecution  being  at  the  instance  of  certain  officers 

of  tbe  Excise;  and  the  ground  of  the  judgment  was,  that 

getHtrml  words  in  an  act  of  parliament,  that  no  certiorari 

ihall  be  aUpwed«  do  not  bind  the  Crown,  unless  such  an 

iaiention  is  to  be  collected  from  other  parts  of  the  sta- 

late.     In  all  similar  cases  in  which  a  private  individual 

baa  been  allowed  to  issue  a  certiorari,  it  has  been  where 

the  individual  has  been  the  prosecutor,  and  has  been 

^tanif^ting  to  enforce  a  conviction.    In  this  case  Boult" 

(a)  15  East,  399. 
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1836.  bee  is  in  this  Court  the  defendant,  and  his  object  is  to 

^"^^^^^  quash  the  order  of  sessions. 

9.  If  the  conviction  be  bad  in  substance,  this  Court  will 

BoiLTBEE.  order  it  to  be  quashed,  although  the  clerk  of  the  peace 

Second  point :  y^^^  stated  that  the  sessions  quashed  it  for  want  of  form. 
Junsdictioo  of  ,  * 

the  sessions.     The  d9th  section  gives  a  form  of  convictioD,  in  whicb 

the  judgment  is  in  the  alternative,  viz.  that  the  party 
convicted  either  pay  a  sum  of  money,  or,  in  defsult  of 
payment,  be  imprisoned.  [Lord  Denman,  C.  J.  Suppose 
that,  the  moment  the  party  was  convicted,  he  had  pro- 
duced the  money,  would  it  be  necessary  to  pronounce 
the  judgment  that  he  must  either  pay  the  money,  or,  b 
default  of  payment,  be  imprisoned?]  In  that  case  there 
would  be  no  necessity  to  draw  up  any  conviction.  If, 
however,  from  any  circumstance  it  becomes  necessarj 
to  draw  up  the  conviction,  the  conduct  of  the  defendant 
cannot  obviate  the  necessity  of  pursuing  the  form  of  cod- 
viction  given  in  the  act  of  parliament.  The  magistrate 
has  a  special  power  given  to  him  by  statute,  which 
power  must  be  exercised  by  him  in  the  mode  pointed 
out  by  the  statute.  Where  an  offence  is  created  by  sta- 
tute, and  a  certain  mode  is  pointed  out  for  the  recovery 
of  the  penalty  imposed,  it  has  always  been  held  that  such 
mode  must  be  strictly  pursued.  If  the  party  had  been 
indicted  for  disobeying  this  conviction,  and  bad  been 
convicted,  a  different  and  a  heavier  punishment  might 
have  been  inflicted  upon  him  than  that  which  the  magis- 
trate would  have  awarded  as  the  other  alternative,  in  esse 
of  the  non-payment  of  the  fine.  The  l^islature  has 
imposed  upon  the  magistrate  a  double  duty — to  inflict 
a  fine  and  to  direct  what  shall  be  the  consequence  of 
non-payment.  In  case  of  a  felony  created  by  act  of  par* 
liament,  if  any  part  of  the  judgment  imposed  by  the  act 
be  omitted,  the  judgment  is  void.  The  magistrate  in  this 
case  has  omitted  part  of  the  judgment.    This  then  is  an 
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imperfect  judgmehti  bad  in  substance,  and  a  judgment        i836. 

which  could  not  be  enforced.     It  was  therefore  the  duty      ^"^^^^^ 
-.,  .        ^  ...  The  Kino 

of  the  sessions  to  quash  it.  ^^ 

BOVLTBEB. 

Sere  and  W.  Daniel^  for  BouUbee.  There  is  no  case  First  point. 
in  which  the  distinction  contended  for  between  a  prose- 
cution at  the  instance  of  an  individual  and  a  prosecution 
•t  the  instance  of  the  Crown  has  been  recognized.  In 
Hex  ▼•  Bodenham(a)f  which  was  an  indictment  on  13 
Geo»  4f  cJS,  for  a  nuisauce  in  a  highway,  the  prosecu- 
tor was  a  private  individual,  and  yet  it  was  held  that  be 
might  remove  the  indictment  by  certiorari.  Rex  v.  Fare" 
well{b)  is  a  case  to  the  same  effect.  Rex  v.  Cumber* 
htmd(e)  and  Rex  v.  Davies(d)  also  establish  the  same 
principle.  Rex  v.  jillen  did  not,  as  suggested  on  the 
other  side,  proceed  upon  the  ground  that  the  prosecution 
related  to  a  matter  in  which  the  Crown  itself  was  directly 
interested,  and  that  the  Attorney-General  appeared  in 
support  of  the  certiorari.  The  language  of  Bayley,  J., 
in  giving  judgment  in  that  case  is  general. 

If  the  sessions  had  no  jurisdiction  to  quash  the  con-  Second  point. 
vtction,  the  certiorari  is  not  taken  away;  Rex  v.  Fou^ 
Ur(e)»  By  the  terms  of  the  statute,  it  is  necessary  for 
the  appellant  to  state  his  grounds  for  complaining  of  the 
conviction.  The  notice  of  appeal  mentions  several 
grounds,  but  ndne  of  them  were  objections  relating  to 
theybrm  of  the  conviction.  The  sessions  had  no  autho- 
rity to  inquire  into  any  thing  not  stated  in  the  notice. 
They  had  therefore  no  authority  to  quash  the  conviction 
for  defect  of  form.  [Lord  Denman,  C.  J.  The  appel- 
lant-may have  seen  the  conviction  for  the  first  time  at 
the  aeations*    It  is  impossible  for  the  sessions  to  confirm 

(a)  Cowper,  78.  (e)  3  Ner.  &  Mann.  886;  1 

(b)  2  Stra.  1909.  Adol.  &  Ellis,  836;  2  Nev.  & 

(c)  6  T.  R.  104.  Mam).  Mag.  Ca.  403. 

(d)  5  T.  R.  6^6. 
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1836.        ^  ▼icious  conviclioD.    Wheo  A  connctioii  it  produced, 
aod   a   fatal   objection   poioted  oat|  cAti  tk#y  confirm 
it  ?  (a)}     If  the  defect  be  a  matter  of  fetm^  sod  tbe  sla- 
BovLTBEE.     tute  contains  a  mmilar  provision  to  the  clause  in  this 
statute  with  respect  to  tbo  ttoticu  of  uppeul,  diere  b  do 
reason  vfhj  the  sessione  may  not  ooMiiM  dM  UMmtkAm, 
[Lord  Denman,  C.  J4  Thai  i«  aootber  qseatkMl.    Where 
the  partj  appealing  haa  a  knowledge  of  tbe  loatrMMrt 
against  which   he  appeals,  ae  under  the   Poor  Laws 
Amendment  AGt,  it  might  bd  to  MA.    Bui  tbia  b  net 
the  same  case.    There  the  appellaaf  aeea  tbe  order «/ 
removal,  and  the  sessions  might  fairly  say  to  hint,  ''  Ai 
you  have  not  pointed  out  the  defect  in  point  of  fofB  i« 
your  notice,  we  will  not  discharge  the  order  of  reoMml 
for  such  a  defect.''     But  how  could  it  be  so  said  on  as 
appeal  against  a  conviction,  which  the  party  hue  not  aa 
opportunity  of  seeing  until  he  comes  to  tbe  sessions.^] 
The  words  of  this  statute  and  tboie  of  tbe  Poor  Lawi 
Amendment  Act  are  ocwrly  similar;  ttd  tbe  hardabip  of 
the  case  ought  not  to  weigh  with  tbe  Court  when  con- 
struing this  statute.     [Williame,  J.  Suppose,  in  a  case 
which  a  statute  required  should  be  beard  by  two  jus- 
tices, it  appeared  by  tbe  conviction  that  tbe  bearing  wii 
by  one  justice  only,  and  tbe  notice  of  appeal  bad  not 
stated  this  as  a  ground  of  appeah]     In  that  case  it  would 
not  be  necessaiy  for  the  party  to  appeals     Here,  if  the 
act  of  parliament  had  not  required  the  grotmd  of  appeal 
to  be  stated,  the  sessions  might  have  quashed  tbe  convic- 
tion.    Ify  in  his  notice  of  appeal,  Pickering  had  stated 
that  he  was  not  guilty,  that  would  have  put  in  issue 
every  thing  material  to  the  merits  of  the  case.    Assumiug 
that  if  there  were  a  defect  in  tubstance  in  the  convictioo. 

(a)  Ace.  M.  5  E,  4,  <i).  7,  pi.      Rep.  8  a ;  The  Prdeetorw,  Geer- 
15;  M.  7  E.  4,  fo.  10,  pi.  11,  fo.      ing,  Hardres,  85,  99. 
(22,  pi.  25;  H€jfdon'%  case,  1 1  Co. 


aiLART  TERM,  VI  WILL.  IV. 

the  senions  had  authority  to  quash  it  on  that  ground,  yet 

that  is  not  the  case  here.    In  the  return  to  the  certiorari,    ^ 

«    1         ■  .    .  ■     ,  ^  -     The  KiMO 

it  IS  Stated  that  the  conviction  was  quashed  for  want  of  «. 

form.     The  statute  expressly  says  that  no  conviction    ^^^"^^^^ 

shall  be  quashed  for  want  of  form;  and  therefore  the 

sesnons  have  exceeded  their  jurisdiction. 

Tlie  conviction  is  not  defective  in  point  of  form.  It  is 
absurd  for  the  defendant  to  contend  that  a  full  measure 
of  punishment  has  not  been  inflicted  upon  him.  This  is 
only  a  valid  objection  when  urged  by  the  prosecutor. 
[Lord  Deuman,  C.  J.  I  recollect  a  case  in  which  Gibbs, 
C.  J.,  directed  a  jury  to  give  the  plaintiff  such  damages 
as  he  had  sustained  by  reason  of  his  not  being  impri- 
soned.] 

At  all  events,  if  the  sessions  quash  the  conviction  for  Third  point: 
want  of  form,  they  have  no  power  to  give  coi/i  *  ^^^' 

Lord  Dbnmak I C.  J. — ^This  is  a  very  complicated  case. 
Two  rules  were  obtmied;  the  one  calling  upon  Boulibee 
to  shew  cause  why  the  certiorari  should  not  be  quashed; 
the  other  calling  on  Pickering  to  shew  cause  why  the 
order  of  sessions  should  not  be  quashed. 

Tbe  conviction  took  place  under  the  statute  I  8c  d  Second  point. 
Wiil.  4,  c.  99 ;  and  the  defendant  had  a  right  of  appeal- 
ing to  the  sessions.  That  right  was  accompanied  with 
the  following  condition : — ^  Provided  that  such  person 
shall  give  to  die  complainant  a  notice  in  writing  of  such 
appeal^  and  of  the  cause  and  matter  thereof,  within  three 
days  after  such  conviction  and  seven  clear  days  at  the 
least  before  such  sessions,  &c.^  and  the  court  at  such 
sesnoiN  shall  bear  and  determine  die  matter  of  the  appeal, 
and  aball  make  such  order  thereon,  with  or  without  costs 
to  either  party,  as  to  the  court  shall  seem  meet ;  and  m 
case  of  the  dismissal  of  the  appeal,  or  the  afBrmance  of 
the  conviction,  shall  order  and  a«^adge  the  offender  to 
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1836         be  dealt  with  and  punbhed  according  to  the  conviction, 
and  to  pay  such  costs  as  shall  be  awarded ;  and  shall,  if 
9?"^     necessary,  issue  process  for  enforcing  such  judgment/' 
BouLTBEE.     rpi^g  appeal  having  been  made  to  the  sessions,  and  a  no- 
tice of  appeal  regularly  given,  we  are  to  inquire  what 
was  the  "  matter  of  the  appeal.**    It  was  necessary  that 
the  notice  should  contaui  some  cause  and  matter  of  the 
appeal.    This  notice  contains  three  objections,  which 
all  relate  to  the  merits  of  th^  case.    The  *'  matter  of  the 
appeal"  was  that  which  was  stated  in  the  notice;  and 
therefore  the  sessions  were  bound  to  inquire  into  the 
merits  of  the  appeal  according  to  the  notice; — whereas, 
instead  of  so  doing,  they  quash  the  conviction  for  want 
of  form.     In  all  probability  the  conviction  was  not  seen 
by  the  defendant  until  the  hearing.     It  might  not  have 
been  drawn  up  until  the  morning  of  the  day  of  the  hear- 
ing; and  therefore  the  notice  could  not  apply  to  defects 
in  the  form  of  the  conviction.    The  justices  have  deter- 
mined the  appeal  on  what  they  term  matter  of  form. 
Supposing  it  to  be  matter  of  form,  the  defect  was  cured 
by  the  statute.     If  the  defect  be  matter  of  substance,  the 
order  would  bind  no  one.    As  it  ia,  it  appears  that  the 
sessions  have  tried  that  which  was  not  stated  in  the  no- 
tice.    The  sessions  have  therefore  taken  upon  themselves 
to  do  that  which  they  had  no  right  to  do.     The  intention 
of  the  legislature  was,  that  no  defect  in  matter  of  form 
should  vitiate  a  conviction,  and  that  no  question  of  fact 
should  be  tried  which  was  not  stated  in  the  notice. 
Firiit  point.  But  then  there  is  a  section  in  the  act  which  declares 

that  no  summary  conviction  in  pursuance  of  the  act,  or 
adjudication  mads  on  appeal  therefrom,  shall  be  quashed 
for  want  of  form,  or  removed  by  certiorari  or  otherwise 
into  any  of  his  majesty's  superior  Courts  of  record.  The 
language  of  that  section  would  appear,  in  the  absence  of 
any  decisions,  to  deprive  not  only  indimduuh,  but  the 
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Crown,  of  any  right  to  remove  the  proceedings  by  certio-        i8d6. 

rari.     But  it  has  been  repeatedly  held  that  the  Crown 

is  not  deprived  of  its  right  of  removal  by  certiorari,  by 

similar  general  language,     A  distinction  was  attempted     Boumbee. 

in  Rfx  V.  Farewell f  which  was  pressed  in  Rex  v.  Hodeit- 

ham,  that  although  the  Crown  itself  is  not  deprived  of 

the  right  to  issue  a  certiorari,  yet  a  private  prosecutor  is 

so ;  but  this  Court  said,  in  Rex  v.  Sodenham,  that  there 

is  no  such  distinction.    That  case  has  not  been  overruled. 

In  Rex  V.  ylHen  it  was  quoted  without  disapprobation; 

and  although  Grose^  J.,  and  Le  Blanc,  J  ,  determined 

that  case  on  the  ground  that  the  case  was  a  proceeding 

for  penalties  in  which  the  Crown  was  interested,  yet 

Sayleif,  J.,  does  not  so  limit  his  judgment  or  make  any 

suck  distinction.    After  much  fluctuation  of  opinion^  it 

19  fettled  that  the  right  of  issuing  a  certiorari  is  not  taken 

away  from  prosecutors  in  general,  by  language  similar  to 

that  contained  in  this  act. 

For  these  reasons  I  am  of  opinion  that  the  sessions 
have  done  that  which  they  were  not  entitled  to  do,  and 
that  the  certiorari  properly  lies.  The  consequence  will 
be,  that  the  rule  for  quashing  the  certiorari  will  be  dis- 
charged, and  the  rule  for  quashing  the  order  of  sessions 
made  absolute. 

LiTTLEPALC,  J. — Two  rules  have  been  obtained  in 
this  case,  which  have  originated  from  the  following  cir- 
cumstances :  —  Boulibee  proceeded  against  Pickering, 
who  was  convicted  before  the  justices  under  1  &  12 
tVilL  4,  c.  32.  Pickering  appealed,  and  the  conviction 
waa  quashed.  Boulibee  sued  out  a  certiorari,  and  ob- 
tained a  rule  for  quashing  the  order  of  sessions.  Then 
Pickering  obtained  a  rule,  calling  upon  Boultbee  to  shew 
cause  why  the  certiorari  should  not  be  quashed  quia  im- 
provide  emanavit. 

VOL.  III.  L  L 
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16S6.  It  18  argued  that  there  was  no  authority  to  grant  the 

V^*^^^^      writ  of  certiorari,  because  it  is  taken  nwi^  by  the  45lh 
The  Kiso  .  rwi  ,  .  . 

V,  section.    The  words  of  that  section  are  general;  and  the 

BauLTBRE.     question  is,  whether  BotUibee,  who  was  the  ordinal  pro- 
secutor, had  the  right  to  remove  the  conviction  by  certio« 
rari.     It  has  been  understood  as  law  in  the  profession, 
that  the  Crown  is  not  bound  by  a  statute  unless  it  be 
expressly  named.     In  support  of  that  general  prmcipki 
several  cases  have  been  cited  by  my  lord,  which  it  is  act 
necessary  further  to  notice,  as  I  entirely  conciu-  in  what 
has  fallen  from  his  lordship.     Biit  it  is  said  that  those 
authorities  do  not  apply,  beoause  they  are  cases  in  whick 
either  the  Attorney-General  applied  for  the  certiorari  oa 
behalf  of  the  Crown,  or  the  Crown  was  directly  inter- 
ested.    But  that  is  not  so.     It  is  also  urged  that  in  those 
cases  the  application  was  made  by  a  party  for  the  por- 
^po9e  of  enj'ortwg  the  conviction;  whereas,  in  the  present 
case,  Boultbee  does  not  apply  to  tnfwct  the  convictioii, 
but  to  get  rid  of  the  costs ;  and  that  therefore  be  stands 
in  the  character  of  a  defendant,  and  in  one  of  these  rules 
he  is  called  the  defendant :  and  the  proceedings  are  enti- 
tled Jtex  V.  Boultbee;  but  this  is  drawing  ^  very  fine  dis- 
tinction.    Though  he  is  nominally  the  defendant,  still  be 
is  in  reality  the  prosecutor  in  the  proc^dings  below; 
and  all  that  the  objection  amounts  to  is  this,  that  he  is 
called  the  defendant  by  the  course  df  the  proceedings 
in  this  Court.     Inasmuch  as  he  is  the  prosecutor  below, 
he  is  not,  in  my  opinion,  barred  from  the  privilege  of 
issuing  a  certiorari. 
Second  point.  .     The  proceedings  are  then  before  us  by  virtue  of  the 

certiorari;  and  the  other  rule  calls  upon  Pickering  to 
shew  c^use  why  the  order  of  sessions  should  not  be 
quashed.  That  order  recites  the  proceedings  before  the 
court  of  quarter  sessioqs,  and  their  adjudication  thereoot 
which  is,  that  the  conviction  be  quashed  for  want  of 
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form.  By  the  44tb  section  an  appeal  is  given,  provided  1830. 
Ibat  within  a  certain  period  the  appellant  give  to  the 
complainant  a  notice  in  writing  of  such  appeal  and  the 
cause  and  matter  thereof,  and  the  court  of  quarter  ses*  Bo^'^-tbei, 
aiona  are  to  hear  and  determine  the  matter  of  the  appeal. 
Here,  the  notite  of  appeal  contains  three  grounds. 
Those  therefore  were  the  matters  to  be  tried.  Has  the 
court  of  quarter  sessions  tried  the  matter  of  appeal  f 
Thej  have  ordered  that  the  conviction  be  quashed  for 
want  of  form.  As  want  of  form  was  not  •  mentioned  as 
one  of  the  grounds  of  appeal,  the  sessions  have  not  de- 
.cided  the  matter  of  appeal.  It  is  very  true  that  it  might 
be  impossible  for  the  appellants  to  give  notice  of  any 
defect  of  form  in  the  conviction^  as  notice  of  appeal  is 
to  be  given  within  three  days  after  the  conviction  takes 
place.  But  this  cannot  affect  the  construction  of  the  act. 
The  sessions  have  no  right  to  enter  into  the  discussion 
of  any  other  matter  than  such  as  is  stated  in  the  notice 
of  appeal ;  and  they  had  certainly  no  right  to  quash  the 
conviction  for  want  of  form,  when  the  statute  expressly 
says  that  no  conviction  is  to  be  quashed  for  that  reason. 
They  have  therefore  exceeded  their  authority ;  and  the 
order  of  sessions  should  be  quashed. 

Williams,  J. — I  am  of  the  same  opinion.     The  cer-  First  point, 
'tiorari  id  dearly  not  taken  away.     The  distinction  sup- 
posed to  exist  between  this  case  and  Rex  v.  Allen  does 
not  arise,  as  was  expressly  decided  in  Rex  v.  Bodenham. 
The   fiext  question   is,   whether  the  order  of  sessions  Second  point, 
should  be  quashed;  and   I  think  that  it  should.     The 
power  to  appeal  is  given  by  the  act  with  many  conditions; 
of  which  one  is,  that  the  appellant  shall,  in  his  notice, 
state  the  grounds  of  appeal.     Pickering,  in  this  case,  did 
give  notice  of  the  matter  of  his  appeal, — which  went  to 
the  merits  of  the  case.     By  the  act^  the  sessions  are  to 

• 
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1836.        determine  the  matter  of  the  appeal.    They  have  pro- 
ceeded beyond  their  jurisdiction,  and  have  adjudicated 

■ 

that  the  conviction  was  bad  for  want  of  form»    I  will 
BouLTBrR.     fyj^]y  3jj^  jIjji^  jf  iijg  objection  to  the  conviction  itself  was 

of  such  a  nature  as  shewed  that  the  magistrates  had  no 
jurisdiction,  the  conviction  could  never  be  available,  and 
could  not  be  supported;  and  that  if  it  was  any  thing 
short  of  that,  it  was  matter  of  form,  and  therefore  within 
the  enactment  that  no  proceedings  shall  be  quashed  for 
want  of  form. 

Rule  for  quashing  the  certiorari  discharged. 
Order  of  Sessions  quashed. 


MoRELL  V.  Harvey. 

In  a  cognU       IvRPLEVIN.    Cognizance  as  constable  of  the  hundred 

zance  for  a  ^^f  £,^^^  Uarnfield,  Kent,  under  a  warrant  of  distress, 
liighway-mle, 

made  for  the  'YUe  cognizance  stated  that  the  pluintifT  was  the  occupier 
ilo'ned  1  n  Uie "  of  «^^>*tain  lands  &c.  within  the  parish  of  Hawkhurst,  of 
30ih  and  45ih  large  yearly  value,  and  by  law  liable  to  be  assessed  for 

sections  of  i*         o  r     i       i  •   ■  « 

13  Geo.  3,        aiid    towards   the  ameiiduig  &c.  of  the  highways  Sic. 

r.  78,  sucli  within  the  parish,  according  to  the  form  of  the  statute 
iat6  must  be  .  ■^  .  °       . 

expressly  al-      Suc,  in  respect  of  his  occupation  of  the  said  lands  &c., 

S  a'lirss""  »"^  ^'^^^  ^-  ^'  ^"^*  ^'  ^''  ^"»'"6  ^"  ^'^^  ^""®  aforesaid, 
inent  of  9d.  in  were  surveyors  of  the  highways  within  the  said  parisli, 

the  yearly  ^"^  ^^  ^"^''  s"i*^c,yors,  on  4lli  October,  1832,  at  a  spe- 
value  of  the  ^,^1  sessions  for  the  highways,  held  at  &c.,  before  £.  X. 
The  statement  and  T.  L,  //.,  justices  &c.  made  application  to  the  said 
ol  Its  being  an  j^g^jces,  and  prayed  ihem  that  an  order  might  be  granted 
meni  of  9</.  in  for  making  an  assessment  of  9^.  in  the  pound  upon  ail 

uiKiu^al'l  occu-  occupiers  of  lands  &c.,  within  the  said  parish^  and  that 

piers  uf  lands 

itc.  within  the  parish,  is  not  sufficicnl. 


MORELL 


HILARY  TERM,  VI  WILL.  IV.  507 

the  justices  at  such  sessions   being  satisfied  that  the         i836. 
statute  duty  &.c.  had  been  performed  See.,  and  that  due 
notice  of  the  intention  to  apply  to  the  special  sessions        '^f 
had  been  given,  did,  by  their  order  in  writing,  order  that      Harvey. 
an  equal  assessment,  not  exceeding  Qc/.  in  the  pound, 
upon  all  occupiers  of  land  &c.  within  the  parish,  should 
be  forthwith  made  by  the  surveyors,  and  be  allowed  and 
collected,  and  that  the  money  be  applied  for  and  towards 
the  amending  Sec.  such  highways  &c.    The  cognizance 
then  stated  that  due  notice  of  the  application  had  been 
given;  that  in  pursuance  of  the  order,  an  equal  assess- 
ment, iiot  exceeding  9d.  in  the  pound,  upon  all  and 
every  the  occupiers  of  lands  &c.  within  Hawkhurst,  was 
made  and  duly  allowed;  that  the  plaintiff  was  assessed 
for  and  in  respect  of  the  said  lands  &c.  then  in  his 
occupation  within  the  said  parish,  in  the  sum  of  45/. 
I85.  4ic/.,  being  after  the  rate  of  9d.  in  the  pound;  that 
3 1 /•  O5.  92<2.,  parcel  thereof,  was  unpaid;  that  the  sur- 
veyor made  complaint,  and  that  a  distress-warrant  was 
granted;  and  the  defendant  justified  under  the  distress** 
warrant. 

Special  demurrer  for  (inter  alia)  the  following  cause: 
that  the  cognizance  ought  to  have  shewn  that  the  order 
for  an  assessment  was  an  order  for  an  assessment  of  so 
much  in  the  pound,  o»  the  yearly  value  of  the  lands  Sfc. 
in  the  parish  &c.,  and  that  the  assessment  was  such  an 
assessment  accordingly;  neither  of  which  is  shewn. 

fVightmaft,  in  support  of  the  demurrer,  contended  that 
it  ought  to  have  appeared  that  the  assessment  was  made 
on  the  yearly  value  of  the  lauds,  and  that  the  order  did 
not  follow  the  words  of  the  act;  Gill  v.  Scriveus  {a). 

Chamiell,  contrA,  contended  that  the  assessment  wa$ 

(tt)  7  T.  R.  ^7. 
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Bulhorized  by  the  45ih  iection,  no  siipenny  rate  having 
been  made  under  the  30th  section,  and  tiiat  the  assess^ 
ment  was  in  the  terms  of  the  4dth  section.  Several 
other,  points  were  arguedj  upon  which  no  judgment  was 
given* 

Ctir*  adv.  vult. 


The  judgment  was  subsequently  delivered  by 

Lord  D£NMAN«  C.  J«  as  follows: — ^The  defendant 
makes  cognizance  as  bailiff  of  the  hundred  of  East 
Barnfieldi  under  a  warrant  of  distress^  directed  to  him 
by  two  justice^  of  the  peace»  for  levying  a  highway  a>- 
sessnient.  Thct  cognisance  aver*  that  the  two  waywar- 
dens made  application  at  a  special  sessions,  for  an  as- 
sessment of  9^.  in  the  pound  dn  all  occupiers  of  lands, 
tenemental  woods,  tith^s^  and  her^itamentsi^  and  that 
the  justices  ordered  such  asseissiAent  upon  all  occupieri 
of  lands  &c.  Xq  be  forthwith  made;  4nd  it  theii  proceeds 
to  justify  the  taking,  under  a  warrant  of  distress  issued 
for  non-payment  of  such  assessment. 

This  cognizauce  was  demurred  to  for  numerous  causes^ 
one  of  which  we  think  raises  a  valid  objection. 

The  act  requires  that  the  rate  shall  not  exceed  Qd.  is 
the  pound,  on  the  yearly  value  of  the  lands  &c.  subject 
to  be  rated. 

The  averment  is,  that  the  assessment  was  made  on  the 
occupiers  of  lands  &c.,  and  that  it  did  not  exceed  9d* 
in  the  pound,  but  not  (as  the  statute  requires)  that  it 
did  not  exceed  {)d,  in  the  pound  on  the  yearly  valai  vf 
such  lands  &c. 

The  averment  that  the  assessment  does  not  exceed 
9d.  in  tlie  pound  has  of  itself  no  meaning,  but  must  be 
referred  to  something,  and  if,  consistently  with  the  ordi- 
nary use  of  words,  it  can  be  referred  to  "  lauds  &c/' 
which  are  mentioned  immediately  before,  the  stateoient 
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will  still  be  defective,  for  the  meaning  must  then  be  the         1R30. 

value  of  ike  lands  8cc.»  and  not  iheir  yearly  value.     For  Vrf•^^-^ 

this  defeety  without  considering  the  others  alleged,  our  Morell 

judgment  must  be  for  the  plaintiff.  Harvey. 

Judgment  for  the  plaintiff. 


Morgan  r.  Brown,  Esq.,  and  another. 

Declaration  for  an  assault  and  false  imprison-  Where 
meht     Wea:   not  guilty.      At  the  trial  at  the  Salop  'Ja^'^of  a"' 
summer  assizes,  1834,  before  Williams,  J.,  it  appeared  finable  of- 

IlfllCG    GaCil 

that  this  was  an  action  brought  against  two  magistrates  should  be 
for  Shropshire,  for   having  convicted  the  plaintiff  and  ^(^^'^rally 
one  Parker^  in  the  penalty  of  4«.,  and  in  Os.  fur  costs,      a  convic- 
for  an  assault  committed  on  Sd  July,  18S3,  upon  one  ^'**?".'  »™P«"««K 
Yapp,  and  having,  in  consequence  of  their  refusing  to  will  not  entitle 
pay  such  sums,  committed  them  to  the  house  of  correc-  tratw°o*The 
tion  at  Shrewsbury  for  fourteen  days,  unless  the  money  protection  of 

.  .       24  G.  2  c  44 

should  be  sooner  paid.     The  assault  arose  out  of  a  dis-  j,,  an  action 

pute  with  respect  to  the  right  to  the  possession  of  a  ?^  trespass  for 
^        ^  ^  ^  ^  levying  the 

certain  cottage.  amount  (&). 

The  conviction  was  in  the  following  form : — ''  County 
of  Salop.  Be  it  remembered,  that  on  8u:.,  at  &c.  JR. 
Parker  and  £.  Morgan  are  convicted  before  us,  Charles 
Powell  and  John  Brown,  Esquires,  two  &c.,  for  that 
they  the  said  R.  Parker  and  E.  Morgan,  on  &c.,  at  the 
parish  of  Hopesay,  in  the  said  coimty  of  Salop,  did 
violently  assault  one  E.  Yapp;  We,  the  said  justices,  do 
therefore  adjudge  the  said  IL  Parker  and  E,  Morgan 

(fi)  Other  points  raised  at  the     judgment  of  the  Court  did  not 
trial   were  discussed   upon  the  •    relate  to  them. 
mocioa  for  a  neiv  trials  but  the 
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for  their  said  offence  to  forfeit  and  pay  the  sum  of  4s., 
and  also  the  sum  of  6s,  for  costs ;  and  in  default  of  im- 
mediate payment  of  the  said  sums  as  aforesaid,  to  be 
imprisoned  in  the  house  of  correction  at  Shrewsbury  for 
the  space  of  fourteen  days,  unless  the  said  sums  shall 
be  sooner  paid ;  and  we  direct  that  the  said  sum  of  4s. 
shall  be  paid  to  Geo,  Bright^  one  of  the  high  constables 
of  the  said  parish  of  Hopesay,  to  be  by  him  applied  ac- 
cording to  the  direction  of  the  statute  in  that  case  made 
and  provided ;  and  we  order  that  the  said  sum  of  &. 
for  costs  shall  be  paid  to  the  said  E,  Yapp.^ 

The  plaintiff  and  Parker  were  on  the  same  day  com- 
mitted to  the  house  of  correction  at  Shrewsbury,  by  s 
commitment  which  Vecited  the  conviction  as  it  is  above 
set  out,  and  directed  that  in  default  of  immediate  pay- 
ment of'  the  said  sums,"  the  plaintiff  and  Parker  should 
be  imprisoned  in  the  house  of  correction  for  the  space 
of  fourteen  days,  unless  the  *'  said  sums"  should  be 
sooner  paid* 

It  was  contended  by  the  plaintiff  that  the  conviction 
was  bad  on  several  grounds,  of  which  one  was,  that  bv 
such  conviction  one  joint  Jine  was  imposed  upon  two 
individuals^  so  that  neither  could  be  liberated  without 
paying  the  whole  fine.  The  learned  judge  was  of  opi- 
nion that  the  conviction  was  bad  on  account  of  its  im- 
posing a  joint  fine ;  and  a  verdict  was  found  for  the 
plaintiff,  damages  oL  In  Michaelmas  term,  1834,  Sir 
James  Scarlett  obtained  a  rule  to  set  aside  the  verdict 
and  for  a  new  trial ;  against  which 


Ta/Jourd,  Serjt*  and  Phillips,  now  shewed  cause. 
The  conviction  is  bad,  inasmuch  as  it  imposes  one  joint 
fine  upon  two  individuals.  A  several  fine  ought  to  have 
beeh  imt)osed  upon  each.  ^  The  effect  of  imposing  a 
joint  tine  and  costs,  as  in  this  case,  is,  that  neither  of 
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ihe  parties  convicted  could  get  out  of  prison  by  paying 
a  moiety  of  the  fine  and  of  the  costs,  but  must  either 
remain  in  prison  until  the  other  has  paid  his  fine,  or 
must  pay  the  whole  himself.  For  this  reason  the  con- 
viction is  uncertain,  and  therefore  void.  There  are 
cases  in  which  it  has  been  held  that  one  defendant  may 
be  convicted  of  several  penalties;  but  there  is  no 'case 
in  which  it  has  been  held  that  two  can  be  convicted  in  a 
joint  penalty  (a). 
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Campbell,  A.  G.,  and  Goditm,  in  support  of  the  rule. 
The  conviction  is  good  upon  the  face  of  it.  This  was 
an  assault,  and  each  party  was  liable  to  be  fined  in  a 
larger  amount  than  the  sum  imposed  upon  the  two: 
there  is  therefore  no  excess  of  jurisdiction.  The  con- 
viction is  in  the  nature  of  an  indictment,  and  each  is 
liable  to  pay  the  whole  penalty  and  costs.  It  has  been 
decided  with  reference  to  5  Ann.  c.  14,  that  where  seve- 
ral are  concerned  in  an  offence  against  that  statute,  one 
penalty  only  can  be  recovered.  In  Rex  v.  Clark  {a). 
Lord  Mansfield  says,  ^*  Where  the  offence  is  in  its  nature 
tingle,  and  cannot  be  severed,  there  the  penalty  shall  be 
only  single,  because  though  several  persons  may  join  in 
committing  it,  it  still  constitutes  but  one  offence ;  but 
nhere  the  offence  is  in  its  nature  several,  and  every  per- 
son concerned  may  be  separately  guilty  of  it,  there  each 
is  separately  liable  to  the  penalty.''  In  this  case,  each 
may  be  separately  guilty  of  the  offence,  and  there  is 
therefore  no  excess  of  jurisdiction  in  the  magistrates 
adjudging  each  to  pay  the  whole. 


(a)  Cowper,  610.  And  see 
MarrUfit  w,  Shaw,  1  Comyns, 
S74;  Eegina  v.  Matthewiy  10 
Mud.  26;  Crrpps  v.  Durden, 
Cowp.  640;  Brooke  v.  Milliken, 
3  T.  R.  509;  Rex  v.  BUardnk, 


4  T.  R.  800;  Rex  v.  Lovell,  7  T. 
R.  159;  Rex  v.  Swallow,  8T.  R. 
284;  Mollen  V.  Chetaefy,  1  Esp. 
N.  P.  C.  123 ;  Holland  v.  Duffhi^ 
Peake,  N.P.C.  58i 


5122  CASES  IN  THE  fttKO's  BENCIT, 

1836.  Lord  DsNMAif,  C.  J.— The   plaiotiff  has  sued  the 

Morgan       defendants  for  sending  hitn  to  prison ;  and  the  defend- 

V*  ants  justify  imprisoning  the  pliiintiff  upon  a  conviction 

Biiow9 

»Dd  auother.  tinder  9  Geo.  4,  c.  31 ;  and  unless  that  conviction  be  in- 
validy  the  defendants  were  justified  in  what  they  didi 
It  appears  to  me  that  the  conviction  is  bad.  It  is  uo<» 
necessary  to  consider  the  other  objectioos  which  havs 
been  urged  against  the  conviction,  as  we  all  agree  that 
the  objection  that  the  conviction  is  bad  for  awarding  i 
joifft  fine,  to  be  paid  by  these  two  individuals,  is  fatal. 
The  utmost  that  can  be  said  in  flavour  of  the  conviction 
is)  that  it  lA  obtcurti  It  is  ambignoos  whether  eack 
party  is  to  be  charged. by  the  payment  of  4f»  or  St.;  and 
that  ambiguity  is  alone  sufficient  to  render  the  convic* 
lion  invalid.  The  offence  complained  of  in  this  can 
was  a  separate  offence  in  each  of  the  offenders,  and  tbc 
conduct  of  each  party  should  be  subject  io  the  separate 
consideration  of  the  magisfra^s.  The  guilt  of  one  partj 
may  exceed  that  of  the  others;  yet,  upon  a  conviction 
such  as  this,  the  onewhd  b  the  lea^t  guilty  may  have 
to  pay  the  whole  fine  before  he  can  be  released  from 
prison.  That  inconvenience  cannot  be  avoided,  nnlesi 
each  has  a  distinct  notice  of  the  stoi  to  be  paid  by  bioi. 
It  is  laid  down  in  Hawkins,  that  where  there  are  severe! 
defendants,  a  joint  award  of  one  fine  against  them  all  ii 
erroneous;  for  it  ought  to  be  severed  against  each 
defendant,  otherwise  one  who  hath  paid  his  proportion- 
able part  might  be  continued  in  prison  till  all  the  others 
have  also  paid  theirs,  which  would  be  in  effect  to  ptiaish 
him  for  the  offence  of  another;  and  for  this  Hawldm 
refers  to. a  case  in  11  Co,  Rep.  43(a). 

LiTTLBDALE^  J. — All  trespasses  whicK-  several  per- 

(a)  Godfreys  CAse;  S.  d  per      Kcp.  SQt  73.      Aad  see  Amom. 
nomen  Bnlkr  v.  Godfrey^  1  Roil.      Dyer,  il  1  b,  pL  81. 


MOAGAN 
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tons  join  in  coinniiuingi  mtb,  in  law,  both  joint  and  seve-         1836. 
ral.     Mrs.  Yapp  might  have  brought  a  joint  action  or 
aeveral  fictions  against  those  who  assaulted  her,  or  she  v. 

might  have  indicted  them.     She  adopts,  however,  the       P'^^^.L 
course  of  proceeding  against  them  before  the  magistrates 
ID  a  tttmmary  way,  under  QO.  4,  c.  dl«     These  parties 
tbcn  being  brought  before  the  magistratesi  they  consider 
Am  case,  and  adjudge  that  the  sum  of  4s.  shall  be  paid. 
It  is  not  quite  clear  whether  each  was  to  pay  4s. ;  but  I 
tfeke  it  that  the  meaning  of  the  magistrates  was,  that 
ottly  one  fine  of  45.  should  be  paid.    The  question  then 
is,  whether  a  joint  fine  can  be  imposed  upon  the  two 
paities  i    In  the  case,  of  an  indictment  a  joint  fine  cannot 
be  imposed.     It  is  every  day's  experience  in  this  Court, 
that  where  a  fine  is  intended  to  be  imposed  upon  several 
individuals,  the  case  of  each  is  considered  separately. 
This  conviction  is  similar  to  a  proceeding  by  indictment, 
for  which  it  is  substituted ;  and  the  case  of  each  indivi- 
dual ought  to  have  been  considered  separately.     I  find, 
upon  inquiry  of  the  officers  of  the  Court,  that  there  is 
no  instance  in- this  Court  of  a  joint  fine  being  imposed 
upon  two  persons.     If  we  consider  the  nature  of  the 
offence  and  the  authorities,  it  is  clearly  illegal.     IIuw- 
kiiu  lays  it  down  that  a  joint  fine  is  erroneous,  and  he 
refers  to  Godfrej/'s  case.     In  that  case  a  joint  fine  had 
been  imposed  upon  several  jurors  of  the  court-leet;  and 
it  was  held  that  it  was  not  lawfully  imposed,  and  that  it 
ought   to  have   been   assessed   upon    them  separately. 
Several  other  cases  arc  mentioned,  iii  which  it  was  held 
tbat  a  joint  fine  is  unlawful ;  and  many  other  authorities 
ire  referred  to  in  the  margin.     This  result  may  be  col- 
lected from  the  whole,  that  where  a  fine  is  imposed  on 
two,  it  ought  to  be  imposed  severally.     In  the  present 
r»ae,  as  the  fine   was  imposed  jofW/y,  it  is  unlawful. 
Suppose  oife  to  have  paid  his  portion  of  the  fine,  it 
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would  be  unreasonable  to  keep  Iiim  in  prison  till  the 
oilier  had  also  paid  his  portion.  This  conviction  is 
therefore  bad,  not  in  point  of  form,  but  in  point  of 
substance. 

Williams,  J. — This  is  a  matter  affecting  the  merits. 
If  we  arc  to  consider  that  one  fine  of  4«.  was  imposed 
upon  the  two,  then  if  one  was  willing  to  pay  his  sbarei 
he  ought  to  be  discharged ;  but  according  to  the  terms 
of  the  conviction,  he  would  be  detained  until  the  whole 
was  paid.  For  this  reason  I  agree  with  the  rest  of  the 
Court. 

Rule  discharged  (a). 

(a)  Colerid^Cy  J.,  was  absent  on  account  of  a  domestic  afflictioo. 


The  King  r.  The  Inhabitants  of  Whiston. 

Nosetilement  UN  appeal,  an  order  of  two  justices,  whereby  Thvmas 
service  under  ^^^9  '"s  wife  and  children,  were  removed  from  the 
ail  indenture  of  parish  of  St.  Mary,  in  the  town  of  Nottingham,  to  the 
ordered,  made,  township  of  Whiston,  in  the  West  Hiding  of  the  county 
under  sTgco  ^^  York,  was  confirmed,  subject  to  the  following  case: 

The  pauper,  a  poor  boy  of,  and  legally  settled  in,  the 
township  of  Dinnington,  in  the  West  Riding,  was,  in 

December,  1818,  pursuant  to  an  order  of  two  ju^jtices 
duly  given  and      .    .  .  ,    t^.  ,.         ,  ,  .        ,         .         ,       • 

was  proved  to   ^f  ")c   sBid   Kidmg,  bound  apprentice  by  the  church- 

the  justices  wardens  and  overseers  of  the  poor  of  Dennincton,  to 
before  allow-  ^  ^,  ,/         ^         ^  .r 

nnce.  James  Herrings  residing  within   the   said  township  of 

But  where 
nn  indenture,  whereby  the  overseer  of  A,  bound  a  pauper  apprentice  to  a  master  in 
B.,  under  that  stntutc,  ap[)cnrb  on  the  fare  of  it  to  have  been  made  in  pursoanrf 
of  an  order  of  justices,  and  to  have  l>een  allowed  by  thein,  it  will  be  pre&amfd,  until 
the  contrary  be  shewn,  that  such  notice  had  been  duly  given  and  was  proved  to 
the  magistrates  before  allowance. 


3,  c.  139,  un- 
less the  notice 
required  by 
section  2  was 
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Wlibton,  by  indenture,  duly  signed  and  allowed,  for  a         i8S6. 
term  therein  mentioned,  and  served  the  said  Jamei  Her-     JiT'^JP^ 
riii^  under  the  said  indenture  for  more  than  forty  days  in  v. 

the  said  township  of  Whiston.     Dinningtoh  is  about  five  ^»»'»ft^'»ta»is  of 

.  ....  Whiston. 

miles  from  Whiston.     Each  township  maintains  its  own 

poor  separately,  and  both  townships  are  within  the  same 

county,  and  within  the  jurisdiction  of  the  two  magistrates 

who  made  the  order  for  binding,  and  who  afterwards 

signed  their  allowance  of  the  indenture. 

Oq  the  hearing  of  the  appeal  at  the  quarter  sessions 
for  the  town  and  county  of  the  town  of  Nottingham,  the 
respondents  refused  to  call  evidence  to  prove  that  notice 
had  been  given  by  the  overseers  of  Dinnington  to  the 
overseers  of  Whiston,  of  their  intention  to  bind  out  such 
apprentice,  no  evidence  having  been  offered  by  the  ap« 
pellants  to  prove  that  such  notice  was  not  given. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  respondents  were  bound  to  prove  that  notice  &c.  had 
been  given. 

Whitehursif  (with  whom  was  M.  D.  Hill,)  in  support  First  point: 
of  the  order  of  sessions.  Even  assuming  that  no  notice  ^^^^  """*" 
vas  in  point  of  fact  given,  yet  a  settlement  was  gained 
Under  56  Geo.  3,  c.  ISQ.  By  sect.  5  it  is  enacted, ''  that 
no  settlement  shall  be  gained  by  any  child  who  shall  be 
bound  by  the  officers  of  any  parish  8cc.,  by  reason  of 
such  apprenticeship,  unless  such  order  shall  be  made, 
and  such  allowances  of  such  indentures  of  apprenticeship 
shall  be  signed  as  hereinbefore  directed."  '^  Such  order" 
ind  *'  such  allowance*'  do  not  mean  an  order  and  allow- 
ance supported  by  all  the  previous  steps  required  by 
the  statute,  but  an  order  and  allowance,  in  themselves 
such  as  the  act  requires.  Sect.  I  enacts,  that  before  any 
child  is  bound  apprentice  by  overseers  of  the  poor,  such 
child  shall  be  carried  before  two  justices,  who  are  to 
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1836.        make  certain  inquiries,  as  there  directed,  and  if  tbey 
^^'^Sf^^      think  it  proper  that  the  child  should  be  bound  to  the 

^^  '"^     propiised  master,  they  are  to  make  an  order,  authoriiiag 
Inlmbitants  of  the  binding  accordingly;  and  such  order  is  to  be  referred 

to  by  the  date  thereof  and  the  names,  of  the  said  justices, 
in  the  indenture  of  apprenticeship  of  such  chi|d;  sod 
after  such  order  shall  have  been  made,  auch  justices  are 
to  sign  their  allowance  of  such  indenture  of  apprenties* 
ship,  before  the  same  shall  have  been  executed  bj  asj 
of  the  parties  thereto.  Sect.  %  requires  that  notice  sWI 
be  given  to  the  overseers  of  the  parish  or  place  in  whidi 
such  child  shall  be  intended  to  serve  an  apprenticesbip, 
before  any  justice. of  the  peace  for  the  county  or  district 
shall  allow  such  indenture,  and  such  notice  shall  be 
proved  before  such  justices  shall  sign  auch  indenture 
unless  one  of  such  overseers  shall  attend  such  juitica 
and  admit  such  notice.  Sect,6  imposes  a  penalty  of  \0L 
on  overseers  who  shall  bjnd  an  apprentice  without  hatiag 
obtained  such  order  and  such  allowances  as  thereinbefoia 
required,  and  on  any  person  who  shall  receive  any  such 
apprentice  as  so  bound,  without  such  order  mid  altovh 
ances  having  been  Arst  obtained.  '^  Such  order''  and 
'^  such  allowances/'  as  used  in  this  section,  must  mean 
the  same  thing  as  the  similar,  expressions  in  sect  5. 
Tlie  legislature  cannot  have  intended  to  impose  a  penalty 
on  the  master  by  line,  and  on  the  apprentice  by  dc» 
daring  that  he  shall  gain  no  settleipent  by  reason  of  bit 
apprenticeship,  because  the  justices  had  improperiy 
signed  an  allowance  of  the  indenture,  without  proof  or 
admission  of  the  notice  required  by  sect.  2.  The  pre" 
sence  of  the  master  and  apprentice  at  the  time  of  makia; 
the  order  and  allowances  is  not  required;  indeed  the 
master,  if  not  also  the  apprentice,  may  know  nothing  of 
the  proceedings  until  after  the  indenture  is  executed.  It 
must  have  t)een  intended  to  be  sufficient  as  regards  die 
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rights  and  liabilities  of  the  apprentice  and  masteri  that  an        I8d6« 

order  and  an  allowance  or  allowances  should  appear  to      JT*'!^^ 
^         ^  .    ^  -  .     .    ...  The  Kino 

have  been  made  by  persons  of  competent  jurisdiction.  v. 

Supposing,  however,  the  notice  to  be  requisite,  it  is  ^"^g^^g^Q*  ^^ 
pot  incumbent  on  the  party  supporting  the  indenture  to  second  point: 
give  evidence  of  such  notice,  until  some  prim^  facie  case  Presumption 

_  ^         .        1        .  ,  «        I  .of  notice. 

of  want  of  notice  has  been  inade  out  by  the  opposite 
party.  The  justices  are  empowered  to  allow  indentures 
of  apprenticeship  only  after  proof  or  admission  of  notice 
to  the  overseers  of  the  parish  in  which  it  is  intended  that 
the  apprentice  shall  serve;  and  where  a  question  as  to 
the  validity  of  the  allowance  arises  in  a  collateral  matter, 
the  Court  are  bdund  to  presume  that  the  justices  did 
)heif  du^  in  respect  of  all  necessary  preliminaries. 
He  Wfis  stopped  by  the  Court, 

Milner,  conXri.  In  Rex  v,  Threlkeld^a)  it  was  dis-  First  point. 
linctly  held,  that  the  want  of  the  notice  required  by 
s^ct.  2  of  56  Geo,  3«  c.  139,  was  fatal  to  the  claim  of 
a  settlement  under  die  apprenticeship.  [Lord  Den- 
uuiB^  C.J.  You  may  go  on  to  the  point  as  to  the  pre- 
sumption in  favour  of  the  justices  having  acted  rightly.] 

Rex  V.  Threlkeld  shews  decisively  that  the  notice  is  Second  point. 
necessary,  in  order  to  the  giving  of  a  settlement  by  ap- 
prenticeship, under  56  Geo.  S^  c.  130*  If  so,  it  was 
necessarily  a  part  of  the  respondents'  case,  and  should 
have  been  prov^  by  them  affirmatively.  This  case  falls, 
it  is  submitted,  within  the  general  rule,  that  the  onus 
proband!  lies  on  the  party  who  asserts  the  affirmative. 

It  seems  impossible,  in  such  a  case  as  this,  for  the 
appellants  to  give  negative  evidence, — as  it  is  contended 
on  the  other  side  that  they  are  bound  to  do, — of  the 
sbsence  of  due  notice.  The  respondents,  by  whom  the 
supposed  settlement  by  service  under  this  indenture  is 

.    (a)'l  Nefiic  Maon;  14  j  4  Barn.  &  Adol.  229;  \  Nev.  &  Mnnn. 
Mag.  Cb.  3. 
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laso.         s^  up»  mint  be  pcculkriy  cognizant  of  all  the  circum- 

^■^"•^^^      stances  which  would  fiMJIitate  the  ascertaining  whether 

^^  notice  had  or  bad  not  been  duly  given.     The  appellants 

lahaUtanu  of  m^^  pQj  know  the  date  of  the  indenture,  nor  bv  the  oter- 

seers  of  what  parish  it  was  made,  and  may  therefore 
hare  to  institute  inquiries  in  many  parishes,  and  to  exa- 
mine many  succeeding  overseers;  difficulties  which  tite 
respondent  parish  would  not  have  to  contend  with. 

Lord  Denman,  C.  J. — It  appears  to  me  that  this  is 
a  very  clear  case,  and  one  which  is  to  be  decided  on  the 
broad  principle,  that  an  order  of  justices,  good  upon  the 
face  of  it,  shall  be  presumed  to  be  so  altogether,  uotil 
such  presumption  is  rebutted  by  evidence  to  the  contrary. 
I  accede  to  the  proposition  that  we  cannot  call  for  nega- 
tive evidence  until  the  affirmative  is  primi  facie  esta- 
blished. Here,  however,  the  affirmative  is  shewn.  Here 
is  an  order  by  persons  on  whom  a  public  duty  is  cast  by 
act  of  parliament,  and  we  must  presume  that  they  have 
proceeded  rightly  until  the  contrary  is  shewn.  There  is 
a  strong  prima  facie  case  in  favour  of  the  respondents, 
and  the  appellants  have  given  no  answer  to  it. 


LiTTLEDALB,  J.  concufred. 

Williams,  J. — ^The  act  of  parliament  says  most 
strongly,  that  notice  shall  be  given  before  any  justice 
shall  allow  the  indenture,  and  that  such  notice  shall  be 
proved  before  such  justice  shall  sign  such  indenture. 
It  is  primft  facie  to  be  taken  that  the  justices  who  signed 
this  indenture,  had  due  proof  of  notice  before  they  did 
so. 

Coleridge,  J. — It  is  a  general  rule  that  when  a 
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>fficer  has  a  duty  to  perform,  it  must  be  pre- 
until  the  contrary  appear,  that  he  has  performed 
y.     It  is  said  that  by  requiring  the  appellant  to 

e  absence  of  notice,  we  shall  be  throwing  the  ^"Jjjbuanta  of 

'  ®   ^  Wbiston. 

of  proof  upon  the  party  with  whom  the  negative 
t  this  is  not  properly  so.  We  call  upon  them  to 
nter  evidence  to  rebut  a  presumption.  In  Rex 
ngfield((t),  in  which  the  question  was,  whether 
rd  of  certain  commissioners  for  inclosing  lands 
e  received  in  evidence,  without  proof  that  the 
required  by  the  Inclosure  Act  to  be  given  pre* 
to  making  the  award,  had  been  given, — Lord 
'ough  states  the  general  rule  certainly  to  be, 
ere  a  person  is  required  to  do  an  act,  the  not 
'  which  would  be  a  criminal  neglect  of  duty,  it 
intended  that  he  has  duly  performed  it,  unless 
trary  be  shewn;  but  as  in  that  case  there  was 
evidence,  it  was  held  that  such  presumption 
jtted. 

Order  of  Sessions  confirmed  (6). 


laule  &  Selw.  558. 

ere  the  law  presumes 

uive,  ihe  party  relying 

negative  must   prove 

here  an  act  is  required 

f  the  omission  of  which 

a  criminal  neglect  of 

mke  V.  Buller,  1  Roll. 

Res  V.  Combs,  Com- 

Lord  HaUfax't  case, 

\  298  a,  and  12  Vin. 

Williams  v.  East  India 


Company f  3  East,  192;  Rex  r. 
Hawkins,  10  East,  211;  Bennett 
v.  dough,  1  Barn.  &  Alders. 
461,  463;  Smith  v.  Huson,  1 
Phillimore,  287;  Rex  v.  Hube, 
Peake,  N.  P.  C.  131;  Colder  v. 
Rutherford,  3  Brod.  &  Bingh. 
302,  7  B.  Moore,  158;  Doe  d. 
James  y.  Price,  1  Mann.  &  Ryl. 
683;  Rex  y.  Leake,  ante,  i.  544; 
Vinn.  Sel.  Jur.  Qusestion.  lib.  2, 
cap.  12. 
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Batchelob  v.  Hodges. 
Inadeclara-    DeBT,  od  1?  Geo.  2,  c.  S.     The  decUuration  sUted 

lion  against  an  '      ^     ,  ^  ,  •  •     r  v 

overseer  &c.  that  the  plaiutiff  was  ao  kihabitaiit  of  the  parish  of  Nev 
[ro,i!lerb7*^^  Windsor,  and  that  the  defendant  was  assistant  ofcwwr 
l7Gfr).^,  c.S,  of  tlie  poor  of  that  parish;  that  the  churchwardens  and 
insp«ction^of    overseers  had,  on  10th  Jttly,  1834^  made  a  rate  for  (be 

a  poor-rate,  it  r^jj^f  ^f  |j,g  p^,^  which  was  afterwards  duly  allowed 
IS  sufficient  for  .  •  •  '  l i 

the  plaintiff  to  and  published,  and  that  afterwards,  and  at  a  reasoasbie 
describe  him-   ^^^^  j^  ^j^^^  ^^^^^^f  ^^  ^^j^   ^^  ^^  Februarv,  1B35,  tk 

self  as  an  in-  ^     ^  '  '  '  . 

habitant  of  the  plaintiff  requested  the  defendant,  as  such  assistant  ofcr* 
^a'tiVgThatTe  ^^^»  ^  permit  him  to  inspect  the  rate,  and  tendered  the 
is  a  rated  in-    defendant  Is.  for  the  same;  and  although  the  defeadsfitr 

habitant.  ,         .         ^  ■     •  .•  •      ■  - 

In  such  a      ss  such  assistant  overseor,  had  the  rate  m  hts  possetsioi» 
declaration       »q|  |,g  would  not  peritiit  the  plaintiff  to  inspect  it,  bsl 

against  an         "^  "^  •  '^ 

assistant  over-  neglected  and  refused,  contrary  to  the  form  of  the  Hf 

cienliVchaJe'  ^"^«'  «"^  thereby  the  defendant  forfeited  WL:  Whefeky 
that  the  de-      &c.      Plea:  first,  nunquam  indebitatus;  secondly,  that 

the  rate  in  bis  ^^  ^^^  ^'"'^  when  the  plaintiff  requested  &c.  he  bad  no 
possession  as    right  to  inspect  the  rate,  the  same  not  being  a  subattm 

such  assistant  -,  ,•   rri  ^-i  ..-t  l 

overseer,  with-  rate  for  the  relief  of  the  poor  of  the  said  parish,  or  sucb 
out  expressly    a  rate  83  the  plaintiff  was  entitled  to  inspect:   Verifia- 

ttadng  that  ^  "^  *^ 

the  defendant  tion.  Thirdly,  that  the  rate  was  an  old  r&te,  made  for  tbe 
asststant  over-  f^'i^f  of  the  poor  of  the  said  parish,  to  wit,  on  10th  Julj, 

seer  as  made  1834,  and  duly  allowed  and  published  on  ISth  Jolj, 
it  his  duty  to      .^«.       ,         •        •         ^  ,.  .  ,  i 

produce  it,        1834;  that  the  time  for  appealmg  against  sucb  rate,  and 

«m6/e.  questioning  the  validity  of  it,  had  expired  long  before 

AX,  all  eventS| 

the  omission  the  demand  of  inspection,  and  that  no  appeal  had  been 
menTcodd'^'  ^^^^  against  such  rate,  nor  had  any  notice  of  appeal,  or 
only  be  takt- n    of  any  intention  to  question  the  validity  of  the  rate,  been 

on%ecial         given  by  the  plaintiff  before  or  at  the  time  when  he  re- 

demurrcr. 

To  such  a  declaration  it  is  no  plea  that  the  rate,  at  the  time  of  the  demand  of 
inspection,  was  not  a  subsisting  ra!e. 

Still  less  that  it  was  an  old  rate  unappealed  against,  and  the  time  for  appealing 
against  which  had  expired. 


HILARY  TERM,  VI  WILL.  IV.  52 1 

quested  the  defendant  to  permit  him  to  inspect;  where-         1836. 
fore  he  did  not  permit  8cc.     The  4th  plea  shewed  that 
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the  plaintiff  had  had  an  opportunity  of  appealing,  but  v. 

that  no  appeal  had  been  entered  or  notice  given.  The 
jdaiotiff  demurred  generally  to  the  2d,  Sd,  and4th  pleas. 
Joinder  in  demurrer. 

Curwoadf  in  support  of  the  demurrers.     The  pleas  Insufficiency 
are  clearly  bad.    The  right  of  an  inhabitant  to  inspect  °*  P***^- 
is  general,  and  not  limited  to  the  rate  last  made,  which 
seems  to  be  what  is  meant  by  '*  subsisting  rate*'  in  the 
8d  plea,  nor  to  those  rates,  the  validity  of  which  he  has 
•tiil  the  power  of  questioning. 

Channell,  contri.  The  second  plea  is  good.  The  Sufficienc)'  of 
party  can  have  no  right  to  inspect  any  but  a  subsisting  ^  ^^^' 
rate,  or  one  which  the  parish  officers  intend  to  enforce. 
It  may  be  that  the  rate  has  been  quashed.  [Lord  Den- 
man,  C.  J.  A  plea  that  the  rate  which  the  plaintiff  de- 
manded to  inspect  was  not  a  subsisting  rate,  cannot  mean 
any  thing  of  that  sort.  Is  this  such  an  allegation  that 
we  can  take  notice  of  what  it  means  ?] 

{Channell  abandoned  the  pleas.) 

Tine  declaration  is  bad  on  the  grounds  that  it  does  not  insufficicncv 
sufficiently  appear  that  the  plaintiff  is  a  party  aggrieved,  of^<l«?clarnti<.n. 
nor  that  the  defendant,  as  assistant  overseer,  is  invested 
with  such  a  character  as  to  be  liable  to  the  penalties  of 
the  statute. 

It  should  have  appeared  that  the  plaintiff  was  a  rated  First  objcc- 
Hihabitant,  in  which  case  it  would  be  presumed  that  a  N^o^nlniiegji. 
refusal  to  permit  him  to  inspect  the  rate  was  a  grievance;  tiun  of  beini: 
or  it  should  have  been  distinctly  stated  that  the  plaintiff  ^^^ 
was  aggrieved  by  the  refusal.     Sect.  3  of  17  Geo.  %  c.  «3, 
gives  the  penalty  for  refusal  "  to  the  party  aggrieved;^* 
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and  in  Spettceley  v.  Robitison(a)  it  was  held,  that  in  order 

^  to  entitle  a  partv  to  sue  for.  the  penalty,  he  must  shew 

Batch&lor  '^     ',  ■^         •" 

V.  that  he  has  sustained  an  injury  by  the  act  of  the  overseer. 

H«DOE«.       Bennett  ▼.  Edwards  {Jb\  in  which  Spenceley  v.  Robinson 
was  cited,  appears  at  first  sight  to  over-rule  that  case. 
It  certainly  does  not  expressly  over: rule  it,  and  there  is 
this  distinction  between  the  two  cases,  that  in  Bennett  v. 
Edwards  it  was  proved  at  the  trial  that  the  plaintiff  was 
a  rated  inhabitant,  and  it  was  decided  that  a  refusal  to 
allow  a  rated  inhabitant  to  inspect  the  rates,  aiade  such 
inhabitant  a  party  aggrieved.     Eayley,3.  says,  **  I  think 
the  plaintiff  was  the  party  aggrieved.     Here,  the  plaiutiff 
had  a  right  to  see  the  rate,  in  order  to  satisfy  hiroseh' 
whether  he  was  fairly  dealt  with,  and   whether  other 
parties  were  assessed  at  all,  or  to  the  full  value,  or  whe- 
ther he  was  over-rated;  and  this  inspection  was  wrong* 
fully  denied   him  :*' — all  which   reasons   would   by  no 
means  apply  to  the  case  of  a  party  who  did  not  appear 
to  have  been  a  rated  inhabitant. 
Second  ubjec-       The  declaration  is  also  defective  in  that  it  does  not 
|y*".'  .  sufficiently  appear  that  the  defendant  was  a  party  liable 

shew  that  the    to  the  penalties  of  this  statute.     Sect.  2  of  17  Geo»% 

defendunt  was        ^    •  »i      j    *        r  *...•  *•  c 

a  party  liable.  ^'  ^f  in>poses  the  duty  of  permittuig  inspection  of  poor- 
rates  upon  "  the  churchwardens  and  o%erseerSy  or  other 
persons  authorized  to  take  care  of  the  poor  in  ever; 
parish,  township,  or  place."  This  defendant  is  not 
stated  to  be  a  churchwarden  or  overseer,  nor  does  it 
follow  from  his  being,  as  alleged,  an  assistant  overseer^ 
that  he  was  a  person  authorized  to  take  care  of  the  ^ 
poor.  This  point  was  raised  in  several  stages  of  the  case  f 
of  Bennett  v.  Edwards,  On  the  first  trial  it  appeared  y 
that  the  defendant  was  an  assistant  overseer,  but  it  was     [ 


(a)  5  Dowl.  &  Ryl.  572;   3  (6)   1  Mann.  &  Ryl  489;  ? 

Bnrn.  &  Cressw.  668;   3  Dowl.       Barn.  &  Cressw.  586;   1  Mann. 
&  Ryl.  Mag.  Ca.  551.  &  Ryl.  Mag.  Ca.  184. 
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not  shewn  by  production  of  his  appointment,  or  other-  18S6. 
wise,  what  was  the  nature  of  the  duties  which,  as  such, 
he  bad  to  perform;  and  on  this  ground  the  Court  sent 
the  case  down  for  a  new  trial.  Holroyd,  J.  there  said,  Hodges. 
''  The  law  knows  what  an  overseer  is,  but  it  does  not 
know  what  is  an  assistant  overseer.  He  may  be  appointed 
generally  to  do  all  the  business  of  an  overseer,  as  a  de- 
puty, or  only  to  keep  the  accounts  or  perform  other  par- 
ticular business.  If  it  were  his  duty  to  do  all  the  acts 
wbicb  an  overseer  is  bound  to  do,  then  he  ought  to  have 
produced  the  rate.  A  jury  must  decide  this,  by  ascer- 
taining the  nature  of  his  duty.*'  Upon  the  second  trial  (a), 
a  verdict  was  found  for  the  plaintiff,  and  a  mbtion  was 
made  in  arrest  of  judgment,  on  the  ground  that  it  was 
not  averred  in  the  declaration  that  it  was  the  duty  of  the 
defendant,  as  assistant  overseer,  to  exhibit  the  rate  to 
the  plaintiff  when  requested.  The  Court  certainly  held 
that  the  allegation,  (which  is  also  found  in  the  declara- 
tion in  the  principal  case,)  that  the  defendant  had  the 
rates  in  his  possession,  as  assistant  overseer,  Mas  suffi- 
cient to  ground  a  presumption,  after  verdict,  that  the 
defendant  was  proved  to  be  such  an  assistant  overseer  as 
made  it  his  duty  to  produce  the  rate  to  the  plaintiff; 
but  even  there  the  Court  considered  that  there  was  only 
just  sufficient  on  the  record  to  turn  the  scale  against  the 
defendant.  It  is  not  intended  to  deny  that  the  declara- 
tion in  the  present  case  would  be  good  ajier  verdict,  but 
it  18  submitted  that  the  objection  must  be  fatal  upon 
demurrer.  In  Edwards  v.  Bennett  (in  error)  (A),  in  which 
the  same  question  was  raised  upon  the  argument  of  a 
writ  of  error,  the  Court  of  Exchequer  Chamber  held  the 
declaration  good  after  verdict,  but  the  reasoning  upon 
which  they  founded  their  decision  is  remarkable,  and 

(a)  8  Bam.  &  Cressw.  702.         Payne,  749;  3  Younge  &  Jerv, 
{h}  2  Mann.  &  %1.  Mag.  Ca.      458. 
189;  6  Bingh.  330;  3  Moore  h 
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1836l  favours  the  argument  that  ypon  demurrer  it  would  have 
been  bad.  Indeed,  Undal,  C.  J.,  in  delivering  the  judg* 
ment  expressly  says, ''  Had  the  objection  been  made  io 
demurrer,  it  must  have  prevailed." 

Fir&t  uljec-  Curwood,  in  reply.     The  language  of  the  act  of  par- 

ti.jn.  liament  is  quite  clear,  with  respect  to  the  first  point 

The  enactment  is,  ''  that  the  churchwardens  &c.  shall 
permit  all  and  every  the  inhabitants  of  the  said  parish  &c. 
to  inspect  &c.;"  and  it  may  be  that  the  party  is  aggrieved 
by  reason  of  his  not  being  rated.  The  right  of  votiag 
at  the  election  of  members  of  parliament,  or  of  corporate 
officers,  may  have  depended  upon  his  being  rated. 
Second  objec-       It  is  admitted  upon  the  record  that  the  defendant  was 

the  person  who  had  the  possession  of  the  rates,  there- 
fore he  was  the  person  to  whom  to  apply  for  inspection. 
The  cases  referred  to  only  shew  that  a  declaration  siidi 
as  the  present  is  good  after  verdict,  without  shewing 
that  upon  demurrer  it  is  bad.  This  case  seems  too  ckir 
for  further  argument. 

First  objec-  Lord  Denman,  C.  J. — It  appears  to  me  that  (his 

^*°'"*  declaration  is  perfectly  good.    The  decision  of  the  Court 

in  Spenceley  v.  Robinson  introduced,  in  effect,  a  new  term 
into  the  act  of  parliament.  This  must  be  taken  to  have 
been  dropped  by  general  consent  in  the  late  case,  io 
which  the  declaration  was  held  good,  although,  as  in  j 
Spenceley  v.  Robinson,  it  did  not  state  that  the  plaintiff  | 
was  a  rated  inhabitant,  nor  that  he  was  aggrieved  by  the  ] 
refusal  of  inspection.  The  fact  of  the  plaintiff's  not  ; 
being  upon  the  rate,  I  think  immaterial. 
Second  objec-  Then  upon  the  second  point  we  have  been  referred 
^*^"^'  to  Bennett  v.  Edwards,  in  which   it  was  said  that  an    : 

assistant  overseer  was  not  a  person  who,  as  a  matter  of 
course,  was  authorized  to  take  care  of  the  rates;  and  to 
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Edwards  v.  Bennett  (in  error),  in  which  the  Lord  Chief        18S6. 
Justice  of  the  Common  Pleas  said,  that  the  objection  to      ^-^v^^ 

,      J     ,        .  -  ,  ,  MI  Batch  ELOE 

the  declaration  on  that  ground  must  have  prevailed  on  -o. 

demurrer.  He  may  possibly  have  meant  on  special  rfe-  Lodges. 
murrer.  I  cannot  think  that,  at  all  events,  it  is  more 
than  that.  It  seems  to  me  to  be  impossible  to  bring 
any  person  more  distinctly  within  the  purview  of  the  act 
of  parliament  than  this  defendant,  who,  it  appears,  was 
assistant  overseer,  and  as  such  had  custody  of  the  rates. 
A  refusal  to  produce  the  rate  by  the  party  thus  possess- 
ing the  means  of  withholding  it,  is  the  very  mischief 
which  the  statute  was  intended  to  remedy. 

LiTTLEDALE,  J. — The  second  point  appears  to  me  to  Second  objec- 
be  decided  by  Beimett  v.  Edwards* 

With  respect  to  the  other  point: — The  plaintiiF  is  First objec- 
within  the  reordz  of  the  act  of  parliament,  inasmuch  as 
he  if  **  an  inhabitant."  He  may  have  an  interest  in 
seeing  the  rate,  although  not  himself  rated.  He  may 
desire  to  see  whether  he  is  rated  or  not,  as  there  are 
some  privileges  connected  with  the  being  rated.  The 
act  of  parliament  says  nothing  about  **  rated  inhabit- 
ants :"— «We  have  no  right,  therefore,  to  say  that  it  is 
necessary  that  he  should  appear  to  be  such. 

Williams,  J. — I  am  of  the  same  opinion.  We  have  First  objec- 
no  right  to  import  a  t^rm  into  the  act  of  parliament.  '^^"* 
If  the  legislature  had  intended  that  none  but  rated  in- 
habitants should  have  the  right  of  inspection,  the  enact- 
ment should  have  been  so  expressed.  If  the  plaintiff, 
as  an  inhabitant,  had  a  right  to  inspect,  and  inspection 
was  refused,  he  was  a  party  aggrieved  within  the  mean- 
ing of  the  act. 

With  respect  to  the  other  point: — Here  it  appears.  Second objec- 
on  the  face  of  the  declaration,  that  the  defendant  was  ^^^"' 
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assistant  overseer,  and  as  such  had  the  possession  of  the 
rate,  and  this,  I  think,  brings  him  within  the  language 
of  the  act,  which  is  very  general. 

Coleridge,  J. — I  think  that  Mr.  Channell  is  quite 
right  in  giving  up  the  second  plea,  as  well  as  the  others. 
There  can  be  no  doubt  that,  under  this  act  of  1 7  Geo.  ^ 
c.  3^  and  17  Geo.  2,  c.  38,  the  rule  applies  equally  as  well 
to  old  rates  as  to  modern  rates.  The  overseers  are 
bound  by  the  ISth  section  of  the  latter  act  to  keep  a 
book,  wherein  to  enter  attested  copies  of  all  rates  and 
assessments ;  which  book  is  to  be  carefully  preserved  in 
some  public  place,  whereto  all  persons  assessed  or  liable 
to  be  assessed  may  freely  resort. 

There  are  two  objections  to  the  declaration.  With 
respect  to  the  first,  we  must  look  at  the  words  of  the 
statute.  It  would  be  extraordinary  if  a  declaration  in 
the  words  of  the  statute  were  held  not  to  be  good  upon 
the  face  of  it.     Here  it  is  in  the  words  of  the  statute. 

As  to  the  second  objection : — We  must  look  at  the 
sections  which  give  the  right  of  inspection  and  impose 
the  penalty.  There  are  three  sets  of  persons  liable- 
churchwardens,  overseers,  or  other  persons  authorized 
as  aforesaid, — t.  e.  (by  reference  to  the  1st  section,) 
•*  authorized  to  take  care  of  the  poor."  The  very  term 
"  assistant  overseer*'  of  itself  imports  that  he  is  a  person 
'*  authorized  to  take  care  of  the  poor." 


Judgment  for  the  plaintiff. 
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The  King  v.  The  Inhabitants  of  the  District  of  Edge 
Lanb,  in  the  Township  of  RoYTONy  in  the  County 
of  Lancaster. 

Indictment  for  not  repairing  part  of  a  highway,  Where,  bv  an 

RCt  of  DArll&~ 

leading  from  the  township  of  Oldham,  past  or  near  Dry-  ment,  trustees 
dough  in  the  township  of  Royton,  towards  and  into  the  ***  authonzed 
township  of  Crompton,  the  said  part  being  situate  in  the  main  line  of 
district  of  Edge  Lane  in  the  township  of  Royton,  in  J^^^^^  anT 
the  parish  of  Prestwick-cum-Oldham,  commencing  at  a  ther,  and  a 
certain  ancient  highway  there  leading  from  Oldham  to  of  the  road  is 
Rochdale,  and  extending  from  thence  towards  Cronip-  completed,  the 

ton  aforesaid,  containing  in  length  1091  and  in  breadth  through  which 

12  yards.  the  part  com- 

•^  ^  ^        pleted  IS  si- 

At  the  trial  before  Guniey,  B.  at  the  Lancaster  spring  tuate,  is  not 
assizes  1833,  a  verdict  was  found  for  the  crown,  subject  ^^\^\^  ^\.*^ 
to  the  following  case :  though  made 

The  part  of  the  road  for  the  non-repair  of  which  the  -land  used  by 
indictment  was  found,  is  within   the  district  of  Edge  the  public,  and 

,  .  repaired  iiy 

Lane.     This  district  has  always  repaired  the  highways  the  district, 
within  it  which  would  otherwise  be  reparable  by  the  fjf  upwards  of 

^  •'  thirty  years, 

parish  at  large.  and  although 

The  road  indicted  was  made  under  45  Geo,  3,  c.  vii,  utjifi^t^fjhe 
intituled  "  An  act  for  making  and  maintaining  a  road  public, 
from  Hollinwood  in  the  township  of  Chadderton,  to  Fea^  ^nj^e  ^^y  dif- 
thersiall  in  the  township  of  Hundersiield,  in  the  county  ference  that 
palatine  of  Lancaster,  and  for  making  and  maintaimig  ruad  has  been 

several  branches  of  road  to  communicate  therewith.''  *"  some  mea- 
sure varied  by 

This  act  was  repealed  by  7  &  8  Geo.  4,  c.  Iv.  intituled  subsequent 

"An  act  for  making  and  maintaining  a  road  from  Hollin'  meni° and'^i'he 

completed 
parts  made  the  subject  of  distinct  enactments  with  respect  to  repairs  and  tolls  to  be 
done  and  taken  by  the  trustees ;  the  object  of  all  the  acts  bemg  to  make  a  com- 
muDicatioD  between  the  same  dibtrictb. 
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1836.        wood  to  Liuhborough  (a),  and  other  roads  commuuicat- 

^^^^^^^      ing  therewith  in  the  county  of  Lancaster."     The  latter 
The  King  ,  •         •      i    it   • 

x7.  act  contains  a  clause  that  it  shall  be  put  m  execution 

Ii^abitants  of  f^^.  j|^g  purpose  (amongst  others)  of  amending,  widening, 

diverting,  altering,  repairing,  improving,  and  keeping  in 
repair  the  roads  leading  from  Drj/ctough  through  Shaw, 
New  Hey,  and  Milnrow,  to  Rochdale.    The  7  &  8  GeoA^ 
c.  Iv.  was  repealed  by  1 1  Geo.  4,  c  xciL  intituled  '*  Ao 
^ct  for  improving  and  maiutaining  the  Road  from  Wer- 
nelh{b)  to  Littkborougb^wnd  other  Roads  comnauoicating 
therewith  in  the  county  of  Lancaster :"  whereby  it  is  de- 
clared, that  it  shall  be  put  in  execution  for  the  purpose 
of  (amongst  other  things)  improving,  repairing^  amending, 
widening,  diverting,  altering,  and  keeping  in  repair  the 
roads   leading   from  Wemeth  by   Coppice    Nook  and 
Westwood,  to  Uin  Nook,  and  for  making,  maintaining, 
and  keeping  in  repair  the  proposed  new  line  of  road 
from  Uin  Nook  in  Oldham,  to  Dryclough  in   Roy  ton; 
and  also  for  improving  and  repairing  the  road  leading  from 
Dryclough  through  Shaw  to  New  Hey:  and  for  making, 
maintaining,  and  keeping  in  repair  the  proposed  new 
line  of  road  from  the  then  turnpike  road  at  New  He>  to 
or  near  to  Littleborough,  by  the  said  recited  act  autho- 
rized to  be  made;    and  also  for  improving,  repairing, 
amending,  widening,  diverting,  altering,  and  keeping  in 
repair  the  branch  road  leading  from  New  Hey  through 
Milnrow  to  Rochdale,  and  also  the  branch  of  the  road 
from  Goats  to  Grains  in  Crompton ;  and  also  the  branch 
road  leading  from  Bent  Green  to  Middlelon. 

(/y)  It  appeared  by  the  plan  (b)  Tlie  road  from  Wemeth 
referred  to  pott,  83,  that  the  line  (substituted  by  this  act  for  liol' 
of  road  from  Ilollinwood  to  Lit-  linwood  as  one  terminus)  to  Lit- 
tleborough varied  but  slightly  tleboroiigh,  appeared  by  the  plan 
from  the  line  from  Ilollinwood  to  be  substantially  the  same  ruad 
to  Fentherstall,  for  uhich  it  was  as  that  from  H.  to  L. 
Mibstitiitcd. 
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Many  of  these  new  lines  of  road  and  the  branch  roads 
are  still  oiifinished  (a),  but  some  have  been  finished. 
The  road  now  in  question  is  part  of  that  mentioned  in 
the  7  &  8  Geo.  4,  as  leading  from  Dryclough  through  ^jJJ^  l'T^^ 
Shaw,  New  Hey  and  Milnrow,  to  Rochdale,  and  also  of 
the  road  mentioned  in  the  1 1  Geo.  4,  as  leading  from 
Dryclough  through  Shaw  to  New  Hey.  The  whole  of 
this  line  of  road  was  properly  made  and  completed  in 
1806,  from  which  time  hitherto  it  has  constantly  been 
travelled  over  and  used  as  a  public  road  between  Dry- 
dough  and  New  Hey,  at  both  of  which  places  it  joins 
other  lines  of  public  roads.  Houses  and  cotton  mills 
luive  been  erected  at  the  sides  of  it,  and  during  the  whole 
of  this  period,  until  the  middle  of  1832,  the  necessary 
repairs  have  been  done  to  it  by  the  respective  parishes, 
through  which  the  road  passes;  and  this  road  forms  a 
communication  between  the  several  places  through 
which  it  passes  and  the  public  roads  at  Dryclough, 
Shaw,  New  Hey,  and  Rochdale.  The  want  of  repair, 
as  stated  in  the  indictment,  is  admitted  by  the  defendants. 

The  indictment,  and  the  several  acts  of  parliament  men- 
tioned in  the  case,  and  a  plan  agreed  to  by  both  parties, 
may  be  referred  to  and  used  as  part  of  the  case  (6). 

Wightman  (with  whom  were  Sir  F,  Pollock  and  Lau- 
rence  Peel)  for  the  prosecution.  Several  diiferent  lines 
of  road  are  projected  to  be  made  under  various  acts  of 
parliameut,  and  the  question  for  the  consideration  of  the 
Court  is,  whether  the  districts  liable  to  the  repair  of 

(a)  It  appeared  by  the  plan  made. 

that  the  communication  between  (h)  Portions  of  the  acts  not 

Wcroeth  and  Littleborough  was  mentioned  in  the  case  will  be 

incomplete,  by  reason  of  a  por-  found  stated  in  the  ai|;umeuts, 

tioa  of  the  line  of  road  at  each  and  the  pinn  is  referred  to  ante, 

end  (amounting  to   nearly  half  t  '28,  notes  {a)  and  (6),  and  suprd 

the  distance)  not   having   been  (li). 


530  CASES  IN  THE  KING's  BENCH, 

1836.         those  lines  of  road  that  are  completed,  are  to  be  compel- 

^"^^^^^^      led  to  continue  to  repair  them,  notwithstanding  all  the 

V.  projected  lines  of  road  may  not  have  been  finished.    Tlie 

Inhabitants  of  joad  in  question  is  part  of  the  road  leading  from  Dry- 

dough  through  Shaw  and  New  Hey  to  Rochdale.  It 
was  made  by  virtue  of  45  Geo,  3,  c.  vii.,  which  was  an 
act  for  making  and  maintaining  a  road  from  Hoilinwood 
to  Featherstall,  in  Lancashire.  It  was  subseqaentlj 
found  that  this  road  was  not  sufficient  for  the  district, 
and  therefore  an  act  was  passed  in  the  7  &  8  Geo.  4,  for 
making  a  road  from  Hollinwood  to  Littleborough.  This 
act  (7  &  8  Geo.  4,  c.  I  v.)  recites,  that  great  part  of  the 
road  from  Hollinwood  to  Featherstall,  and  of  the  several 
branches  to  communicate  therewith,  and  other  parts 
thereof,  had  not  been  made,  and  that  it  would  be  of  great 
public  utility  if  powers  were  granted  to  make  a  varia- 
tion in  the  line  prescribed  by  the  said  acts  of  certain  parts 
of  the  said  roads  which  had  not  been  so  made  and  com- 
pleted. Certain  variations  are  then  pointed  out.  The 
first  section  then  enacts,  that  the  act  shall  be  put  in  exe. 
cution  for  the  term  of  ^1  years  for  the  purpose  of  amend- 
iftg  and  keeping  in  repair  the  roads  leading  from  Dry- 
clough  through  Shaw,  New  Hey,  and  Milnrow,  to  Roch- 
dale, which  includes  the  road  indicted,  and  for  making 
and  keeping  in  repair  the  proposed  new  line  of  road 
from,  at,  or  nearly  opposite  the  Waggon  and  Horses, 
situate  at  the  bottom  of  Hollinwood,  to  the  turnpike  road 
at  Dryclough,  and  also  the  proposed  new  line  of  road 
from  the  turnpike  road  at  New  Hey,  and  also  for  amend- 
ing and  repairing  another  road  (which  is  mentioned)  and 
a  branch  therefrom.  This  act  therefore  recognizes  the 
road  in  question,  viz.  the  road  from  Dryclough  through 
Shaw,  New  Hey,  and  Milnrow,  to  Rochdale,  as  a  sepa- 
rate and  distinct  line  of  road.  Subseqtiently  it  was 
thought  that  it  would  be  useful  to  the  public  to  alter  the 
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ines  of  road  aud  make  other  lines,  and  section  1  of  1 1        .  1836. 

jeo.  4,  c.  xcii.  provides,  that  the  act  shall  be  put  in       '^-^v^-' 

,  .        .  .   ^       .  The  Kino 

xeculion  for  the  term  therem  mentioned,  for  the  purpose  9. 

rf  improving  and  keeping  in  repair  the  roads  leading  Inhabitams  ot 

JbiDOE  Lame. 

rom  Wemeth  by  Coppice  Nook  and  Westwood  to  Um 
^ook,  and  for  making,  maintaining,  and  keeping  in  re- 
pair the  proposed  new  line  of  road  from  Uin  Nook  in 
Oldham,  to  Dryciough  in  Roy  ton  aforesaid;  and  also 
or  improving,  repairing,  amending,  widening,  diverting, 
Jtering,  and    keeping  in  repair  the  road  leading  from 
Dryciough  through  Shaw  to  New  Hey,  and  for  making, 
naintaining,  and  keeping  in  repair  the  proposed  new  line 
>f  road  from  the  turnpike  road  at  New  Hey  to  or  near 
x>  Littleborough,  by  the  said  recited  act  authorized  to 
be  made ;  and  also  for  improving,  repairing,  amending, 
nridening,  diverting,  altering,  and  keeping  in  repair  the 
branch  road  leading  from  New  Hey  through  Milnrow, 
to  Rochdale,  in  the  said  county,  and  also  the  branch  of 
road  from,  at,  or  near  Goats  in  Crompton,  to  Grains  in 
Crompton,  and  also  the  branch  road  leading  from  Bent 
Green  to  Middleton.     A  clause  provides,  that  certain 
sums  may  be  taken  for  tolls  at  all  or  any  of  the  roads 
thereinbefore  mentioned,  save  and  except  the  proposed 
road  from  Wemeth   to  Dryciough.     There   is    subse- 
quently a  provision  for  the  taking  of  toll  on  the  proposed 
road  from  Wemeth  to  Dryciough.    There  is  also  a  clause 
for  limiting  the  number  of  payments  on  each  line  of 
road ;  the  words .  are  as  follow :  '*  At  no  more  than  one 
gate  on  the  whole  line  of  road  from  Wemeth  to  Dry- 
ciough, and  at  no  more  than  one  gate  on  the  whole  line 
of  road  from  Dryciough  to  Shaw,  and  at  no  more  than 
two  gates  on  the  whole  line  of  road  from  Shaw  to  Little- 
borough,  and  at  no  more  than  two  gates  on  the  whole 
line  of  road  from  Shaw  to  Rochdale,  and  at  no  more 
than  one  gate  on  the  whole  line  of  road  from  Goats  to 
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1836.        GraiDSy  and  al  no  more  than  one  gate  on  the  whole  hue 

^^"^'^"^      of  road  from  Bent  Green  to  Middleton.**    These  acta  of 

V.  parliameot  recognize  the  several  roads  as  separate  aoo 

liihabiranu  erf*  di^ijQet   and  treat  the  road  in  quealioa  aa  a  aeparate  liae 

oi  road,     inis  quesboii  has  anaen  in  conaequence  of 
jBer  ▼.  InhabiioMis  of  Cumberwortk  (a).    There,  a  single 
road  was  directed  to  be  made  from  A.  to  B.,  and  it  was 
hdd  that  the  making  of  the  entire  road  was  a  conditioa 
precedent,  and  that  the  public  were  not  linUe  to  repair 
the  road  until  the  whole  had  been  compleiad.    Bat  in 
that  case  there  was  only  one  line  of  road,  and  that  was 
incomplete;  whereas  here  the  acts  of  parliament  disdoie 
a  general  scheme  consisting  of  several  lints  cf  road,  sod 
the  road  indicted  is  part  of  a  distinct  line  of  road  that  is 
completed.    Hex  v.  Cumbetuorih  was  decided  on  a  case 
of  iZrx  V.  Hepworth(b),  and  Lord  Tenterden  said,  that  if 
there  had  been  no  decision  on  the  subject  he  should  have 
entertained  some  doubt.     If  the  road  be  a  public  road 
(and  it  is  submitted  that  the  acts  declare  it  to  be  a  puUic 
road)  all  the  incidents  of  a  public  road  follow,  and  tl>e 
public  are  liable  to  repair  it.     Rex  v.  Nelherth(mg(c) 
decided,  that  the  public  were  bound  to  repair  a  road^ 
notwithstanding  thai  a  local  turnpike  act  empowered  the 
trustees  under  it  to  take  tolls  and  directed  that  the  roads 
should  from  time  to  time  be  repaired  by  the  trustees  out 
of  the  money  arising  by  virtue  of  the  act.     But  this  case 
is  also  distinguishable  from  those  referred  to,  by  reasoo 
of  the  repairs  which  have  been  made.     The  road  has 
been  travelled  over  and  used  by  the  public  ever  since 
1 S06,  and  it  has  likewise  been  repaired  by  the  districts 
during  that  period.     There  has,  therefore,  been  a  dedico' 
tion  to  the  public  and  an  acquiescence  on  the  part  of  the 
defendants  in  that  dedication,  if  that  be  considered  neces* 

(»)  3  Barn.  &  Adol.  108.  argument. 

(6)  3  Bam.  &  Adol.   110,  in  (c)  9  Barn.  &  Aid.  179. 
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sary,  according  to  the  case  of  Rex  v.  St.  Benedici  (a).  i836. 
[Lord  Denman^C.  J.  That  case  may  now  be  considered  ^-''v^^ 
18  over-ruled.]    It  may  now  be  considered  as  settled  that  ^  * 

idoptioQ  by  the  inhabhants  of  the  district  is  not  essential  Inhabitants  of 
to  constitute  a  public  road.  Rex  v.  Leake  (6).  Should  it 
be  said  that  the  defendants  repaired  under  a  mistaken 
notion  of  their  liability,  that  will  not  avail  them,  since, 
iccording  to  Rex  v.  Haslingjield(c),  it  is  only  an  igno- 
rance qS  facts  and  not  of  law  which  forms  an  excuse. 
Rex  ^.  Juitices  of  the  West  Riding  of  Yorkshire  {d)  is 
distinguishable.  That  case  turned  upon  the  insertion  in 
the  act  of  parliament  of  the  word  **  respectively  ;*'  which 
does  not  occur  in  the  acts  of  parliament  relative  to  the 
present  case. 

Blackburn,  for  the  defendants.  The  defendants  are 
not  bound  to  repair  the  roads  until  the  whole  line  is  com- 
pletely finished*  This  cannot  in  strictness  be  consi- 
dered as  a  public  road  under  the  act  of  parliament,  unless 
the  requisitions  of  the  act  have  been  complied  with.  The 
intention  of  the  legislature  was,  that  the  whole  road  from 
Wemeth  to  Littleborough  should  be  completed,  and  that 
intention  may  be  collected  from  the  several  acts  of  par-> 
liament  relating  to  this  case.  The  first  act,  which  is 
for  making  a  road  from  Hollinwood  to  Featherstall,  re- 
cites that  the  making  of  such  a  road,  with  a  branch  to 
Middleton  within  Oldham,  a  second  branch  to  Grains 
in  Oldham,  and  a  third  branch  to  Rochdale,  would  be  a 


(a)  4  Bara.  &  Aid.  447. 

\b)  AnU,  i.  544. 

(c)  2  Maule  &  Selw.  558.  And 
see  Gomery  v.  Bondy  9  M.  &  S. 
378;  J9^6oiiey,Dacrff,  5Taunt. 
143 ;  Hambuckk  v.  Hornbury,  S 
SUrk.  N.  P.  C.  177 ;  East  India 
Company  v.  Tritton,  3  Barn.  & 
Cressw.  280,  990;   6  Dowl.  & 


RyL  214;  2  Nev.  &  Mann.  304 
(a);  Vernon^  caBe,  M.  20  Hen. 7, 
fol.  2  b,  pi.  4;  Rouse  v, Redwood, 
1  Esp.  N.  P.  C.  155 ;  Chatfield  v. 
Paxton,  Chitty  on  Bills,  304, 
7th  ed. 

{d)  3  Nev.  &  Mann.  86;  5 
Barn.  &  Adol.  1003 ;  2  Nev.  H 
Mann.  Mag.  Ca.  433. 
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1836.         great  benefit  and  advantage  to  the  inhabitants  of  the  ad- 

^■^^'^^^      jacent  country,  and  would  open  a  much  shorter  and  better 
The  KiKG  .       .         I  I  •  I  I 

x,^  communication  than  there  is  at  present  between  the  towus 

Inlmbirnnts  of  ^f  Qldham  and  Todmorden.  and  the  very  populous  and 
Edge  Lane.  ,  .  -^    ■     ■ 

manufacturing  country  in  and  near  Middleion^  Oldham, 

ShaWf  Chapel,  and  Butterworth,  and  the  towns  and 
places  adjacent  thereto,  and  between  various  other  parts 
of  the  country,  and  would  also  be  of  great  public  utility.** 
It  is  manifest  from  the  recital  in  this  act,  that  the  in- 
ducement to  the  legislature  to  make  these  enactments 
was  the  greater  facility  which  the  public  would  thereby 
have  of  travelling  between  Oldham  and  Todmorden  and 
the  adjacent  country*  It  might  be  that  the  making  of  a 
road  from  Dryclough  through  Shaw  to  New  Hey,  wouM 
be  of  little  utility ;  but  that  the  making  of  a  road  extendi 
ing  a  few  miles  farther  would  be  of  great  public  advan- 
tage. The  7  &  8  Geo.  4,  c.  Iv.  varied  the  line  in  a  trifliif 
degree,  making  the  road  to  commence  at  Hollinwood 
and  cease  at  Littleborough ;  but  the  line  proceeds  throogli 
the  same  tract  of  country.  The  1 1  Geo,  4,  c.  zcii.  directs 
that  the  road  should  commence  at  Wemeth  instead  of 
Hollinwood,  but  the  line  of  road  still  proceeds  through 
the  same  tract.  The  object  which  the  legislature  there- 
fore had  in  view  in  passing  all  these  acts  was  the  same,— 
to  open  a  line  of  road  between  the  towns  of  Oldham  and 
Todmorden  and  the  adjacent  populous  districts.  It  is  a 
principle  of  law  that  an  authority  which  enables  indivi- 
duals to  take  away  the  lands  and  estates  of  others  against 
their  will  must  be  strictly  pursued;  Rex  v.  Croke(a\ 
Rex  V.  Hepworth,  and  Rex  v.  Cumherworth.  Acts  of  par- 
liament of  this  description  are  treated  as  forming  a  coih 
tract  between  the  persons  to  whom  the  power  is  dele- 
gated and  the  public.  They  are  so  treated  in  Blakemort 
V.  T/ie  Glamorganshire  Canal  Navigation  (6),  where  Lord 

(a)  Cowper,  26.  (b)  1  Mylne  &  Keen,  154. 
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Udon  thus  expresses  himself  (a): — ''  Such  acts  of  parlia-         isdo. 
icnt  have  now  become  extremely  numerous,  and  from       ^"^^v-^ 
leir  number  and  operation  they  so  much  affect  indivi-  ^^ 

lals,  that  I  apprehend  those  who  come  for  them  to  par-  Inhabitants  of 
unent  do  in  effect  undertake  that  they  shall  do  and  sub- 
it  to  whatever  the  legislature  empowers  and  compels 
em  to  do,  and  that  they  shall  do  nothing  else;  that  they 
lall  do  and  shall  forbear  all  that  they  are  required  to  do 
id  to  forbear,  as  well  with  reference  to  the  interests 
'  the  public  as  with  reference  to  the  interests  of  indi- 
daals."  It  is  on  this  doctrine  that  Rex  v.  Cumberworth 
as  decided  in  this  Court*  In  that  case,  trustees  were 
npowered  to  make  a  road  12  miles  in  length,  from  A. 

B.  They  had  completed  1 1 )  miles  of  the  road — to  a 
mt  where  it  was  intersected  by  a  public  highway.  It 
as  held,  that  the  district  in  which  the  part  so  completed 
f,  was  not  bound  to  repair  it,  because  the  whole  had 
It  been  finished.     That  case  was  not  decided  on  Rex 

Hepworih  alone,  but  also  on  another  case  which  was 
led  about  the  same  time  at  Lancaster,  before  Baylejf, 
The  principle  on  which  Rex  v.  Cumberworth  was 
K»ded  is,  that  the  trustees  had  not  performed  that  which 
le  legislature  had  required  them  to  do,  before  a  burthen 
lould  be  thrown  on  the  districts  to  repair  the  road. 
at  it  is  said,  that  Rex  v.  Cumberworth  is  distinguish-' 
>Ie,  because  here  there  are  several  lines  of  road,  and 
»t  one  main  line ;  and  the  clause  in  the  last  act,  which 
nits  the  number  of  payments  of  toll  on  the  roads,  has 
M9I  referred  to  with  a  view  of  shewing  that  the  main 
le  is  divided  into  distinct  and  separate  divisions.  But 
St  clause  merely  describes  the  places  at  which  toll-gates 
sy  be  erected.  Several  clauses  in  the  same  act  shew 
st  the  legislature  considered  the  whole  as  one  main 
le  of  road.     There  is  a  clause  in  the  act  which  relates 

(fl)  p.  162, 
VOL.  III.  N  N 
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■1836.        lo  Uie  application  of  money  arising  iii  the  road,  which 

^^""^^      speaks  of  "  Uic  road  from  Werpeth  to  littleborough.** 

'  V,  Again,  another  clause  Mfhicfa  regulates  the  charging  of  the 

Inhabiraiiu  of  j^j^j  previously  contracted,  also  speaks  of  the  said  *'  line 

of  road  from  Wtmetb  to  Littleborougjh."  This  is  cletrij 
within  the  very  letter  of  Rex  v.  Cumberworih,  becaute 
part  of  the  main  line  of  road  has  not  been  fiubhed.  That 
case  has  not  been  overruled,  and  it  is  of  very  great  im- 
portance that  the  law  on  this  subject  should  not  fluctiittc 
from  time  to  time. 

Wig/Uman,  in  reply.  At  the  time  of  the  passing  of 
.7  8c  8  Geo.  4,  c.  Iv.  the  road  in  question  had  been  made. 
That  act,  and  likewise  the  subsequent  act,  is  passed  tor 
the  purpose  of  keeping  in  repair  the  road  which  hai 
been  made,  and  for  noaking  new  roads.  The  rcmd  bal 
been  used  by  the  public,  and  is  treated  and  reo^'ud 
by  these  acts  as  a  public  road-  It.  is  ^aid  thattbe  whok 
of  these  roads  are  to  be  taken  as  one  great  line  of  rouL 
It  may  be  that  the  act  does  treat  them  as  one  line  of 
road  for  certain  purposes,  but  they  are  likewise  treated 
as  separate  and  distinct  lines  of  road.  The  question  ii, 
whether  this  is  to  be  considered  as  a  public  ro^d  or  not' 
Can  it  be  said  that  the  original  owners  will  have  a  qgb 
to  resume  the  possession  of  the  soil  of  the  road»  though 
it  has  been  travelled  over  for  thirty  years  and  is  useful  lo 
the  public,  aud  to  treat  persons  passing  along  it  as  Ueo- 
passers  ?  if  this  be  uot  a  public  road  in  what  an  un- 
fortunate position  are  the  parties  who  have  erected 
buildings  on  the  sides  of  the  road.  It  is  said  that  this 
is  within  the  ease  of  Rex  v.  CwnbenooHh*  if  it  be  so, 
it  is  necessary  to  review  the  decision  in  that  case.  Csd 
it  be  reasonably  CQii1beridf»l,  that  because  a  hundred 
yards  of  a  long  line  of  road  are  not  completed,  that  a 
parish   which  lias  had  the  benefit  of  a  part  of  the  road 


^ 
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which  has  been  completed — for  upwards  of  thirty  years 
— ii  not  to  be  compelled  to  repair  it? 


The  KiKO 

V. 

Cur.  adv>  vult.       Inhabitants  of 

Edge  Lane. 


Lord  Den  MAN,  C.  J.  in  the  course  of  this  term  deli- 
vered the  judgment  of  the  Court  as  follows: — It  appears 
from  the  special  case,  that  in  1805  an  act  passed  (45 
Geo.  3,  c.  vii.)  ''  For  making  and  maintaining  a  road 
from  Hollinwood  in  the  township  of  Chadderton,  to 
Featherstall  in  the  township  of  Hundersfield,  in  the 
county  palatine  of  Liancaster,  and  for  making  and  main- 
taiiijog  several  branches  of  roads  to  communicate  there- 
with." The  principal  line  of  road  therefore  is  by  the 
title  of  the  act  described  to  be  from  Hollinwood  to 
Featherstall.  And  in  the  preamble  it  is  recited,  that 
the  said  principal  line  with  four  branches  would  be  of 
great  benefit  and  advantage  to  the  inhabitants  of  the  ad- 
jacent country,  which  is  described  as  being — and  is  well 
known  to  be — "  very  populous  and  manufacturing/'—- 
Oldham  and  Todmorden,  amongst  other  places,  being 
specified. 

-  This  act  was  repealed  by  another,  passed  in  18^6-7; 
(7  &  8  Geo.  4,  c.  Iv.)  which  somewhat  varied  the  line  at 
Ae  Hollinwood  terminus,  and  substituted  Littlebo- 
lough  for  Featherstall  as  the  terminus  at  the  other  ex- 
tremity* The  variation,  however,  in  this  particular  is 
bot  trifiing,  (as  appears  by  the  plan  forming  part  of  the 
case,)  and  the  direction  of  the  line  to  Littleborough 
leads  to  the  same  tract  of  country  as  the  original  one 
to  Featherstall.  The  second  act  was  repealed  by  an 
act  of  1830,  (II  Geo.  4,  c.  xcii.)  which  made  Wemeth 
the- terminus  instead  of  Hollinwood,  but  left  the  rest  of 
the  line  to  Littleborough  substantially  the  same,  so  far 
as  the  question  before  us  is  concerned. 

N  N  2 
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1836.  It  follows  from  this  short  statement^  that  the  original 

The  King  P^^rpose  of  communication,  as  expressed  in  the  first  act, 

V.  is  continued  into  the  last,  which  is  the  existing  act. 

Inhabitants  of        ^^    ^     ^,  ,    ^  ,  .  .       - 

Edge  Lane.  ^^  further  appears,  that  at  each  extremity,  parts  of 
the  road  (which  together  amount  to  near  half  of  the  whole 
line)  have  not  been  made.  And  the  question  is,  whe- 
ther this  indictment  against  the  inhabitants  of  Edge 
Lane,  which  is  situated  about  the  middle  of  the  line,  can 
be  supported. 

The  state  of  authority  upon  this  question  supersedes, 
in  our  opinion,  the  necessity  for  much  discussion.  We 
would  observe,  however,  that  the  remarks  of  Lord 
Eldon  in  Blakemore  v.  The  Glamorganshire  Canal  Na* 
ligation  (a),  considering  his  high  authority  and  undoubted 
caution,  have  great  weight  We  also  think  that  where 
powers  are  entrusted  by  the  legislature  for  an  avowed 
and  precise  object,  the  pursuit  and  performance  of  that 
object  should  be  rigidly  watched.  It  by  no  means  fol- 
lows that  the  act  of  parliament  for  making  the  roads 
could  have  been  obtained  if  the  communication  had  been 
less — and,  in  consequence,  the  accommodation  to  the 
public  less — than  that  averred  and  professed  by  the 
preamble  of  the  original  act.  These  observations,  how- 
ever, and  others  of  a  similar  import,  are  rendered  super- 
fluous,  because  they  are  expressly  the  foundation  of  a 
judgment  of  this  Court,  with  the  reasons  for  which  we 
are  satisfied,  and  by  which  we  mean  to  abide.  In  Ita 
v.  CumherzDorth  (6),  a  certain  part,  and  compared  with 
the  present  a  smatl  part  of  the  projected  road  was  in* 
complete ;  and  for  that  reason  an  indictment  against  the 
inhabitants  of  Cumberworth,  for  not  repairing  a  portion 
of  the  line,  was  held  not  sustainable.  We  think  that  in 
the  present  case  the  like  consequences  should  follow. 

Judgment  for  the  defendants. 

(«)   1  M>lnc  &  Keen,  154.  (6)  3  Bam.  &  Ad<.l.  108. 
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1836. 

The  King  v.  The  Marquess  of  Downshirb. 

INDICTMENT,  containing  twenty-two  counts,  for  An  act  for  in- 
obstructing  several   public  highways,  pack  and  prime  in  the  parish 

ways,  and  footways,  in  the  parish  of  East-Hampstead,  «'"A.,  autho- 

nzed  com- 
Berks.     Plea:   not  guilty.      By  particulars  (a),   which  missioners  to 

were  furnished   in  pursuance  of  an  order  (6)  made  hy .  "^  j^  ^^^^  ^^1^ 

Park,  J.,  it  appeared  that  the  prosecutor  complained  to  direct,  turn, 

only  of  the  obstruction  of  seven  highways  (of  which  „p  \^y  ^^^ 

three  were  also  claimed  as  pack  and  prime  ways)  and  ^^®  present 

^  public  roads, 

two  footways.  as  they  should 

At  the  trial  before  Park,  J.,  at  the  Reading  spring  '^'^"iLSil^'cted 
assizes,  1834,  it  appeared  that  East-Hampstead  is  one  of  them  to  pre- 
ihe  fifteen  parishes  formerly  included  within  the  ancient  m^'^describ"-* 
forest  of  Windsor,  but  was  exempted  from  the  operation  ing  the  roads, 
of  the  general  act(c),  which  passed  in   18 IS,  for   dis-  certain  notices 

afforesting  and  inclosing  all  the  lands  in  Windsor  Forest.  ^I^^^rei"  P^ 

.     .  scnbed,  and 

The  open  lands  within  the  (Parish  of  East-Hampstead,  to  hold  a 

meeting  for 
(a)  As  to  the  delivery  of  par-      369 ;  ante,  293.  the  purpose  of 

ticolars  of  nuisances,  under  an  (6)   As   to    the  obtaining  of  h/^^ring  objec- 

indictment  for  nuisimce,  see  Rex      this  order,  vide  ante,  203.  ^IT"*'  *"  ^^^^^ 

_  _         __        _'      ^  r  V        V,  they  were  to 

T,  Curwooa,  5  Nev.   ec   Munn.  (c)  53  Geo.  3.  c.  158.  \jq  assisted  by 

a  justice  of  the 
peace^ — the  said  commissioners  and  justice  to  hare  power  to  confirm  and  alter  the 
map; — and  all  roads  not  set  out,  or  finally  ordered  and  directed  to  be  set  out  and 
continued,  were  to  be  for  ever  stopped  up  and  extinguished,  and  deemed  and  taken 
to  be  part  of  the  lands  to  be  divided  and  allotted :  Provided,  that  no  roads  passing 
through  old  incloiures  should  be  stopped  up,  diverted,  turned,  or  altered,  without  an 
lorder  of  two  justices :  Held,  that  a  road  passing  partly  through  old  inclosures  and 
partly  over  lands  to  be  inclosed,  was  not,  nor  was  any  part  of  it  extinguished  by 
reason  of  its  not  being  mentioned  or  set  out  in  the  map  or  award,  and  of  the  latter 
put  of  it  being  included  within  a  private  allotment. 

By  an  order  of  justices  it  was  stated,  that  three  justices  having  particularlif 
wewped  the  public  roads  within  the  parish  of  A.,  thereinaiter  described,  and  being  sa- 
iiffied  ihit  tbey  were  unnecessary  to  be  continued,  did  order  that  such  roads  should 
be  stopped  up  and  extinguished  : — Held,  chat  this  order  was  invalid,  inasmuch  as  it 
did  not  appear  upon  the  face  of  it  that  the  justices  were,  vpon  the  view,  satisfied  that 
the  roads  were  unnecessary. 

The  Court  will  make  the  same  intendment  in  favour  of  an  order  of  justices  as  in 
favour  of  a  conviction. 
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1K36.         consistiog  principally  of  East-Hminpstead  Heath,  were 
^-^^^^      inclosed  under  an  act  passed  in  1821  (a).     Previously  to 
9.  the  inclosure  there  were  tracks  or  roads  across  the  heath. 

The  MarqueM  traversing  the  uninclosed  land  in  various  directions,  sod 
DowKiBiBE.  others  in  the  adjoining  inclosed  lands  which  opened  upon 
the  common  and  communicated  with  the  before-meD* 
tioned  tracks  or  roads.  The  roads  and  footways  men- 
tioned in  the  particulars  were  foiuid  by  the  jury,  upon 
the  question  being  put  to  them  at  the  end  of  the  trial,  to 
be  public  highways  and  footways. 

The  following  is  a  more  particular  description  of  die 
highways  and  footways,  taken  from  one  of  the  maps  pro- 
duced at  the  trial. 

Highways — 

No.  1,  (Bond's  Lane,)  ran  entirely  through  old  inclo- 
sure to  East-Hampstead  Heath,  which  it  entered  at  the 
point  of  junction  with  Nos.  2  and  S  and  4. 

Nos.  2  and  3  ran  entirely  over  the  heath — formmg  at 
first  but  one  road,  opening  into  the  end  of,  and  forming 
a  continuatiou  of  Bond*s  Lane,  and  at  a  little  distance 
diverged. 

No.  4  rau  entirely  over  the  heath,  being  a  continua- 
tion, in  another  direction,  of  Bond's  Lane. 

No.  5  ran  entirely  over  the  heath,  and  opened  into  the 
extremity,  and  formed  a  kind  of  continuation  of  No.  7* 

No.  6  ran  entirely  over  the  heath,  and  opened  into 
No.  5. 

No.  7  (called  '*  The  Road  to  the  North,")  ran  entire!/ 
through  old  inclosed  lands,  and  entered  the  heath  at  the 
point  of  junction  with  No.  5. 
Footways — 

No.  8  and  No.  9  both  rao  entirely  through  old  ior 
closed  lands. 

(*>  1  &  i  GtKK  4,  C.5?,  (PriTalc  Acl.) 
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No.  8  ran  from  Bond's  Lane  (No.  1,)  to  a  common         1836. 
trailed  Bowyer's  Common.  ^  \^ 

''  The  KiMO 

No.  9  ran  across  East-Hampstead  Park,  from  ''  The  v. 

Road  to  the  North"  (No.  7,)  to  the  heath.  '""*  M^arqum 

No.  7  and  No.  9  were  included  in  the  order  of  justices   Dowmsbirk. 
sabsequendy  mentioned.     None  6f  the  other  disputed 
fottds  were  made  the  subject  of  any  order  of  justices. 

By  the  18th  clause  of  the  Local  Inclosure  Act  (a), 
the  commissioners  were  authoriifed  and  required  in  the 
first  place,  before  proceeding  to  make  any  of  the  divisions 
and  allotments  directed  to  be  made  by  that  act^  to  set 
oat  and  appoint  all  such  public  carriage  roads  and  high^ 
ways  over  the  {ands  thereby  directed  to  be  divided  and 
allotted,  or  over  any  of  Ihe  old  inclosed  lands  within  the 
said  parish,  as  they  should  judge  necessary,  and  to  divert, 
alter,  turn,  or  stop  up  any  of  the  then  public  or  private 
carriage  roads  or  highways,  or  footpaths,  over  any  part 
of  the  parish,  as  they  should  think  proper;  and^he  com- 
missioaers  wiere  directed  to  ascertain  the  same  by  marki 
and  bounds,  and  prepare  and  sign  a  map  in  which  such 
intended  roads  should  be  accurately  laid  dovirn  and  de- 
scribed, and  cause  the  same,  wheii  so  signed,  to  be 
deposited  i^ith  their  clerk,  for  inspection  of  all  persons 
concerned ;  and  to  give  notice,  in  the  manner  therein 
directed,  of  their  having  so  set  out  such  roads  and  depo* 
sited  such  map  and  also  of  the  general  lines  of  such 
intended  carriage  road^,  and  to  appoint,  in  and  by  the 
same  noticed,  a  meeting  to  be  held  by  the  commissioners, 
as  therein  directed,  to  take  the  same  into  consideration ; 
and  if  any  person  aggrieved  by  the  setting  out  of  such 
roads  should  attend  at  such  meeting,  and  object  to  the 
letting  out  of  the  same,  then  the  commissioner^,  toge- 
ther with  any  justice  or  justices  acting  for  the  division 
in  which  Eait-Hampstead  is  situate,  and  not  being  in* 

(a)  1  &  2  Geo,  4,  c.  32.     (Privute  Act.) 
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1836.        terested,  should  bear  and  determioe  such  objecdoa,  uid 
^"^'^"^^^      the  objections  of  ^ny  other  such  person,  to  any  tltew- 
y  tion  that  the  commissioners,  with  any  justice  or  josUceii 

The  Marquets  might  in  consequence  propose  to  make ;  and  the  con- 
DowKuiRB.  missioners,  together  with  such  justice  or  justices,  wen 
thereby  required  to  order  and  finally  direct  how  loch 
carriage  roads  should  be  set  out,  and  either  to  ccofini 
the  map  or  make  such  alterations  therein  as  the  cm 
might  require;  and  all  ^ads,  highways,  and  ptth^ 
through  and  over  the  said  parish,  or  any  part  theieof, 
which  should  not  be  set  out  or  finally  ordered  asd 
directed  to  be  set  out  or  continued  as  aforesaid,  sbosid 
be  for  ever  stopped  up  and  extinguished,  and  shoaM  be 
deemed  and  taken  as  part  of  the  lands  and  grounds  to 
be  divided  and  allotted  by  virtue^of  that  act,  and  shoaU 
be  divided  and  allotted  accordingly :  Proviso,  that  bo 
roads  passing  or  leading  through  any  of  the  old  inclotum 
within  the  said  parish  should  be  stopped  up,  diverted^ 
turned,  or  in  any  other  way  altered,  without  an  order  for 
that  purpose,  under  the  bands  and  seals  of  two  justices 
fol*  Berkshire,  not  interested  in  the  repair  of  such  rotds, 
in  the  manner,  and  subject  to  the  appeal,  and  givbg 
such  notice  as  is  directed  by  55  Geo.  3,  c.  68. 

The  commissioners  prepared  and  signed  a  map  io 
pursuance  of  the  above  provision,  which  set  out  twenty 
public  roads  and  various  occupation  roads,  and  numj 
footways.  In  this  map,  No.  1  (Bond's  Lane,)  and 
No.  4  were  set  out  as  an  occupation  road,  leading  to  a 
new  public  road:  the  other  highways  and  the  footwajs 
were  not  set  out,  or  in  any  way  alluded  to.  The  map 
was  deposited  with  the  clerk  of  the  commissioners,  for 
inspection ;  due  notice  of  that  circumstance  was  given, 
and  a  meeting  appointed  to  take  the  matter  into  coosi- 
deratioD.  At  this  meeting  no  one  appeared  to  make  anj 
objection^  and  the  map  was  con6rmed. 
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The  laud  over  which  the  highways  Nos.  2,  3,  5  and  6        i636. 
fonnerly  ran,  was  included  in  the  allotment  made  to  the      ^»^n**^ 
Marquess  of  Downshire,  as  lord  of  the  manor  of  East-  ^, 

Hampstead.  Th«  Marquess 

23d  March,  1827«    At  a  special  sessions  held  at  East-    Dowmsbire. 
Hampstead,  the  following  order  was  made : 

"  EAST-HAMPSTEAD  1NCL08URE. 

'^  We  &c.,  three  justices  &c.,  at  a  special  sessions 
held  by  us  at  &c.,  on  &c.,  in  pursuance  of  the  authority 
Vested  in  us,  in  and  by  an  act  of  parliament  made  and 
passed  1  8c  8  Geo.  4,  c.  3^,  (the  Inclosure  Act,)  intituled 
Slc.,  and  of  an  act  therein  recited  of  41  Geo.  3,  c.  109, 
and  of  another  act  of  55  Geo.  3,  c.  68,  intituled  &c., 
kavitig  particularly  viewed  the  public  roads  and  footways 
within  the  said  manor  and  parish  of  East-Hampstead, 
hereinafter  particularly  described,  and  we  not  being 
interested  in  the  repair  of  the  said  roads  and  footway, 
atid  being  satisfied  that  the  highways,  bridleways,  and 
footways  intended  to  remain  and  be  the  public  highways 
&c.,  in  future  within  the  said  parish,  are  continued  or 
have  been  set  out  and  properly  formed  and  made  safe 
and  convenient,  according  to  the  provisions  and  direc- 
tions of  the  first-mentioned  act ;  and  that  the  roads  and 
footway  hereinafter  described  are  unnecessary  to  be  con- 
tinued, do  order  that  the  same  public  roads  and  foot- 
ways be  stopped  up  and  extinguished,  (that  is  to  say,) 
[then  followed  a  description  of  three  roads,  of  which 
one  was  No.  7,  and  of  the  footway  No.  9,]  so  that  the 
same  roads  and  footway  may  be  divided  and  allotted 
pursuant  to  the  provisions  of  the  first-mentioned  act. 
Given,  8cc." 

1st  Aug.  18^7*  The  commissioners  made  their  award, 
to  which  the  map  was  attached,  and  which  recited  that 
three  justices  &c.,  had,  at  a  special  sessions  held  at  East- 
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18S6.         Hampstead^  on  2dd  March,  I8£7,  ordered  that  the  seve- 

*"^^-^*-^      ral  public  roads  and  the  footway  theremafter  described, 

V.  should  be   thenceforth   stopped   up   and  extinguished. 

The  Marquew  fhe  award  then  described  the  roads  mentioned  in  the 
of 

DowMtaiRx.  order.  It  then  recited  that  those  orders  had  been  con- 
firmed at  the  sessions,  and  declared  that  the  said  several 
roads  should  be  for  ever  stopped  up  and  extinguished  as 
public  roads,  and  that  the  said  three  several  roads  should 
be  for  ever  thereafter  for  the  exclusive  use  of  the  personi 
whose  lands  should  adjoin  thereto,  on  either  side  there- 
of,  and  it  then  declared  that  the  footway  should  be  for 
ever  extinguished. 

The  counsel  for  the  prosecution  took  several  objeo 
tions  to  the  order* — and  contended  that  the  roads,  other 
than  those  included  in  the  order,  were  not  extinguished 
by  reason  of  their  not  being  noticed  by  the  commis- 
sioners. Under  the  direction  of  the  learned  judge,  the 
jury  found  a  verdict  for  the  defendant,  and  his  lordship 
gave  the  prosecutor  leave  to  move  to  enter  a  verdict  of 
guilty  upon  the  various  points  which  had  been  made. 

In  Easter  term,  1834,  Ludlow,  Serjt.  obtained  a  rule 
nisi  to  set  aside  the  verdict  entered  for  the  defendant, 
and  enter  a  verdict  of  guilty,  upon  several  grounds.  Of 
these  the  5th  was,  that  the  order  of  magistrates  is  bad, 
because  it  does  not  appear  upon  the  face  of  the  order 
that  the  justices  acted  upon  view, — upon  which  objec- 
tion Rex  V.  Justices  of  Worcestershire  {a)  was  cited;  and 
the  7th  was,  that  the  roads  were  not  extinguished  by 
the  circumstance  of  their  not  being  set  out  in  the  map 
or  mentioned  in  the  award, — and  upon  this  objection, 
Harber  v.  Rand{b),  Logan  v.  Burton  {c\  Thackrak  v. 
Seymour  (d),  were  referred  to. 

(o)  8  Barn.  &  Cressw.  254;  (c)  5  Barn.  &  Creaaw.  5iS; 

S,  C.  per  nomen  Rss  v.  Rogert,  8  Dowl.  &  Rjrl.  989 ;  4  DowK 

2  Mann.  &  Ryl.  289;  1  Mann.  &  Ryl.  Mag.  Ca.  50. 

&  Ryl.  Mag.  Ca.  464.  ((/)   1  Crompi.  &  Mces.  18. 

(6)  9  Price,  58.  And  see   White  v.  TUtvch  2  B. 
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The  rule  M^asi  argued  in  Trinity  teroDi   1835,  before 
Lord  Denman,  C.  J.»  Littledale,  J.,  PaUeson,  J.,  and 
William$,J.      The  argument  as  to  the  5th   and   7th 
points  (a),  on  which  alone  the  Court  gave  judgment,  was  '"*•  Marqoe« 
as  follows.  DowKtBiRi. 


Jervisj  iZ.  F.  Rickardt,  and  J.  C  Talbot,  shewed 
cause.  No.  7  (highway),  and  No.  9  (footway),  are  ex- 
pressly stopped  up  by  the  order  of  justices,  and  Nos.  5 
and  6  (highway)  are  virUially  stopped  up  by  such  order. 


Moore,  O;  Lsgmn  w.  Btrrfon,  8 
Dowl.  Ic  Ryl.  SSO,  5  Bam.  & 
Cress w.  613;  4  Dowl.  &  Ryl. 
Mag.  Ca.  50. 

(«)  The  following  were  the 
other  poiuts  on  which  the  learned 
Serjeant  obtained  the  rale  nisi. 

1.  The  magi&tratee  of  ihe  dis- 
trict were  not  summoned  in  time 
preriously  to  the  making  of  the 
order  for  stopping  up  the  roads, 
inasmoch  as  one  was  summoned 
on  the  20th  to  attend  a  meeting 
on  the  2Sd,  and  he  was  not  one 
of  the  justices  who  appeared  and 
signed  the  order.  In  support  of 
this  objection,  he  cited  Rex  v. 
JwMiieei  of  Worcestenhin^,  Res 
r,  Skeppardf,  Rex  r,  Juiiicei  of 
&fTQftf  snd  Rut  V.  Jm$iice$  qf 

a.  That  the  order  of  roagU- 
trates  did  not  sufficiently  de- 
scribe the  rtMuls,  nor  stop  them 
ap  as  being  useless;  and  he  re- 
ferred to  the  schedule  of  55  Geo, 
S,  c.  68,  and  to  Rex  v.  Horner.  || 


3.  That  the  order  of  magis- 
trates was  bad  because  it  in- 
cluded several  roads,  and  that 
there  ought  to  have  been  a  sepa- 
rate  order  for  each  road;  and  in 
support  of  this  oljection  he  re- 
ferred to  the  margin  of  the  sche- 
dule of  13  Geo,  3,  and  to  Rex  ▼. 
Kenyon,  if 

4.  That  the  order  was  bad  be- 
cause it  did  not  set  out  the  length 
and  breadth  or  the  termini  of 
the  roads,  which  it  ought  to  do, 
because  the  soil  of  any  road 
stopped  op  was  by  the  Private 
Inclosure  Act  directed  to  be  al- 
lotted by  the  commissioners; 
and  for  this  he  referred  to  Rex  v. 
Kenyon, 

6.  That  the  recitals  in  the 
award  were  only  prim&  fade 
evidence  of  what  was  there  stat- 
ed, and  that  the  recitals  to  the 
effect  that  the  roads  *  were  pro- 
perly stopped  up,  were  contra- 
dicted in  evidence. 


•  S  Bam.  &  Aid.  f  «8.  t  3  B«rn.  &  AW.  414. 

X  5  Bam.  &  Cressw.  «41 ;  7  Do*l.  fie  Ryl.  857  ;  4  DowL  fie  Ryl.  Mmg. 

Ca.8. 

4  6  B«m.  fie  Creuw.  110;  9  Dowl.  fie  Ryl.  tit ;  4  Dowl.  fie  Ryl.  Mmg. 
C«.  216.  H   S  Bam.  fie  Adol.  160. 

f  6  Bani.  fie  Cressw.  640;  9  Dowl.  fie  Ryl.  694;  4  Dowl.  fie  Ryl.  Mdg. 
Ca.  476. 
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1H36.  because  they  are  but  continuations  of  No.  7  (highway), 
and  the  stopping  up  of  No.  7  makes  them  impasses  or 
culs-de>sac.  But  it  is  said  that  the  order  of  justices  is 
The  Marquess  bad  in  not  stating  that  the  justices  acted  upon  a  view  of 
DowMSBiRE.  the  roads.  Undoubtedly  an  order  for  stopping  up 
highways  should  be  made  upon  the  view  of  the  migis- 
trates,  but  that  it  was  so  made  sufficiently  appears  upon 
4he  face  of  this  order.  It  states  that  the  justices  '*  ha?- 
ing  particularly  viewed"  the  roads,  *'  and  being  satisfied" 
that  they  are  unnecessary,  ''  do  order"  them  to  be 
stopped  up.  It  must  be  taken  from  the  language  used, 
that  the  justices  were  upon  the  view,  satisfied  that  the 
roads  were  unnecessary.  Rex  v.  Justices  of  Worcester- 
shire is  therefore  hiapplicable. 

By  the  operation  of  the  Inclosure  Act,  all  highways 
and  paths -in  East-Hampstead,  not  set  out  in  the  com- 
missioners' map,  or  finally  ordered  to  be  set  out  or  con- 
tinued, are  to  be  for  ever  stopped  up  and  extinguished, 
and  are  to  be  deemed  and  taken  as  part  of  the  lands  and 
grounds  to  be  divided  and  allotted.  None  of  the  roads 
in  question  were  set  out  or  finally  ordered  to  be  set  out 
ill  the  map  as  public  roads.  All  of  them  are  conse- 
quently for  ever  extinguished  by  the  operation  of  the  act, 
and  have  been,  as  the  act  required|  allotted  either  as 
land  or  as  private  occupation  roads.  It  will  probably  be 
urged^  that  admitting  the  roads  over  the  heath  to  have 
been  stopped  up  by  the  operation  of  the  act,  such  of  the 
roads  as  pass  through  old  inclosures,  are  preserved  by 
the  proviso  in  the  enactment,  l^o  this  argument  the 
answer  is,  that  by  the  extinguishment  of  the  roads  over 
the  heath,  and  their  allotment  under  the  act^  the  roads 
through  the  old  inclosures  are  become  impasses  or  culs- 
de-saC|  and  having  thus  lost  the  character  of  thorough- 
fares,  can  no  longer  be  considered  as  public  roads.  For 
example,  the  commissioners  have  allotted  the  land  at  (lie 
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id  of  No.  I,  (Bond's  Laue,)  to  the  Marquess  of  Down"        i836. 

ire,  partly  as  new  inclosure,  and  partly  as  a  private 

:capation  road,  in  continuation  as  such  of  Bond's  Lane. 

ond*8  Lane^  it  is  submitted,  is  therefore  stopped,  up.  The  Marquess 

I  Woodv.  Veal  {a),  Abbott,  C.  J.  said,  **  I  have  great  Dowmshikb. 

fficulty  in  conceiving  that  there  can  be  a  public  high* 

ay  vsrhich  is  not  a  thoroughfare,  because  the  public  at 

rge  cannot  well  be  in  the  use  of  it."     Logan  v.  Burton, 

larber  v.  Rand,  and  Thackrah  v.  Seymour,  are  all  dis« 

Dguishable  from  the  present  case.     The  last  c&se  was 

scided  upon  the  11th  clause  in  the  General  Inclosure 

ct,  the  language  of  which  is  very  different  from  the 

nguage  of  this  act.     White  v.  Reeves  {b)  is  directly  in 

3int,  and  is   an  authority  to  shew  that  the  road  was 

opped  up.    l^Patteson,  J.    If  the  commissioners  had 

itended  to  destroy  the  character  of  this  road,  they  ought 

i  have  allotted  the  soil  of  it.]     They  have  set  it  out  as  a 

rivate  occupation  road.    [Patteson,  J.    They  had  no 

ithority  to  do  that.]    The  commissioners  had  power  to 

op  up  all  that  continuation  of  the  road  which  went  over 

le  waste.    They  have  exercised  that  power,  and  the 

jnsequence  is,  that  Bond's  Lane  is  become  an  impass 

r  cul-de-sac.      By  operation  of  law,  as  soon  as  the 

ublic  cease  to  have  a  right  to  go  to  the  extremity  of  a 

md,  they  cannot  go  on  any  part  of  it.     [^Patteson,  J. 

uppose  a  bank  were  built  across  a  highway,  would  it 

ease  to  be  a  public   road?]     If  done  by  competent 

uthority.     In  fVood  v.  I^eal  there  would  have  been  a 

edication   to   the   public,  had   not   the  passage  been 

;opped  up  at  one  end.     It  would  have  been  idle  to  stop 

p  Bond's  Lane  by  one  order,  and  then  make  another 

rder  constituting  it  a  private  road.     IPatteson,  J.    The 

ommissioners  have  treated  this  as  a  private  road,  and 

(a)  5  Barn.  &  Alders.  454.  (6)  12  B.  Moore,  23. 
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ld36.        (hey  thoogbt  it  was  so,  but  it  now  turns  out  to  be  a 

^  »  pablic  one.]      Because  Bond's  Lane  is  «et  out  as  an 

V.  occupation  road,  it  is  not  tlw  less  slopped  op  ma  a  poblic 

-fhe  Marquess  ^^j      jj  3^^,^  j^^  j^  Stopped  up,  No.  8,  which  ran 

DowMsaiaa.  firom  it  to  Bowyer*s  Common,  is,  from  a  parity  of  rea- 
soning, also  stopped  up*  The  same  argument  will  hold 
with  respect  to  No.  7»  or  "  The  Road  to  the  North,**  and 
to  the  footway  (No.  9)f  which  ran  from  it  across  East- 
Hampstead  Park  to  the  heath. 

No.  1  is  stopped  up  because  it  is  become  an  impass 
or  cul-de-sac. 

Nos.  2,  5,  and  4,  are  extinguished  because  they  are 
not  set  out. 

Nos.  5  and  6  are  extinguished  because  they  are  not 
set  out,  and  also  because  they  run  into  No*  7*  which  is 
stopped  up  by  the  order. 

No.  7  is  stopped  up  by  the  ofder,  and  also  by  reason 
of  Nos.  5  and  6  not  being  set  out. 

No.  8  is  extinguished  because  it  runs  into  No.  l, 
which  is  stopped  up. 

No.  9  is  stopped  up  by  the  order,  and  also  because  it 
runs  into  No.  7y  which,  in  one  view  of  the  case,  is  stop- 
ped up  as  an  impass  or  cul-de-sac. 

Ludlow,  Serjt.,  Sir  W.  W.  Follett,  and  Maclean,  in 
support  of  the  rule.  It  does  not  distinctly  appear  upon 
the  face  of  the  order,  that  the  justices  acted  upon  view. 
Rex  V.  I7ie  Justices  of  Worcestershire  is  certainly  in  some 
measure  distinguishable  from  the  present  case,  because 
there  the  form  of  the  order  was,  '^  We  &c.  having  upon 
view  found,  or  it  having  appeared  to  us  that  &c.,  do 
order  &c.;"  but  that  case  determines  this, — that  the 
order  ought  to  shew  that  the  justices  have  bad  a  view, 
and  that  it  appeared  to  them  upon  that  view  that  tbe 
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Mgbway  was  unnecessary.     Consistently  with  wbat  is         iaS6. 
lUted  on  the  face  of  this  order,  the  justices  may  have      ^"^^^^^ 
:oiQe  to  the  conclusion  that  the  highways  were  unneces-.  y, 

lary,  upon  other  evidence*  and  by  other  means  than  by  '^^  Marques* 
ikeir  own  view«    The  order  is  therefore  invalid,  andean-    Dowmsbirc 
lot  have  the  effect  of  stopping  up  any  of  the  roads. 

By  the  verdict,  it  appears  that  (No.  I)  Bond's  Lane 
»nd  the  other  roads  were  public  roads,  and  the  public 
tiad  consequently  a  vested  right  in  those  roads  previously 
tp  the  passing  of  the  Inclosure  Act.  The  question  then 
is.  Have  the  commissioners  destroyed  that  vested  right? 
U  is  true  that  the  act  states  that  if  the  commissioners 
3mit  to  set  out  and  continue  any  of  the  roads  in  East- 
Hampstead,  they  are  to  be  extinguished ;  but  the  pro- 
iriso  declares  that  no  roads  passing  through  old  inclosures 
ihall  be  stopped  up,  without  an  order  of  justices. 
No.  1,  (Bond's  Lane,)  it  is  admitted,  passed  through  old 
inclosures,  and  so  likewise  does  No.  8  (footway),  and 
neither  oi  them  is  included  in  the  justices*  order,  and 
therefore  they  are  not  stopped  up.  If  No.  1  (Bond's 
Lane)  be  not  stopped  up,  the  roads  No.  2,  3,  4,  which 
run  into  it,  and  are  in  fact  continuations  and  parts  of  it, 
itill,  in  law,  retain  their  existence.  JUogan  v.  Burton^ 
Harber  v.  Rand^  and  Thackrah  v.  Seifmonr,  shew  that 
where  a  road  passes  partly  through  inclosed  lands,  and 
partly  over  land  to  be  inclosed,  the  commissioners  have 
no  authority  to  stop  it  up  without  au  order  of  justices. 
Il  never  was  intended  to  give  the  commissioners  the 
power  to  stop  up  old  roads  not  necessary  to  the  ioclo- 
uire.  The  same  answer  of  course  applies  to  the  second 
aq^uoient,  with  respect  to  No.  7,  C'  The  Road  to  the 
North,**)  and  the  roads  running  into  it. 

Cur.  adv.  vutt. 
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18S0.  Lord  Denman,  C.  J.,  in  the  course  of  this  term,  de« 

^^^      liYered  the  judgment  of  the  Court,  which,  after  stating  the 

Ine  KiNQ  ^      o  ^^ 

o.  record  and  the  proceedings,  proceeded  as  follows: — Abe 

The  Marquess  ^^^^^  y,^^^  nj„g  j^  number;  that  is  to  say,  (as  laid  dowo 

DowvsHiia.  in  the  plans  both  of  the  prosecutor  and  defendant, 
which  agreed,)  Nos.  1  to  7  inclusive,  highways;  the  for- 
mer (No.  1)  being  called  in  the  evidence  and  upon  the 
plans  ''  Bond's  Lane/'  the  latter  (No.  7)  being  called  in 
the  report  *^  The  Road  to  the  North,**  and  by  the  phins 
also  appearing  to  go  in  that  direction ;  and  Nos.  8  and  9 
(footways).  Into  No.  1  (Bond's  Lane)  ran  the  roads  over 
certain  commons,  before  their  mclosure,  designated  bj 
the  Nos.  8,  3,  and  4,  in  both  the  plans  respectively;  and 
into  No.  7  (The  Road  to  the  North)  ran  the  Nos.  5  and  6, 
also  passing  over  commons,  and  also  laid  down  in  the 
plans  of  the  prosecutor  and  defendant.  As  to  the  roads 
generally,  they  were  found  by  the  jury  or  admitted  by 
the  defendant's  counsel  to  have  been  public ;  that  is  to 
say,  the  first  seven  to  have  been  public  highways,  aud 
the  last  two  to  have  been  public  footways.  The  burthm 
therefore  of  shewing  that  they  had  ceased  to  be  sucb, 
or,  in  other  words,  had  been  legally  stopped  up,  dearij 
lay  upon  the  defendant. 

For  this  purpose,  as  to  No.  7  highway,  and  No.  9 
foTotway,  a  certain  order  of  justices,  bearing  date  28th 
March,  1827,  was  relied  upon;  and  as  to  Nos.  6  and  6, 
(before  described  as  leading  into  No.  7,)  that  they  weje 
virtually  stopped  up  by  the  same  order.  As  to  the  rest, 
viz.  No.  1  (Bond's  Lane),  and  Nos.  2,  3,  and  4,  lead- 
ing into  it,  and  No.  8  (footway),  certain  acts  of  commis- 
sioners, under  I  &  2  Geo.  4,  cap.  32  (a),  ''  for  inclosing 
Lands  within  the  Manor  and  Parish  of  £ast*Hampstead,*' 
were  relied  upon.  Indeed  it  was  by  some  of  the  counsel 
for  the  defendant  contended,  that  what  had  been  done 

(fl)  Private  Act. 
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nder  the  act  above  cited  was  effectual  for  stopping  up         1836. 

II  the  roads,  and  that  the  order  of  justices,  as  to  thoae     ^!f\, 

.  .  T^  Kino 

>  which  it  applied,  was  ex  abundanti  cautel&  only,  and  «. 

iperauoQS.  The  Marquess 

It  may  therefore  be  convenient|  perhaps,  first  to  con*    DowasarBs. 
ider  the  last-mentioned  ground  of  defence — applicable 

>  all.  By  1  &  2  Geo*  4,  cap.  32  (a),  commissioners  are 
oipowered  to  make  new  roads,  and  also  *'  to  direct, 
ini,  alter,  or  stop  up  any  of  the  present  public  or  pri* 
ite  carriage  roads,  or  highways,  or  footpaths,  over  the 
arish  of  East-Hampstead,  as  they  shall  think  proper.*' 
Iiey  are  also  directed  to  prepare  and  sign  a  map  de- 
:ribing  the  roads,  and  to  give  certain  notices  therein 
reacribed,  and  to  hold  a  meeting  for  the  purpose  of 
eariog  objections  and  complaints, — in  which  they  are  to 
e  asaisted  by  a  justice  or  justices  of  the  peace  for  the 
iviaion, — the  commissioners  and  justice  or  justices  to 
ave  power  to  confirm  or  alter  the  said  map.  Then 
omes  the  clause  relied  on  for  the  defendant,  '*  and  all 
>ada,  highways,  ways,  and  paths,  in,  through,  and  over 
le  said  parish  of  East-Hanipstead,  or  any  part  thereof, 
^hich  shall  not  be  set  out,  or  finally  ordered  and  directed 

>  be  set  out  and  continued  as  aforesaid,  shall  be  for  ever 
topped  up  and  extinguished,  and  shall  be  deemed  and 
ikcin  to  be  part  of  the  lands  and  grounds  to  be  divided 
nd  altotted  by  virtue  of  the  said  act.''  It  has  therefore 
een  argued,  that  as  none  of  these  roads  have  been  set 
ut  mod  continued,  they  are  at  once  extinguished.  We 
link,  however,  that  it  is  unnecessary  to  do  more  than 
efer  to  the  proviso  contained  in  the  very  clause  which 
odfera  the  above  power  upon  the  commissioners,  for 
be  purpose  of  shewing  that  the  argument  has  no  weight: 
-^^  Provided  also,  that  no  roads  passing  through  old  in- 
iosurea  within  the  said  parish,  shall  be  stopped  up, 

(a)  Pages  18  and  IS. 
VOf..  III.  O  Q 
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:103a.        diverled  or  turned,  or  in  any  way  allered,  witbcmi  •■ 

^""^'^^^      order  for  that  purpose,  under  the  hands  and  fedi  of  tvo 

^  of  hit  majesty's  justices  of  the  peace  for  the  said  coaatf 

Tht  MsrquMs  ^f  Berks," — which  is  to  be  subject  to  appeal  m  tk 

Powssaiaa.   manner  directed.     We  consider  thia  to  be  ilecistfe,ad 

that  consequently  No.  1  (Bond's  Lane)  and  No.  8  (fNlfi 

way),  which  are  uncovered  by  any  aach  order,  still  eiiiiy 

in  point  of  law,  as  a  highway  and  footway  laspauiisly; 

passing  as  they  do  undoubtedly,  according  to  iwlh  As 

plans,  through  old  inciosuras.   It  ia  scarcely  neecsssiyli 

add,  that  the  force  of  this  proviso  seems  to  have  beea  fdl^ 

or  else  why  was  an  order  of  justices  procured  for  Nss.7 

and  0  respectively. 

We  are  next  to  consider  the  effect  of  No.  1  (BosA 
Lane)  existing  still,  so  far  as  Nos.  %,  3,  and  4,  Ughviji 
leading  into  it,  are  concerned.  We  call  them  highwqi^ 
because,  as  has  already  been  observed,  they  w«e  fasai 
or  admitted  to  be  so,  subject  of  course  to  the  eflect  of  As 
proceedings  which  we  have  already  noticed.  Thir 
leading  over  commons  is  a  circumstance  wholly  hmm 
terial  as  to  their  being  or  not  bemg  public  highways,  sal 
assuredly  they  may,  and  indeed  must  be  aach,  if  in  thi 
direction  leading  from  Bond's  Lane  they  terminate  (ss  a 
Bond's  Lane  they  do)  in  an  ancient  and  public  higbwsj. 
The  consequence  therefore  seems  to  be,  and  we  thiak  iif 
that  No.  I  (Bond's  Lane)  still  remaining  in  law  a  high- 
way, those  above  mentioned  (Nos.  (2, 3,  and  4)  remaia  lo 
likewise.  It  seemed  at  first  as  if  another  course  (Isii 
down  upon  the  prosecutor's  plan)  had  been  intended  to 
be  substituted  for  Nos.  2,  3,  and  4,  and  to  supenede 
these  roads.  It  is  obvious,  however,  that  this  cannot  be,* 
for  there  is  no  public  communication  between  thatcoiine 
which  we  are  noticing  and  Bond's  Lane,  that  commu- 
nication (such  as  it  is)  being  expressly  laid  down  sii 
private  occupation  road. 
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.    We  are  lastly  to  examine  the  effect  of  the  order  of  jus*        18S6. 
tices  above  adverted  to,  by  which  (iodependentiy  of  the     ^^^ 
supposed  stoppage,  by  their  not  being  continued  as  roads  v. 

by  the  commisaionera)  No.  7  and  No.  9  ure  supposed  ^^  »^*«« 
to  have  been  legally  stopped  up, — or,  in  other  words,  DowirtafftB. 
we  are  to  examine  the  validity  of  the  order  of  justices. 
That  order  is  in  the  following  form.  (Here,  his  lordship 
read  the  order.)  Now  in  ascertaining  how  far  this  order 
be  sustained,  it  is  to  be  premised  that  it  must  be 
"  upon  view"  of  the  justices.  So  says  the  statute  t 
aod  accordingly  we  consider  that  an  inquiry  is  not  open 
lo  Bty  whether  any  other  mode  of  proof  be  sufficient  to 
infoim  and  satisfy  them.  Actual  inspection  is  to  be  the 
feimdation  of  their  jurisdiction,  and  perhaps  a  knowledge 
ef  the  state  of  the  country — necessary  and  commodious 
passage  and  communication  &c. — may  be  better  so  ac« 
faired  than  otherwise.  So,  however,  it  is  written*  Now 
upon  this  subject  of  the  jurisdiction  of  justices  of  the 
paace,  we  are  not  aware  that  any  material  distinction  has 
been  made  in  this  Court  between  the  mode  of  construe* 
tipo  of  a»  orifer  of  justices  and  a  eonvictton  by  themi 
whatever  favourable  intendment  may  be  made  in  support 
of  the  former,  when  once  the  essential  point  of  jurisdiction 
ia  aatablished;  Rex  v.  Hulcott{a).  This  point  therefore 
bamg  (as  we  conceive  it  is)  perfectly  clear,  the  question 
ia,  whether  the  original  allegation  of  ''  a  particular  view** 
does  necessarily,  or  by  fair  construction,  extend  over  the 
whole  order,  up  to  the  passage  which  directs  the  stoppage* 
Or  rather,  does  not  the  statement  of  '*  being  satisfied 
&C.''  stand  wholly  independent  of  the  original  allegation 
'  of  view?  Whatever  might  have  been  the  inference,  if  the 
recital  had  been  continued  in  an  unbroken  chain,  from 
the  beginning  to  the  end,  the  case  is  otherwise  here. 
The  clause  containing  the  original  and  material  allegation 

(a)  6  T.  R.  583. 

OOS 
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1836.         of  ^*  a  View/'  is  separated  in  a  very  marked  manner  from 


that   wherein  the  satisfaction  of  the  justices,  and  the 
9.  grounds  of  it,  are  contained.     It  would  be  a  very  violent 

The  Marquess  ^^^  forced  construction,  as  we  think,  to  refer  the  grounds 
DowKSBiRi.  of  the  procedure  by  the  justices  to  the  view  in  the  earlier 
part  of  the  order,  rather  than  to  some  other  means,  bj 
which  their  judgment  was  influenced  and  themselves 
'^  satisfied/'  as  declared  in  the  subsequent  part  of  that 
order.  We  think  that  it  does  not,  by  any  fair  or  reason^ 
able  inference,  (and  such  only  ought  we  to  apply,)  folbv, 
that  the  motive  operating  upon  the  justices  was  the  viev 
only.  They  might,  consistently  with  a  fair  and  reason- 
able construction  of  the  order,  have  been  influenced  by 
other  proof.  If  so,  the  justices  never  obtained  jurbdic* 
tion  over  the  subject,  and  their  order  cannot  be  sup- 
ported. No.  7/  highway,  and  No.  9f  footway,  stmd 
therefor^  in  the  same  position  as  the  other  roads,  iv- 
9pecting  which  our  opinion  has  already  been  pronounced. 
We  have  only  to  add,  that  the  effect  of  the  order  of  jus- 
tices being  removed  is,  that  Nos.  5  and  6  (branches,  if 
^hey  may  be  so  called,  of  No.  7,  because  leading  into  it,) 
are  in  the  same  situation  with  respect  to  No.  7,  as  Nos. 
%  3,  and  4  are  in  with  respect  to  No.  1  (Bond's  Lane]. 
It  is  not  necessary,  therefore,  to  repeat  the  reasons 
which  induce  us  to  arrive,  as  to  them,  at  the  same  con< 
elusion. 

The  result  therefore  is,  that  a  verdict  mtist  be  entered 
for  the  Crown,  as  to  all  the  roads  above  particularly  spe- 
cified. 

Rule  absolute. 


I 
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Lang  v.  SpiCBR(a). 

RESPASS    for    assault  and    false   imprisonment. —  I^tlie4&5 
ea:   not  guilty.     By  consent  of  the  parties,  the  fol-  s.  57|  tho  pu-' 

ft'ing  case  was,  under  the  order  of  Gurneu,  B.,  stated  ^^}^^^  father 
...  7 »       '  Qp  ^  bastard 

-  the  opinion  of  this  Court.  child  born 

The  plaintiff  is,  and  at  the  time  of  the  alleged  assault  Jlf?of\te  a?t* 
d  imprisonment  was,  living  in  the  parish  of  Portsea,  whose  mother 
thin  the  borough  of  Portsmouth,  in  the  county  of  another  per^ 

»uthampton.     The  defendant  is,  and  was  at  that  time,  >^»"»  >>  ?o 

-,.*,.         ...  -   ,  .  ,  ^       .      longer  hable 

e  of  his  Majesty  s  justices  of  the  peace  in  and  for  the  on  an  order  of 

id  borough.     On  the  7th  day  of  August,    1832,  JBJ.  justices  for  the 
°  •'  .  .     maintenance 

'rd  Carter  and  William  Cooper,  Esquires,  two  of  his  of  such  child; 
ajesty's  justices  of  the  peace  in  and  for  the  borough  ihe  imsband^is 
Portsmouth,  made  an  order  of  filiation  against  the  of  ability  to 
liiitiff  concerning   a  male  bastard   child,  then  lately      SemUe  the 

rn  in  the  parish  aforesaid  of  the  body  of  one  Mary  ^  ^  ^  ^^^'  ^> 

.  .  "^  c.  76,  8. 57, 

til  ChaltoH,  single  woman,  whereby  the  said  last-men-  operated  as  a 

med  justices  did  adjudge  the  said  plaintiff  to  be  the  re-  "^^eIj^^^I'I 

ted  father  of  the  said  bastard  child;  and  thereupon  they  s.  2,  and  49 

1  order,  as  well  for  the  better  relief  of  the  said  parish        *   '   * 

Portsea,  as  for  the  sustentation  and  relief  of  the  said 

stard  child,  that  the  said  plaintiff  should  pay  or  cause 

be  paid  to  the  churchwardens  and  overseers  of  the 

or  of  the  said  parish  of  Portsea  for  the  time  being, 

to  some  or  one  of  them,  the  sum  of  2s.  weekly  and 

ery  week  from  the  then  present  time,  for  and  towards 

I  keeping,  sustentation,  and  maintenance  of  the  said 

stard  child,  for  and  during  so  long  time  as  the  bastard 

ild  should  be  chargeable  to  the  said  parish  of  Portsea* 

a)   This    and   the  following      and  Rotcoe^s  Reports  of  Cases 
es  are  taken,  bj  permission,      in  the  Court  of  Exchequer. 
n  Messrs.  Crompton^  Mcettm, 


%ja  tne  lUtn  any  ot  iNoveuioer,  1S04, 
ChaltOH  was  lawfully  married  to  one  Joxpk  ' 
still  living.  The  said  child  was,  at  the  dale 
rant  hereinafter  mentioned,  about  the  age  of  1 
aod  has  been  living  with  its  mother  and  the 
Toe  since  the  said  marriage. 

In  obedience  to  the  said  order,  the  pli 
weekly  and  ever;  week,  the  said  sum  of  25. 
to  be  paid  by  him  as  aforesaid,  until  the 
March,  1835,  when  he  refused  and  ceased  ti 
further  payment  in  obedience  thereto. 

The  said  child  was  chargeable  to  the  said  p 
the  time  of  the  said  marriage,  and  after  the 
riage  stiti  continued  so  chargeable  up  to  the 
warrant  hereinafter  mentioned,  and  was  su| 
the  ofEcers  of  the  parish  from  the  payments  i 
the  said  plaintiff  as  long  as  they  were  so  mac 
said;  and  after  the  said  plaiutiff  discontiou< 
payments,  the  said  child  was  supported  b 
officers  from  the  stock  and  at  the  expense  < 
parish.  The  means  of  livelihood  of  the  sal 
and  Mary  Ann  were  at  that  lioie  15s.  a-week 
received  as  wases  for  labour,  liis  family  then 
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defendant,  so  being  such  justice,  of  the  above  circuni-  ig^^^ 
stances^  whereupon  the  defendant  issued  his  summons 
to  the  plaintiff  to  appear  before  him  and  answer.  The 
atid  plaintiff  appeared  thereupon,  and  shewed  cause 
before  the  said  defendant  why  he  should  not  make  any 
{nrther  pnymenta,  and  refused  to  make  any  further  pay- 
tmtmtB  im  obedience  to  the  said  order.  The  defendant 
coofidered  the  cause  so  shewn  to  be  insufficient,  and 
dMrenpon  convicted  the  plaintiff;  and  by  warrant, 
dated  the  3d  day  of  September,  1855,  committed  him 
la  priaoD,  in  which  he  remained  a  short  time,  when  he 
paid  whet  was  required,  and  was  discharged. 

The  action  is  bronght  in  respect  of  that  imprisonment. 
No  question  is  raised  regarding  the  said  order,  or  any 
of  the  proceedings  before  the  said  justices,  in  point  of 
fimrBB,  nor  regarding  the  sufficiency  of  the  plaintiff's 
potice  to  the  defendant  of  this  action.  All  were  duly 
BMMle  according  to  the  several  statutes  in  such  case  re- 
spectively provided. 

The  question  for  the  opinion  of  the  Court  is — 
Whether,  under  the  above-mentioned  circumstances, 
the  liability  of  the  plaintiff  to  make  any  further  pay- 
■wnta  in  obedience  to  the  said  order,  after  the  said  mar- 
liage,  was  suspended  or  removed  by  the  statute  of  the 
4th  and  6tb  IVilt.  4,  c.  76,  and  particularly  by  the  57th 
aectioa  of  that  statute.  If  the  Court  shall  be  of  opinion 
thai  bis  liability  was  not  suspended  nor  removed,  then 
iha  phintiff  agrees  that  a  judgment  shall  and  may  be 
entered  against  him  of  nolle  prosequi,  immediately  after 
the  decision  of  this  case,  or  otherwise,  as  the  Court 
■Mj  think  fit.  But  if  the  Court  shall  be  of  a  contrary 
opinioB,  then  the  defendant  agrees  that  judgment  shall 
he  entered  against  him  by  confession,  of  10/.  damages, 
immediately  after  the  decision  of  this  case,  or  otherwise^ 
as  the  Court  may  think  fit. 


Lang 

V. 
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1836.  Thesiger,  for   the  plaintiff.     The    plaintiff's  liabilily 

was  put  an  end  to  by,  or  at  least  suspended  during,  the 
marriage*  by  the  operation  of  the  above  clause.  It  may 
Spiccn.  iiQ  3||||]^  (liQt  ii  applies  only  where  the  illegitimate  child 
was  not  actually  chargeable  at  the  time  of  the  marriage* 
But  that  construction  will  not  carry  into  effect  the  inten- 
tion of  the  legislature,  which  was  to  preyent  the  hus- 
bands of  women  in  such  circumstances  from  obtaining 
the  benefit  of  that  dwory  of  illegitimate  children,  which 
was  so  pernicious  both  ^  to  the  morality  and  the  industry 
of  the  poor.  Where  the  words  of  a  statute  are  clear 
and  unambiguous,  the  best  course  is  to  adopt  them 
according  to  their  natural  and  ordinary  meaning.  Even 
where  the  decision  on  the  words  of  an  act  of  parliament 
was  calculated  to  defeat  its  apparent  object,  the  Court 
has  held  it  better  to  abide  by  such  consequence,  tbsn 
to  put  upon  it  a  construction  not  warranted  by  its  words, 
in  order  to  give  effect  to  its  supposed  intention.  iZerv. 
Barham  (a). 

Dumpier,  contrsL  This  order  remained  in  force,  not- 
withstanding the  marriage  of  the  mother.  It  is  made 
under  the  statute  18  Eliz.  c.  2,  s.  2,  as  amended  by  the 
49  Geo.  3,  c.  68.  The  4  &  5  WUl.  4,  c.  76,  s.  67,  is 
affirmative  only,  and  not  tiegative,  in  its  terms.  The 
question  then  is,  whether  it  shall  operate  to  destroy  the 
positive  enactments  of  former  statutes.  The  child  is  to 
be  deemed  a  part  of  the  husband's  family  only  '*  for  the 
purposes  of  the  act  ;*'  not  generally,  or  to  all  inteuu  and 
purposes.  Again,  it  appears  from  s.  70,  which  avoids 
securities  given  for  the  indemnity  of  parishes  as  to  bas- 
tard children,  that  the  act  meant  to  preserve  in  force  all 
such  as  had  passed  into  absolute  securities  before  the 

(o)  8  Bam.  &  Grcsa.  104. 
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passing  of  the  act,  inasmuch  as  it  is  made  to  apply  only  1836. 
to  securities  given  in  respect  to  children  likely  to  be 
bom  bastards,  and  whereof  any  woman  shall  be  preg'!' 
aant  at  the  time  of  the  passing  of  the  act»  No  doubt 
the  husband  is  liable  to  the  parish  for  relief  given  to  the 
cbild;  that  is  to  say,  he  is  liable,  having  this  fund  pro* 
Tided  for  him  by  means  of  the  putative  father.  Both 
mmy  be  chargeable,  and  both  primarily  liable  to  the 
sunmary  jurisdiction  of  the  justices :  in  the  same  man- 
ner as  two  funds  may  co-exist  for  the  repair  of  a  high- 
way,— the  primary  liability  of  the  inhabitants  of  the  dis- 
trict, and  the  tolls  in  the  hands  of  trustees^  to  which  the 
parish  has  a  right  to  resort.  Hex  v.  NeiherikoHg  (a). 
Rex  V.  Inhabitanii  of  Oxfordshire  {b).  Both  parties 
commit  ao  offence  if  they  do  not  provide  the  necessary 
funds. ;  The  words  of  the  statute  will  not  be  violated, 
but  maintained,  by  holding  them  applicable  in  their 
strict  terms  only  to  children  thereafter  born,  or  at  all 
events  to  cases  in  which  there  was  not  before  any  com- 
plete security.  If  this  be  not  so,  the  justices  in  sessions 
will  have  no  power,  under  s.  72,  to  make  orders  upon 
the  putative  father  after  the  marriage  of  the  mother. 

Thesiger  in  reply.  Where  a  later  statute  has  affirma- 
tive words  inconsistent  with  those  of  a  former  act,  the 
former  act  must  be  held  to  be  repealed.  Such  is  the 
case  here.  It  is  said  there  are  two  funds  for  the  relief 
of  the  child ;  but  the  statute  says  no  such  thing.  The 
putative  father  is  not  to  supply  a  fund  to  the  husband: 
BO  long  as  the  child  continues  chargeable,  and  the  charge 
is  to  be  provided  for  under  the  order,  the  putative  father 
is  liable  to  pay  to  the  parish;  it  is  a  question  altogether 
between  him  and  the  parish ;  the  husband  has  nothing 

(n)  SB.  as  Aid.  179. 

lb)  4  B.  &  C.  194;  S.  C.  6  D.  &  R.  931 ;  8  Dow.  8t  Ry.  Mag. Ca.  79. 
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1836.  to  do  witk  that  foiid,  nor  with  the  daioi  of  tbe  parish  oo 
the  putative  father.  If  he  has,  how  is  be  to  reach  the 
fumdi  The  defeaihait  .most  saf/  that  pajHMiit  bj  the 
father  to  tbe  pariah  diachaigea  the  hittband  from  tbe 
obitgatKNi  of  BMUDtensBOe;  whereas  the  act  sqrs  posi- 
tively that  the  buabond  shall  onintaiii  the  child.  [Lord 
AhmgeTf  C«  B*  Svppoee  the  hnsband  iwespaUe  froa 
poverty  <rf  provtdiiig  far  the  chM^  what  woold  yoa  sa; 
to  that  case?]  Perhi^  the  liability  wii^t  theo  attack 
again  on  the  ]p«tative  fisther;  posstUy  fkm  order  is  only 
snspended  while  the  child  continttes  to  be  maintainable 
as  a  port  of  dM  husband's  fiiniily.  This»  howev^^, 
would  not  prevent  tbo  general  principle  frons  haviag 
effect,  althoogh  in  dM  particnlar  case  it  might  not  be 
capable  of  appUcatiQn.  But  in  such  case,  die  hosbaad 
wonM  himself  become  chargeable  by  reaaon  of  that 
inability,  because  be  is  chargeable  for  relief  given  to  any 
part  of  his  fimily. 

Lord  AbinobRi  C»  B. — I  do  not  know  whether  the 
object  of  the  legislature  will  be  attained  by  the  decision 
to  which  we  think  ourselves  bound  to  come :  but  I  think 
we  are  bound  to  interpret  the  positive  provisions  of  this 
act  as  we  find  them,  and  that  there  is  no  reason  why  we 
should  speculate  on  what  would  be  the  situation  or 
claims  of  the  parties,  if  the  husband  were  incompetent 
to  mafafitain  the  cbfld;  the  effect  of  that  would  ondoobt- 
edly  be,  nnder  this  act,  to  bring  the  burden  of  himself, 
and  all  his  family,  upon  the  parish.  But  under  the  cir- 
cumstances stated  in  this  case,  and  assuming  tbe  hus- 
band to  be  competent  to  maintain  tbe  child  (a),  we  hsre 
here  a  distinct  parliamentary  provision  imposing  tbe 

(a)  This  was  admitted  between  the  parties,  although  it  was  not 
espreaaljT  stated  ia  the  case. 
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charge  upon  the  hushaiML  A  fund  is  therefore  pro*  18M. 
vided  for  the  mainteiiuice  of  the  child,  and  it  is  so 
loBger  duurgeaUe  »poii  the  parish  during  the  continii*^ 
asca  of  that  food.  The  orders  of  filiation  ander  tb^ 
former  acta  wafe  to  be  asade  in  ease  of  the  parbb,  and 
the  parish  had  no  right  to  insist  on  them  unless  the 
duM  were  dMurgedble.  Then,  by  the  prbvjsioas  ot  this 
acl;i  tba  child  having  ceased  to  be  chargeable,  the  parish 
haa  no  kaigar  anj  power  to  daias  the  enforcement  of 
the  order. 

JfAMME,  B»*^I  am  of  the  same  opinion^  No  quea* 
tiOD  is  nosed  as  to  the  liabiKty  of  the  magistrates  in  tha 
action  of  trespass;  dM  qoestion  whidi,  by  agreement  of 
the  parties,  is  submitted  for  our  decision,  is,  whether  the 
potatite  father  ia  still  liable  for  the  maintenance  of  this 
child;'  and  it  seems  to  me  that  he  is  not  It  is  admitted 
that  the  husband  had  sufficient  funds  for  its  luaiiK 
temince;  while  they  remain  sufficient,  the  child  cannot 
be  said  to  be  chargeable;  but  the  putative  father  is  lia^ 
bia  only  so  long  as  the  child  continues  chargeable.  It 
is  not  necessary  to  say  what  would  be  the  consequence 
in  case  of  the  husband's  incompetency ;  but  although  it 
is  true  as  a  general  proposition,  that  affirmative  words 
in  a  statute  do  not  operate  as  a  repeal  of  a  previous 
affiraiative  enactaient,  unless  where  they  are  clearly  in-* 
consistent,  yet,  looking  at  the  general  policy  of  this  act 
of  pariiansent,  and  seeing  no  provision  for  the  joint  lia- 
bility of  the  husband  and  the  putative  father^  I  should 
say  the  effect  of  the  affirmative  words  in  this  clause  is  to 
repeal  the  provisions  of  the  former  acts^  which  have  been 
referred  to^  as  inconsistent,  and  to  destroy  altogether 
the  effect  of  the  order  during  the  marriage  of  the  mother. 
And  it  may  be  observed,  that  this  construction  makes 
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1836.  the  whole  system  uniform:  the  putative  fiither  can  nearer 
be  called  upon  after  the  marriage;  aud  it  is  clear  from 
s.  7^,  that  it  is  only  in  case  of  the  inability  of  the  mothtr 
that  an  order  of  bastardy  can  be  made,  in  respect  of 
after-bom  children,  by  thd  justices  at  sessions. 

BoLLANDy  B. — 1  am  of  the  same  opinion.  The 
words  of  the  statute  are  clearly  intended  to  impose  upon 
the  husband  the  liability  of  maintaiuing  the  illegitimite 
children  of  his  wife.  The  liability  to  the  parish  caa,  at 
all  events,  only  arise  out  of  the  inability  of  the  husband; 
but  it  is  admitted  that  he  had  in  this  case  soflkieot 
ability  to  maintain  the  child.  And  it  is  difficult  to  see 
how  the  putative  father  can  continue  liable  at  all.  Tliif 
test  may  be  applied: — suppose,  the  child  being  charge* 
able,  ihe  mother  marries ;  if  the  liability  is  still  opoa 
the  putative  Aither,  this  provision  of  the  act  is  inopen- 
tive  altogether.  If  the  time  arrives  when  the  cbiM 
attains  the  age  of  sixteen,  or  if  the  mother  dies,  the 
parish  may  be  called  upon  to  bear  the  charge,  but  not 
till  then.  J  think  the  parish  is,  in  this  case,  asking  the 
Court  to  compel  the  putative  father  to  do  that  which  be 
is  no  longer  bound  to  do  by  law. 

GuRNEY,  B. — The  statute  certainly  transferred  the 
liability  altogether  from  the  putative  father  to  the  hus* 
band. 

Judgment  for  the  defendaut. 
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i8d6. 

FosBRooKE  V.  Holt. 

1  HIS  was  an  action  of  trespass,  brought  against  a  jus-  a  justice  of 

tice  of  the  peace,  in  which  the  plaintifl;  before  issue  ^^®  P^^5f  If 

■^       /  .  .  not  entitled  to 

joined,  had  obtained  a  rule  to  discontinue  on  payment  have  a  surges- 
of  costs.    The  Master,  on  taxation,  on  the  3d  of  De-  on  IhTroU  ^ 
cember  last,  had  taxed  the  defendant  single  costs  only,  that  the  action 
and  the  allowance  of  such  costs  was  obtained  on  the  4th  against  hfm 
of  the  same  month.     The  defendant  then  took  out  a  (or  an  act  done 

by  bim  as  a 

sunimoDS*  calling  upon  the  plaintiff  to  shew  cause  why  justice  of  the 
he  (the  defendant)  should  not  be  allowed  doubk  costs;  ^X'f^n  dou- 
but  on  the  matter  being  heard  before  Aldenon,  B.,  he  ble  oosto. 
refused  to  interfere.     On  the  8th  of  December,  the  ajSSofSe 
plaintiff's  attorney  offered  to  pay  the  amouut  of  double  P^c^  i*  ^nti- 

,     ,        ,  •  J     1        •  ■       i.  •  «  •  t      I      tied  to  doable 

costs  taxed,  to  avoid  the  risk  of  a  motion,  which  the  cosu  on  dis- 
defendant's  attorney  refused  to  receive,  unless  the  plain-  continuance 

,  before  tnal, 

tiff^s  attorney  would  consent  to  a  judge  s  order  allowing  under  7  Jar.  1, 
a  suggestion  to  be  entered  on  the  roll,  which  the  latter  ^'  ^' 
refused  to  do,  as  a  second  action  was  brought*  and  the 
suggestion'  might  be  used  adversely  at  the  trial.  ^  Cres*^ 
well  having,  on  the  23d  of  Januaryi  obtained  a  rule  to 
shew  cause  why  a  suggestion  should  not  be  entered  on 
the  roll,  and  why  the  Master  should  not  review  his 
taxation, 

Hoggins  now  shewed  cause,  and  contended,  first,  that 
the  defendant  was  not  entitled  to  double  costs  at  all; 
and  secondly,  that  he  was  not  entitled  to  enter  any  sug- 
gestion on  the  roll.  The  statute  7  Jac.  1,  c.  5,  provides 
that  if  any  action  shall  be  brought  against  any  justice  of 
the  peace  &c.,  for  any  thing  done  by  him  by  virtue  of 
his  office,  he  may  plead  the  general  issue,  and  give  the 
special  matter  of  defence  in  evidence ;  and  that  "  if  the 
T^rdict  shall  pass  foir  the  defendant  in  any  such  action, 
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taatfb  or  the  plaintiff  therein  become  nonsuit,  or  suffer  anj  dis- 
continuance thereof,  in  every  such  case  the  justice  or 
justices,  or  such  other  judge  before  whdm  the  said  matter 

Holt.  g|y|||  {^  tried*  shall,  by  force  and  virtue  of  this  act^  allow 
unto  the  defendant  his  doebk  costs,  wbicb  be  shall  have 
sustained  by  reason  of  bis  vexation  in  defence  of  the 
said  action,  for  which  tbe  said,  defendant  eball  have  like 
remedy  as  in  other  cases  where  co^  by  the  laws  of  this 
realm  are  given  to  defendants."  The  atatnte  aays,  that 
the  judge  shall  allow  double  costs ;  therefbaa  it  epplic* 
only  to  a  case  where  the  matter  is  tried  in  GQort,  or 
where  there  is  a  discontinuance  in  Court  afler  the  cants 
has  been  tried,  and  not  lo  a  case  where  issue  has  not  been 
joined,  as  in  the  present  instance.  Dmvemsh  v.  Mir- 
tiMt{a)  may  be  cited  on  the  other  side,  but  it  is  no  aa» 
thority  for  the  present  application  for  them.  The  Coort 
there  directed  the  Master  to  allow  the  double  costs  st 
part  of  the  terms  of  granting  the  discontinuance,  hot 
they  discharged  the  rule  as  related  to  the  suggestion. 
Besides,  as  the  discontinuance  in  the  present  case  had 
already  been  allowed,  the  defendant  is  too  late  in  his 
application,  and  must  be  taken  to  have  waived  his  clsim 
to  double  costs- 

Cresswell,  contrd.  It  is  clear,  that  under  this  statute 
the  defendant  is  entitled  to  double  costs;  and  if  so^a 
suggestion  may  be  entered.  The  statute  intends  to  saj, 
that  the  justice  or  justices,— t that  is,  the  Court  in  the 
ease  of  a  discontinuance, — or  a  judge,  that  is,  where  the 
cause  is  tried  and  there  is  a  verdict  for  the  defendant,  or 
the  plaintiff  is  nonsuited,— shall  allow  the  defendant  bis 
double  costs.  It  does  not  require  that  the  discontinu- 
ance shall  be  after  a  trial  had.    If  the  defendant  is  enti- 

(s)  2  Sua.  974;  S.  C.  S  Barosrj.  878.  4dS,  440. 
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tied  to  double  costs,  he  is  entitled  to  have  a  suggestion  leso. 
entered  on  the  roll.  [Parke,  B.  It  is  not  necessary. 
There  is  a  difference  between  this  case  and  cases  under 
the  Court  of  Conscience  Acts;  because  in  the  latter  Holt. 
cases,  there  must  be  sometbiug  on  the  record  to  justify 
their  allowance.  But  in  this  case,  in  whatever  way  the 
costs  are  taxed,  there  will  be  no  error  in  the  judgment.] 
There  can  be  uo  harm  done  to  the  plaintiff  by  entering 
the  suggestioDi  and  supplying  that  on  the  record  which 
would  enable  the  defendant  to  use  it  in  evidence  iu  any 
future  proceeding,  to  shew  that  this  action  was  brought 
against  him  in  his  character  of  justice  of  the  peace. 

Lord  AbinoeBi  C.  B. — That  is  not  a  piurpose  for 
which  a  suggestion  ought  to  be  allowed  to  be  entered. 
There  is  no  example  of  a  suggestion  having  been  entered 
in  such  a  case,  and  there  could  be  no  necessity  for  it,  the 
plaintiff  having  offered  to  pay  the  double  costs. 

Parke,  B. — A  suggestion  has  been  often  entered 
unnecessarily.  The  plaintiff  was  willing  to  pay  the  de« 
fendant  the  costs  without  this  application,  and  he  was 
therefore  brought  here  unnecessarily.  The  rule  must 
therefore  be  discharged  with  costs. 

Rule  discharged  with  costs,  the  plaintiff  under* 
taking  to  pay  the  double  costs. 
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AuGERo  V.  Keen  and  another.  Executors  of  George 

Keen,  deceased, 

A  bond  given   fHE  plaintiff  declared  as  clerk  to  the  trustees  for  exe- 

to  secure  a  '^ 

faithful  per-      cuting  an  act  of  parliament  of  the  10  Geo.  4,  (the  Lain- 

[hroffi^of  a  beth  Watching  and  Lighting  Act,  10  Geo.  4,  c.  cxxix,) 
collector  of  on  a  joint  and  several  bond,  dated  the  10th  July,  1830, 
[who  was  by     given  bj  the  defendant's  testator,  together  with  J.  R, 

act  of  parlia-     Paveu  and  W.  Pvgh,  to  seven  of  the  then  trustees  for 

menttobe         .       ."^  .  ' 

appointed  by    putting  the  said  act  into  execution,  on  behalf  of  theoi- 

^"ar^d'then  ®®'^®^  ^"^  ^**®  ^^^^^  trustees  appointed  by  the  act,  in  the 

to  be  capable  penal  sum  of  400/.,  to  be  paid  to  the  said  trustees  there- 
of re-election)    •    •     /.  J  aL  •  •  ^  .!_ 

was  condi-  mbefore  named,  or  the  survivor  or  survivors  of  them, 
Cloned,  that      or  their  or  his  attorney,  executors,  administrators,  or 

"  from  time 

to  time,  and      assigns. 

at  all  times  j-jj^  pi^^  craved  oyer  of  the  bond  and  of  tlie  condition. 

thereafter,  ... 

during  such      After  reciting  that  at  a  meeting  of  the  trustees  under 

llmuW  conti-    ^^^  ^^^*  ^^^^  ^"  ^^^  ^^^  ^^  ^^^y*   *^^'  *®  ***^  ^'  *• 

nue  in  his  taid  Pavey  having  been  required  to  give  good  and  sufficient 

oflQce,  whether  ...  *     •        •   *        i_      j       •*!.   *  •       • 

by  virtue  of  his  security,  by  entering  into  a  bond  with  two  sureties,  in 

said  appoint-    |he  penalty  of  400/.,  for  the  due  execution  of  his  ssid 

ment,  or  of  /*»         •    i  /.       •   .  •       ^       i 

any  re-np-        otnce,  and  for  duly  accounting  for  the  monies  to  be  col- 

pointment  |ecled  and  received  by  him  therein,  had  agreed  to  give 
any  such  re-      such  security,  and  had  accordingly,  together  with  the 

Slyme'lItlT  *^'^  '*'•  ^"^^  *"^  ^^^^^  ^^^^'  tuX^teA  into  the  abore 
or  under  the     bond  or  obligation;  the  condition  was,  that  if  the  ssid 

The  said  trus-    Pavey  should,  from  time  to  time  and  at  all  times  there- 

tees,  or  their     after,  during  such  time  as  he  should  continue  in  his  said 

successors,  to 

be  elected  in     office  of  collector,  whether  by  virtue  of  his  aforesaid 

di   cted'b'^       appointment,  or  of  any  re-appointment  thereto,  or  of  any 

the  said  act, 

he  should  use  liis  best  endeavours  to  collect  the  monies  received  by  means  of  ibe 
rates,  in  the  then  present  or  in  any  subsequent  year,"  &c«  &c.: — Held,  that  the  obli- 
gation of  the  bond  wns  not  confined  to  the  year  for  which  he  was  originally  ap- 
pointed, but  extended  also  to  nil  subse<juent  years  in  which  he  was  coptiouoeslj 
re-appomted* 
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such  retainer  or  employment  by  or  under  the  authority         1836. 
or  with  the  consent  or  acquiescence  of  the  said  trustees, 
or  their  successors,  to  be  elected  in  the  manner  directed 
by  the  said  act,  or  any  seven  or  more  of  them,  duly,     nd     mber 
atteDti?ely»  and  faithfully  execute  and  perform  the  said 
office,  and  use  his  best  endeavours  to  collect,  get  in, 
recover  and  receive,  the  rates  and  assessments  which 
should  or  might  at  any  time  or  times  thereafter,  during 
the  then  present  or  in  any  subsequent  year,  be  made 
under  or  by  virtue  of  the  said  act  of  parliament,  &c.  &c* 
(there  were  various  stipulations  for  the  faithful  perform^ 
ance  of  the  office,  payment  over  of  money,  &c.)  the  bond 
should  be  void,  or  otherwise  should  remain  in  full  force 
and  virtue.     The  plea  then  alleged,  that  the  said  office 
of  collector  in  the  condition  mentioned,  was  the  office  of 
collector  of  the  rates  and  assessments,  constituted  and 
mentioned  in  and  by  the  said  act  of  parliament;  that 
after  the  making  of  the  act,  and  before  the  making  of  the 
said  writing  obligatory,  to  wit,  on  tlie  1st  of  July,  1833, 
the  said  trustees,  by  writing  under  their  hands,  in  man^ 
Her  and  according  to  the  provisions  of  the  act,  did  ap« 
point  the  said  Pavey  to  the  said  office  of  collector,  in 
the  condition  mentioned,  and  under  and  by  virtue  of  that 
appointment  he  did  remain  and  continue  in  the  said 
office  until  and  upon  a  certain  day,  to  wit,  until  and  upon 
the    10th  day  of  July,  1834,  being  the  next  meeting  of 
the  said  trustees  after  the  annual  day  of  election  of  such 
trustees,  as  in  the  said  act  mentioned,  when  the  said 
office,  and  duties  and  employment  of  the  said  Pavey 
therein,  ceased  and  determined.     The  plea  then  went 
on  to  allege  performance  of  all  the  terms  of  the  condi- 
tioDf  **  during  the  said  term  that  he  the  said  Pavey  re- 
mained in  the  said  office  of  collector  as  aforesaid." 

Replication,  that  after  the  said  Pavey  had  been  so 
appointed  to  the  said  office  of  collector,  as  in  the  plea 
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mentioned,  and  after  the  making  of  the  said  writing  obli- 
gatorjy  and  after  the  first  year  of  his  employment  and 
«•  duties  in  the  said  office  had  ceased  and  determined,  ind 

•Ad  aourher.  '^^'*^''^  ^^  commencement  of  this  suit,  to  wit,  on  the  9th  J 
of  July,  1834,  the  said  trustees,  at  a  meeting  then  duly 
held  in  pursuance  of  the  said  act  of  parliaments  did,  bj 
writing  under  their  hands,  in  manner  and  aeeordiag  to 
the  provisions  mentioned  and  contained  in  the  said  set 
of  parliament,  re-elect  and  re-appoinf  the  said  Pmy  to 
the  said  office  of  collector  in  the  said  condition  men- 
tioned, and  the  said  Pavey  did  then  accept  the  said  office 
in  pursuance  of  such  reappointment,  and  continued  to 
be  and  was  retained  and  employed  as  such  collector,  by 
the  authority  and  with  the  consent  and  acquiescence  of 
the  said  trustees,  from  the  time  of  his  said  re-appoist- 
ment  until  the  lOth  day  of  June,  1835*  The  replicatios 
then  alleged,  that  after  his  ire-appointment,  and  while  he 
held  the  said  office,  and  was  so  retained  and  emplojed 
therein  as  aforesaid,  to  wit,  on  the  1 1th  of  July,  18S4, 
and  on  divers  other  days  and  times  between  that  day  aiid 
the.  time  when  he  finally  ceased  to  be  employed  as  sndi 
collector,  after  the  said  re-appointment,  he  committed 
breaches  of  the  condition,  by  not  paying  over  divers 
monies  collected  on  account  of  the  rates. 

To  this  replication  there  was  a  special  demurrer,  as- 
signing various  causes,  which  however  were  abandoned 
on  argument;  the  following  ground  of  demurrer  was 
also  stated  in  the  margin: — that  the  obligation  of  the 
bond  only  extends  to  the  faithful  performance  by  Pava/ 
for  one  year.     Joinder  in  demurrer. 

IV.  H.  WatsoN,  in  support  of  the  demurrer.  This  was 
an  obligation  which  was  fully  performed  when  the  said 
office  to  which  Pavey  was  originally  elected  and  appointed 
ceased  and  determined,  viz.  on  the  10th  of  July,  1834. 
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B^  the  13th  section  of  the  act,  the  trustees  are  empow- 
ered to  appoint  the  officers,  and  it  is  provided  that  they 
shall  hold  their  offices  and  appointments  no  longer  than 
until  the  next  meeting  of  the  trustees  after  the  next  an- 
nual day  of  election  of  trustees,  at  which,  or  at  any  sub- 
sequent meeting,  they  shall  respectively  be  capable  of 
being  re-elected,  [ParA-e,  B.  How  do  you  get  over  the 
words  of  the  condition,  **  by  virtue  of  his  aforesaid  ap- 
pointment, or  of  any  re-appointment  thereto?'']  They 
may  be  satisfied  by  applying  them  to  the  case  of  a  re- 
appointment in  consequence  of  an  invalidity  in  the  origi- 
nal appointment.  The  argument  on  the  other  side  must 
go  to  this  extent,  that  if  the  office  were  vacant  for  a  year, 
and  the  party  were  then  appointed  again,  the  obligation 
would  attach.  [Aldersoft,  B.  That  would  be  a  fresh 
appointment,  not  a  re-appointment.  Parke,  B.  The 
words  of  the  condition  are,  **  if  he  should,  during  such 
time  as  he  should  continue  in  his  said  office,  &c.''  Lord 
Abinger,  C.  B.  If  the  words  were,  "  by  virtue  of  any 
resumption  of  or  re-appointment  to  his  office,"  there 
might  be  something  in  your  argument.]  Wherever  the 
office  is  an  annual  one,  to  make  the  bond  a  continuing 
obligation,  there  ought  to  be  words  clearly  and  without 
doubt  pointing  to  its  continuance  beyond  the  year. 
Much  importance  has  always  been  attached  to  the  words 
"  said  office,"  and  limitations  of  similar  import.  In  The 
Liverpool  Waterworks  Company  v.  Atkinson  (a),  where 
the  defendant  had  agreed  with  the  plaintiffs  to  collect 
their  revenues  from  time  to  time  for  twelve  months,  with 
a  stipulation  that  "  at  all  times  thereafter,  during  the 
continuance  of  such  his  employment,  and  for  so  long  as 
he  should  continue  to  be  employed,"  he  would  use  all 
diligence  in  collecting  all  rents  8cc.  which  should  annually 

(a)  6  East,  507. 
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1836.        grow  due  to  the  company,  and  justly  account  8cc,  the 

obligation  was  held  to  be  limited  to  the  twelve  moDttu. 

Lord  Ellenborough  lays  all  the  stress  of  the  case  on  tiie 

Keen         words  "  said  office/'  and  ''  such  his  employment,''  as  be- 
and  another*  ,  . 

ing  words  of  reference,  and  incorporating  all  the  termf 

to  which  they  bore  reference.     And  Le  Btanc,  J.  sajs, 
**  the  subsequent  stipulations  by  ibe  defendant  to  •€• 
c6unt  &c.,  during  the  continuance  of  bis  emplojmeDt 
&c.,  refer  to  the  original  employment  id  point  of  time.'' 
In  Hassell  v.  Long  (a),  a  bond  conditioned  for  the  doe 
payment  of  monies  by  a  collector  of  land-tas  was  held 
to  be  confined  to  the  current  year  in  which  he  was,  it 
the  date  of  the  bond,  collector,  though  it  did  not  appetr 
on  the  condition  that  he  was  appointed  for  a  year  onlj; 
it  being  shewn  by  the  plea  that  the  office  was  an  anntud 
one,  although  it  also  appeared  by  the  replication  that  be 
continued  to  hold  it  for  many  years.    JPeppin  ▼.  Cooper{b) 
is  to  the  same  effect.     [Lord  Abinger,  C.  B.  It  is  not 
disputed  that  something  must  appear  on  the  face  of  the 
bond,  to  shew  that  it  applies  to  a  continuance  in  office 
beyond  the  year;  it  is  for  you  to  make  out  that  that  is 
not  shewn  on  this  bond.    Bolland,  B.  The  words  "said 
office"  are  merely  descriptive.      Patke,   B.    To  found 
your  argument,  you  must  strike  out  altogether  the  words 
"  or  in  any  subsequent  year."]     They  are  not  stronger 
than  the  word  anrtual/tf,  in  Liverpool  Waterworks  Com- 
pany  v.  Atkinson.     [Parke,  B.   Those  words  furnish  a 
construction  for  the  word  *' re-appointment;"  it  is  clear 
it   means   a   re-appointment    in    any   subsequent  year. 
Alder  son,  B.   The  construction  }ou  contend   for  must 
also  reject  the  word  successors, ''  to  be  elected  io  manner 
directed  by  the  act/'  which  must  therefore  be  in  subse- 
quent years.]     If  the  words  **  in  any  subsequent  year'' 

(a)  2  M.  &  Sel.  363.  (6)  2  B.  &  Aid.  431. 
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conflict  with  the  words  '*  said  oflice,"  they  ought  to  be         1836. 

rejected,  unless  they  be  applied  to  the  two  years  1833 

and  1834,  into  both  of  which  the  first  appointment  ex<  v. 

tended.    [Lord  Jbinger,  C.  B.  The  words  "  said  office"    ^^^^^^ther. 

respect  its  nature,  not  its  duration.]     Again,  the  office 

is  one  not  only  of  appointment,  but  of  election  also;  if 

the  bond  was  to  extend  to  several  years,  it  should  have 

also  said  **  by  virtue  of  any  re-election*^ 

Lord  Abinger,  C.  B. — It  would  be  difficult  to  find 
any  words  more  clear  than  those  employed  in  this  case, 
to  shew  that  the  parties  meant  to  provide  for  the  conti- 
nuance of  the  party  in  office.  In  order  to  save  expense, 
as  long  as  he  continues  in  office  under  his  original  ap- 
pointment, or  any  continuing  re-appointment,  only  one 
bond  is  to  be  required. 

Parke,  B. — I  entertain  not  the  slightest  doubt  in 
this  case.  The  bond  applies  to  all  future  years  during 
which  the  party  is  continuously  re-appointed.  Whether 
it  applies  to  a  case  in  which  there  is  a  chasm  in  the 
office,  and  then  he  is  re-appointed,  we  are  not  called 
upon  to  say. 

Bolland  and  Alderson,  Bs.,  concurred. 

Judgment  for  the  plaintiiF. 
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1836. 

M'Gahey,  Vestry  Clerk  of  St.  Pancras^  Middlesex, v. 

Alston  and  another. 

The  subordi-  DeBT  on  bond,  dated  Ist  of  January,  1834,  ^lea  by 

appointed  ^'^^  defendant  to  the  directors  of  the  poor  of  the  parisli 

under  the  Sr.  ^f  St.  Pancras,  and  their  successors,  io  the  penal  ram 

tr^  Acr,  59  of  500/.     The  plea  craved  ojer  of  the  bond  and  condi- 

^To  ^b  ^tl^^'  ^'^"'  which,  after  reciting  that  the  defendant  Ahitm  had, 

select  vebtry,  in  pursuance  of  the  powers  and  authorities  contained  in 

(>fficere  °buT^  ^"  ^^^  ^^  parliament  passed  in  the  59th  year  of  the  rcip 

hold  their  of  King  Geo,  5,  intituled,  "  An  Act   for  establishing  i 

"he  pleasure  Select  Vestry  in  the  Parish  of  St.  Pancras,  in  the  Cooofy 

of  the  vestry,  ^f  Middlesex,  and  for  other  purposes  relating  thereto^" 

Therefore,  the  ,  ,         ,  .        .  ^^  ^7 

bonds  ^iven  been  elected  and  appointed  an  officer  or  servant  of  the 

by  them  to^  vestrymen  and  directors  of  the  poor  of  the  parish  of  St 

of  the  poor  Pancras,  under  the  title   and  denomination  of  pajiog 

nunUfficei^')  ^S^"^  ^"^  accountant, — was  for  the  faithful  ezecutioo  of 

under  s.  57,  such  office,  SO  that  no  loss  or  injury  should  be  sustained 

continue  in        .        .  ^  ,.  ,     .  , 

force  after  the  hy  the  vestrymen  or  directors,  or  their  successors,  or  bj 
directors  to      ^^^  parishioners,  and  for  the  faithful  accountinfl:  apoo 

whom  they  '^  .  . 

were  given  oath  at  the  weekly  and  other  meetings  of  the  directors, 
?*  ffi^""*^  ""'  and  their  successors,  and  at  all  other  times  when  ^^ 
quired  by  the  vestrymen  and  directors,  for  all  fuonies 
received  in  the  execution  of  the  office,  &c.  &c.:  and  it 
provided  also,  that  the  defendant  should,  within  ten  days 
next  after  he  should  have  been  removed  from  or  have 


quitted  his  said  office,  make  up  his  accounts,  and 
over  any  balance  in  his  hands  to  the  treasurer  or  clerk 
of  the  vestrymen  or  directors  for  the  time  being,  aod 
deliver  up  his  books  and  papers  to  the  vestrymen  or 
directors,  or  their  clerk  or  clerks  for  the  time  being,  &c. 
The  defendants  then  pleaded,  that,  at  the  time  of  the 
making  of  th^  said  supposed  writing  obligatory,  the  said 
office  of  directors  of  the  poor  of  the  parish  of  St.  Pau- 
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eras  wasy  aod  still  is,  an  annual  office;  and  that  the  office 

of  the  said  directors  who  were  in  office  at  the  time  of     «,  ^ 

MGahet 

the  making  of  the  said  writing  obligatory  expired  before  v. 

the  commencement  of  this  suit,  to  wit,  on  the  3 1st  of  ^^  another, 
March,  1834;  and  that  the  defendant  Alston  did,  after 
the  making  of  the  said  writing  obligatory,  during  the 
Gontinuance  in  office  of  the  said  last-mentioned  directors 
who  were  in  office  at  the  time  of  making  the  said  writing 
obligatory,  to  wit,  from  the  time  of  making  the  same 
nntil  the  said  31st  day  of  March,  1834,  when  the  said 
last-mentioned  directors  went  out  of  the  said  office,  well 
and  faithfully  execute  the  said  office  of  paying  agent  and 
accountant,  in  such  manner  that  no  loss,  damage,  or 
injury  hath  been  or  can  be  sustained  by  the  said  vestry-* 
men  of  the  said  parish,  or  by  the  said  directors  or  their 
successors,  or  by  the  said  parishioners,  &c.  &c.  [The 
plea  then  went  on  to  aver  performance,  during  the  same 
period,  io  respect  to  all  the  other  matters  mentioned  in 
the  condition.] 

General  demurrer  and  joinder. 

It  was  stated  in  the  margin  of  the  deinurrer-book,  that 
one  point  of  law  intended  to  be  argued  in  support  of  the 
demurrer  was,  that  the  office  of  paying  agent  and  ac- 
countant was  not  determined  by  the  going  out  of  office 
of  the  directors  whe  were  in  office  at  the  time  when  the 
bond  was  executed  by  the  defendants.. 

Peacock,  in  support  of  the  demurrer. — The  office  in 
question  is  not  merely  co-existent  with  that  of  the  direc- 
tors, but  is  a  continuing  one.  The  question  depends  on 
the  construction  of  the  St.  Pancras  Vestry  Act,  59  Geo. 
3,  c.  39.  By  the  third  section  of  that  act,  select  vestry- 
men are  appointed,  not  limited  to  any  particular  period 
of  continuance  in  office.  By  s.  }9,  the  vestrymen,  or 
the  major  part  of  them,  assembled  at  any  of  their  meet- 
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1836..       ingSy  are  to  appoint  the  several  subordiDate  officers  u 

^'^^^^^      they  shall  deem  necessary  for  the  purposes  of  the  act,  to 

\,  direct   such  security  to  be  taken  for  the  due  execution 

Alston       ^f  ^1,^  office  as  they  shall  think  proper,  and  are  em- 
and  another.  .        "^       .  .         •     ic 

powered  from  time  to  time  to  remove  all  such  oflken 

''  at  the  will  and  pleasure  of  them  the  said  vesUymea," 
and  to  revoke,  countermand,  and  vary  their  appoiat- 
ments.  The  defendant,  therefore,  was  an  officer  ap- 
pointed, not  by  the  directors,  but  by  the  vestrymen,  aad 
his  office  was  determinable  at  their  pleasure.  Then,  bj  a. 
4 1 .  the  vestrymen  are  annually,  in  Easter  week,  to  appoirt 
from  among  themselves  directors  of  the  poor,  to  con- 
tinue in  office  only  for  the  term  of  one  year,  and  until 
other  directors  are  appointed  in  their  room.  Where, 
therefore,  the  offices  were  intended  to  be  annual,  the  act 
has  so  expressly  provided.  It  is  true  that,  under  s.  57t 
all  bonds  are  to  be  given  to  the  directors,  as  trustees  of 
die  parish;  but  that  does  not  make  the  appointment 
theirs.  ^Parke,  B.  The  directors,  then,  as  such,  bate 
nothing  to  do  with  the  appointment,  and  must  be  taken 
to  appoint  only  in  their  character  of  vestrymen.]  The 
bond  does  not  recite  that  the  directors  appointed,  but 
only  that  the  defendant  was  appointed  ''  an  officer  or 
servant  of  the  vestrymen  and  directors"  which  in  some 
sense  he  is,  since  by  s.  21  he  is  to  account  to  the  direc- 
tors. On  the  whole,  then,  it  is  plain  that  this  was  an 
appointment  by  permanent  officers  for  an  unlimited  time, 
and  that  there  is  nothing  in  the  act  which  determined 
it  on  the  going  out  of  office  of  the  existing  directon. 
[Lord  Abinger,  C.  B.  There  is  not  a  word  said  about 
the  officers  being  annual.] 

Tomlimony  contr^.  In  favour  of  a  surety  the  Court 
will  rather  lean  to  the  construction  that  the  office  and 
obligation  are  limited,  if  such  construction  can  be  ret- 
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sonably  collected  from  the  act.     By  s.  19>  the  salaries 
are  to  be  paid  "yearly  or  otherwise."     By  s.  21,  the      j^,^ 
officers  are  monthly  to  account,  and,  within  ten  days  v. 

after  quitting  their  offices,  to  deliver  up  their  books,  &c.  ^^^  "loiher. 
and  pay  over  their  balances,  to  the  directors ybr  the  time 
being.  That,  and  other  provisions  of  the  same  kind 
where  those  words  are  introduced,  appear  to  assume 
that  the  officers  have  gone  out  of  office  with  the  direc- 
tors of  the  former  year.  By  the  terms  of  appointment, 
as  recited  in  the  bond,  and  the  duties  of  the  office  as 
therein  set  forth,  this  officer  appears  to  be  the  mere  ser- 
vant of  the  directors.  But  if  he  is  the  servant  of  the 
vestrymen  and  directors,  when  the  existing  directors 
cease  to  hold  that  office,  an  integral  part  of  the  entire 
body  being  gone,  the  obligation  ceases.  [Lord  Whin- 
ger, C.  B.  If  he  is  appointed  a  week  before  the  directors 
go  out  of  office,  does  he  go  out  at  the  end  of  the  week  ?] 
The  defendants  must  so  contend.  The  word  "  succes- 
sors" in  the  bond  may  be  satisfied  by  the  successors 
of  such  directors  as  may  die  or  be  removed  within  the 
year. 

Lord  Abingeb,  C.  B. — Your  case  must  depend  on 
the  words  either  of  tlie  bond  or  of  the  statute.  It  ap- 
pears to  me,  that,  though  you  are  instructed  to  argue  it, 
you  cannot  make  a  plausible  argument  upon  either  the 
one  or  the  other.  If  every  appointment  is  to  be  made 
over  again  at  the  end  of  every  year,  it  would  impose  a 
most  elaborate  duty  on  the  parish  officers.  The  judg- 
ment must  be  for  the  plaintifi^. 

Judgment  for  the  plaintiff. 
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^J^^  (Hilary  Term,  1836— can/iimec/.) 

The  King  v.  The  Inhabitants  of  Harrington,  in  the 

County  of  Cumberland. 

A  printed  in-  UPON  appeal,  an  order  for  the  removal  of  Robert  Cook, 
prenticeship,'^  his  wife  and  children,  from  Manchester  to  HaniDgitoD, 
which  is  ante-  ^as  quashed,  as  to  Mary,  the  eldest  child,  who  vu  boni 
therefore  void,  a  bastard  in  Manchester,  but  confirmed  as  to  the  other 

although  in       parties  mentioned  therein,  subject  to  the  following  case: 

the  notice  re-     ^  ,       .  .  . 

quired  to  he  Robert  Cook  had  a  derivative  settlement  in  Harriogtoo, 

c*^46  s^  19     '  *"^  '^^^  gained  no  settlement  in  bis  own  right,  unless  ke 
and  which  is     gained  one  by  apprenticeship, 
under  the  in-        '"  June,  1815,  Robert  Cook  was  bound  apprentice  bj 

denture,  it  is     indenture  to  one  Michael  M'Graa.  a  ship-smith  in  Work- 
stated  that  in    .  /.       ,  -    .  rwy%      • 
such  case  the    Higton,  for  the  term  of  six  years.     The  indenture  was  i 

tice  required  to  be  added  to  all  such  printed  forms,  by 
b  Geo.  3,  c.  46,  s.  ig.  The  indenture  bore  date  ISth 
June,  1813,  but  was  not  executed,  in  point  of  fact,  until 
June,  1815.  It  was  properly  stamped,  and  in  all  other 
respects,  except  as  to  its  being  ante-dated,  was  perfectly 
regular.  The  pauper  served  between  two  and  three 
years,  and  gained  a  settlement  under  the  indenture  io  a 
third  parish,  provided  a  settlement  could  be  gained  at  all 
by  service  under  it.  The  sessions  held  the  indenture 
absolutely  void,  by  reason  of  its  being  so  ante-dated,  and 
no  settlement  gained  by  service  under  it. 

The  question  for  the  opinion  of  this  Court  is,  whether 
the  said  indenture  was  or  was  not  void  on  account  of  its 
being  ante-dated.  If  the  indenture  was  valid,  that  part 
of  the  order  of  sessions,  confirming  the  order  of  removal, 
is  to  be  set  aside.  If  the  indenture  was  void,  such  part 
of  the  said  order  of  sessions  is  to  be  confirmed. 

Wightrnau,  in  support  of  the  order  of  sessions.    Tliis 
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indenture  was  void  by  reason  of  its  being  ante-dated.         1836. 
By  8  jiime^  c.  9>  s.  35,  it  is  enacted,  that  the  full  sum      ^^'^s/^ 
received,  or  in  anywise  given,  paid,  demised,  or  contracted  ^^ 

for,  with  or  in  relation  to  any  apprentice,  shall  be  truly  Inhabitants  of 
inserted  and  written  in  some  indenture  or  other  writing 
which  shall  contain  the  covenants,  articles,  or  agreements 
relating  to  the  service  of  such  apprentice,  and  shall  bear 
date  upon  the  day  of  the  signing^  sealing,  or  other  execU" 
tion  of  the  tame;  upon  pain  that  every  master  to  or  with 
whom,  or  to  whose  use,  any  sum  of  money  whatsoever 
shall  be  given,  &c.,  for  or  in  respect  of  any  such  appren- 
tice, which  shall  not  be  truly  and  fully  so  inserted  and 
specified  in  some  such  indenture,  or  other  writing,  shall 
forfeit  double  the  sum  so  given,  &c.  The  penalty  is 
odIj  for  not  inserting  correctly  the  sum  paid  with  the 
apprentice;  and  if  it  be  not  considered  that  an  indenture 
which  is  ante-dated,  is,  on  that  account,  void,  the  provi- 
sion, requiring  that  indentures  shall  bear  date  on  the  day 
of  their  execution,  b  nugatory.  Where  a  statute  says 
that  a  thing  shall  be  done  in  a  particular  manner,  it  is  to 
be  implied,  that,  unless  it  be  done  in  that  manner,  the 
whole  is  to  be  void.  Thus  in  Slade  v.  Drake  {a)  it  is 
said  (6),  '^  The  rule  is,  that  affirmatives  in  statutes  that 
introduce  new  laws  do  imply  a  negative  of  all  that  is  not 
in  the  purview.  And  therefore,  in  Amy  Townsend^s 
ca8e(c),  it  is  adjudged,  as  it  hath  been  since,  that  where 
one  comes  to  a  possession  by  an  use  out  of  a  state  dis- 
continued, so  that  the  entry  was  not  lawful  to  the  cestui 
que  use,  such  a  possession  works  no  remitter,  because 
the  statute  appoints  the  possession  in  the  same  manner 
and  form  (which  imports  a  negative  and  no  other)  as  are 
in  use.  So,  the  stat.  Westm.  2.  appoints  that  the  de- 
mandant in  quod  ei  deforceat  may  vouch  ac  si  esset 
tenena ;  if  in  the  first  action  he  could  not  vouch, — as  if  it 

(a)  Hobart,  395.  (6)  lb.  298.  (c)  Plowd.  111. 
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1836.         ^^^  ^  ^^'^^  ^^^* — ^^^^  caoDOt  be  vouch  lu  die  quod  ei 
^■^^^^^^      deforceat.  being  demandant.   14  Hen.  7,  \S/'la) 

y  6Va{/e  V.  DraAe  is  an  old  case,  but  is  good  autboritj. 

Inhabitanu  of  If  the  rule  there  laid  down  be  correct,  it  goes  the  whok 

length  of  the  proposition  contended  for.  [Co/eridgf|J. 
Section  38  provides,  that  every  such  indenture  or  writiDg 
ahalli  within  a  certain  time  after  the  date  or  maltt»[ 
thereof,  be  brought  to  be  stamped.  Was  not  the  profi- 
sion  with  respect  to  ante-dating  made  with  a  view  to  tk 
protection  of  the  revenue  f]  The  meaning  of  the  pro- 
vision is  explained  by  5  Geo.  3,  c.  46,  8.  19*  Upon  tk 
statute  of  8  Ann,  c.  9>  the  question  might  be  doubtful. 
By  the  5  Geo.  3,  c.  46,  s.  19*  it  is  declared  aud  eiuctedi 
that  all  printed  indentures,  (and  the  indenture  in  this  cue 
is  one,)  &c.,  for  binding  clerks  or  apprentices,  shall  bate 
the  following  notice  or  memorandum  printed  under  tk 
same:  '^  This  indenture,  &c.,  must  bear  date  thedajk 
is  executed,  and  what  money  or  other  thing  is  gi?eo  or 
contracted  for  with  the  clerk  or  apprentice,  must  be  in- 
serted in  words  at  length,  and  the  duty  paid,  &c.  &C) 
otherwise  the  indenture  will  be  void,  the  master  or  mis- 
tress forfeit  50/.,  and  another  penalty,  and  the  apprentice 
be  disabled  to  follow  his  trade  or  be  made  free."  Tbis 
is  a  kind  of  legislative  declaration,  that  an  indenture  of 
apprenticeship  falsely  dated  is  void. 

Armstrong,  contr^.  The  clause  which  has  been  re- 
ferred to,  in  5  Geo.  3,  c.  46,  after  requiring  that  a  notice 
or  memorandum  in  the  form  there  given  shall  be  printed 
under  all  printed  indentures,  covenants,  &c.,  for  binding 
clerks  or  apprentices,  thus  concludes,  '^  and  if  any  printer, 
stationer,  or  other  person  or  persons,  shall  sell,  or  cause 
to  be  sold^  any  such  indenture,  covenant,  &c.|  without 
such  notice  or  memorandum  being  printed  under  the 
same,  then  aud  in  every  such  case  such  printer,  &Cm 
(n)  If.  11  H.  7,  r«).  IR,  pi.  7,  per  Kebtr,  ui);ucnclo. 
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shall  for  every  such  offence  forfeit  the  sum  of   10/."         isSG. 

The  effect  of  this  clause  is  merely  to  impose  a  penalty       ^"^''v^^ 

OD  printers   and  others  selling   printed  indentures  not  ^^ 

having  the  required  notice.     The  fact  of  the  legislature  Inhabitams  of 
1  .  ....  .  ....      Harrikctoh^ 

requinng  that  under  pnnted  mdentures  there  shall  be 

printed  a  notice,  stating  that  in  a  certain  case  the  inden- 
ture will  be  void,  does  not  in  any  sense  amount  to  a  legis- 
lative enactment  that  the  indenture  shall  be  void  in  that 
case.  Suppose  after  the  words  '*  and  the  apprentice  be 
diaabled  to  follow  his  trade,  or  be  made  free/'  with  which 
the  notice  concludes,  it  had  gone  on  thus,  '*  and  be  liable 
to  be  transported  beyond  the  seas  to  such  place  as  his 
Majesty  in  council  shall  think  fit  to  direct/'  that  could 
not  have  made  the  apprentice  liable  to  transportation. 
The  provisions  of  this  act  are  treated  by  Mr.  Nolan,  in 
hit  work  on  the  Poor  Laws,  as  not  in  any  manner  affect- 
ing the  validity  of  indentures  of  apprenticeship  with  re« 
ference  to  questions  of  settlement  (a).  But  it  is  said, 
that,  under  d  Jlnne,  c.  9,  indentures  of  apprenticeship, 
which  are  incorrectly  dated,  are  on  that  account  void. 
By  section  39  of  that  statute,  it  is  enacted,  that  all  such 
indentures  or  writings  as  aforesaid,  wherein  shall  not  be 
truly  inserted  and  written  the  full  sum  of  money  received 
with  or  in  relation  to  such  clerk,  8cc.,  as  aforesaid,  or 
whereupon  the  duties  payable  by  that  act  shall  not  be  duly 
paid  or  lawfully  tendered,  or  which  shall  not  be  stamped, 
or  lawfully  tendered  to  be  stamped,  according  to  the  tenor 
and  true  meaning  of  that  act,  within  the  respective  times 
therein  limited,  shall  be  void  and  not  voidable,  in  any 
court  or  place,  or  to  any  purpose  whatsoever.  By  that 
section  the  cases,  in  which  it  was  intended  by  the  legisla- 
ture that  the  indenture,  &c.  should  be  void,  are  enume- 
rated; and  as  an  incorrectness  in  the  date  is  not  men- 
tioned, it  follows  that  a  defect  of  that  nature  does  not 
avoid  the  instrument. 

(fl)  1  Nolan's  P.  L.  521,  n.  (1). 
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1836.  Lord  Den  M AN,  C.  J. — It  is  contended  that  no  settle- 

2r^C^       ment  was  sained,  because  the  indenture  was  avoided  by 

The  K I  MO  ,  .      ^  ^       w*  ^         V  ■•  I 

V.  8  Anne,  c.  9,  and  5  Geo.  3,  c.  46.     Bj  8  Jnne,  I  Umik 

Inhabitants  of  ^j^^  indenture  is  certainly  not  avoided  under  these  dr- 

cumstances.  The  d5th  section  of  that  act  imposes  t 
penalty  upon  the  master  to  whom  any  sum  of  moo^ii 
paid  &c.  for  and  in  respect  of  any  clerk  &c.,  which  shall 
not  be  truly  inserted  in  some  indenture  or  writing  beams 
date  on  the  day  of  eiecution;  but  in  another  sectioo  (S9) 
the  cases  are  specified  in  which  the  indenture  or  otber 
writing  is  to  be  void ;  and  as  the  case  of  ante-datiog  it 
not  there  mentioned^  we  cannot  say  that  the  indeotore 
is  void  under  that  statute.  By  5  Creo.  3,  c.  46,  it  »  de- 
clared and  enacted,  that  all  printed  indentures  of  appreih 
ticeship  shall  have  the  notice  dien  given  printed  noder 
the  same.  That  notice  states,  that  the  indenture  will  be 
void  in  certain  cases,  of  which  one  certainly  is  the  inser- 
tion of  a  wrong  date.  That  is  an  act  for  altering  the 
stamp  duties  upon  admissions  into  corporations  and  codh 
panics,  and  for  further  securing  and  improving  the  stamp 
duties  in  Great  Britain ;  and  in  order  to  secure  the  stamp 
duties  upon  printed  indentures  &c.  for  binding  clerks 
and  apprentices,  requires,  that  the  notice  shall  be  printed 
at  the  foot  of  it.  But  there  are  no  words  there  which 
can  operate  to  make  the  indenture  8cc.  void,  in  the  cases 
mentioned  in  the  notice. 

LiTTLEDALE,  J. — ^Thc  S6th  scctiou  of  8  Anne,  c.  9# 
applies  to  impose  a  penalty  for  inserting  a  wrong  date; 
but  the  S9th  section  enumerates  the  cases  in  which  the 
indenture  is  to  be  void,  and  this  is  not  one  of  them.  Tbe 
1 9th  section  of  5  Geo.  d,  puts  people  f ;t  terrorem,  as  it 
were,  but  certainly  does  not  of  itself  operate  to  make  the 
indenture  void  in  the  cases  specified. 

Order  of  Sessions  quashed. 
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Doe  d.  Hig<}s  and  others  v.  Cock  ell  and  Wife. 

lUECTMENT  for  a  messuage  in  St.  Mary,  Readings  Lenses  bv  th« 

on  a  demise  by  parties  described  as  the  cliurcli wardens  ^liurclijvm- 

'^^  .  .  ovns  ot  A.,  ni 

and  overseers  of  St.  Mary,  Reading,  for  the  time  being,     which  the 

At  the  trial  before  Atderson,  B.,  at  the  Berks  summer  i^"ns'j^'^ 
assizes,  1834,  a  verdict  was  taken  for  the  plaintiff,  sub-  -scribed  as 
ject  to  the  followmg  case-  ]„nds  „f  ,1,^ 

The  lessors  of  the  plaintiff  were  churchwardens  and  P"''^'*  church 

.  i.     I         1        •  •  ofA.jOndpav- 

overseers  at  the  time  of  the  demise  laid  and  of  the  nif  nc  of  rent' 
action  commenced.     A  rent  of  5/.  per  annum  had  been  ^^. *'»*";»  ^«*c 

*  primn  facie 

paid  by  the  defendants  and  those  A\ho  preceded  them  in  evidence  that 
the  tenancy  of  the  messuage,  for  many  years  piior  to  jg  p„ri^h"IIr^ 

-59  Gto.  3,  c.  12,  and  by  rlie  defendants,  since  the  act,  perty. 

,  •         •         I  1  I  1  •      •  Nor  dc»es  it 

to  the  successive  churchwardens,  dow  n  to  the  expiration  ^^\^q  g^y  (j|,f. 
of  the  notice   to  quit  hereinafter  mentioned.     On  the  ffre"ce,  that 

.  the  leases  are 

^d  March,  IBSS,  a  notice  to  quit  was  duly  served  on  expressed  to 
the  defendant  John  CockdI.     This  notice  was  signed  bv  ^  "T^  ^ 

®  '    the  c4vui?ch- 

the  persons  viiio  at  the  time  filled  tlie  offices  of  cliurch-  wardens,  wiik 
wardens  and  overseers,  but  who  had  gone  out  of  office  anVapDmba- 
before  tbis  action  was  commenced.     ^Flie  plaintiff  called  tit»n  oi  the 

--.,,.  1     •     ••  •!•  •  J  •  I   vicar  and  the 

oae  liailf  wiiose  admissibility  as  a  witness  was  objected  uiajorpaitof 

to   by  the  defendants.      Hall  staled  on  the  voir  dire,  the  aWermeii 

.  .  and  CMirgesses, 

that  he  had  small  houses  in  the  parish  wliicb  never  had  and  of  the  in- 
been  rated  to  the  poor,  and  were  under  tbe  value  rated  •*^»^''""**  **"<! 

•         '  parishioners, 

in  the  parish;  that  no  church  rates  had  ever  been  de-  and  that  the 
manded  or  paid  in  respect  thereof;  that  he  had  resided  ^^j!^^^  ^{^ki  a 
in   Reading  36  years,  but  for  the  last   10  years  he  had  tnemorandum, 
lived  £0  miles  therefrom,  and  his  houses  were  occupied  consent  ofcci^ 
by  tenants.     The  objection  -was   overruled ;  and   Hall  ^""»  parisliion^ 

"  ^  ,  •'^  ers,  whose 

being  admitted  as  a  witness^  proved,  that  from   1817  to  names  are 
J820,  inclusive,  he  had   been   churchwarden,  and  had  s"^****^"^^*!* 
received  as  such  churchwarden  the  rent  of  the  premises 
in  question  from  the  defendants. 
you  i\h  9  9 
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193^.  The  defcodants  put  io  a  lease,  dated  the  20th  Decern- 

^'  btr,  IbOO,  betneen  Moore  and  Wallington,  wardens  of 

d.  tlie  parish  church  of  St.  Manr,  Reading,  of  the  first  part, 

aJd  i^hen      ^'^'  Blackalt  Simouds,  of  the  second  part,  and  John 

T.  Uchjieid  and  Hannah  his  wife«  of  the  third  part,  and 

mod  Wiic.     purporting  to  be  made  with  the  consent  and  approbatioo 
of  the  Rev.  Charles  iiturgessg  vicar  of  the  said  church, 
and  also  nith  the  consent  of  the  major  part  of  the  alder- 
men and  burgesses  of  Reading  and  other  inhabitants 
and  parishioners,  whose  names  were  indorsed  thereon, 
whereby,  in  consideration  of  the  surrender  of  a  former 
lease  vested  in  Simonds,  in  trust  for  Lichfield  and  wife, 
and  of  \9.L  paid  by  Lichfield  and  wife  to  Moore  and 
li'alli/iglon,  the  messuages  granted  therein,  described  as 
belonging  to  the  said  church,  were  mentioned  to  be 
thereby  demised  to  Lichfield  and  wife  from  Michaelinaj 
then  last,  for  fifty-nine  years,  yielding  and  paying  unto 
the  said  churchwardens  and  their  successors  for  the  time 
being,  wardens  of  the  said  church,  for  the   use  of  the 
said  parish  church,  the  yearly  rent  of  3L  at  L*ady-day  and 
Michaelmas,   by  equal  portions.     The   defendants  had 
come  into  possession  under  an  assignment  of  this  lease. 
The  assent  indorsed  on  the   lease   is  in  the  followins; 
terms  : — *'  Memorandum,     VVe  w  hose  names  are  here- 
unto subscribed,  the  parishioners  and  inhabitants  of  the 
parish  of  St.  Mary,  do  consent  that  the  within  lease  be 
made  to  the  within-named  John  Lichfield  and  Hannah 
his  wife,  at  such  yearly  rent  and  under  such  covenants 
and  agreements  as  within  expressed.    Witness  our  hands, 
the  2()lh  day  of  December,  1800.    Cha$.  Sturgess,  Vicar; 
fV.  Blandy,  Alderman ;     W,  JB.  Simonds,  J  as.  James, 
Fras^,  Lockei/,  Rich.  Harbert^ 

For  the  plaintiff  it  was  contended  that  this  lease  was 
void;  that  the  estate  and  interest  in  the  premises  had 
vested  in  the  churchwardens  and  overseers  by  the  opera- 
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tion  of  the  statute;  and  that  the  only  interest  therein 
was  that  of  the  defendant  John  Cockell,  as  tenant  from 
3rear  to  year^  which  the  notice  to  quit  had  determined. 
The  defendants  contended  that  the  statute  transferred 
the  messuage  to  the  churchwardens  and  overseers,  sub* 
ject  to  the  lease,  and  that  the  lease  was  confirmed  by 
the  acceptance  of  the  rent  by  the  successive  church- 
wardens and  overseers,  with  the  assent  of  the  parishion- 
ers ;  and  also  that  the  evidence  of  Hall  had  been  impro- 
perly received. 


583 


18S6. 


Dob 
d. 

IIlGGS 

and  ochert 

V, 

Cockell 
aud  Wif«. 


Taljhurd,  Serjt.,  for  the  plaintiff.  Doe  d.  Higgs  v. 
Terry {o)  involved  the  same  question,  except  that  no  evi- 
dence was  alleged  to  have  been  improperly  received. 


Ludlow^  Serjt.,  for  the  defendants.  There  is  a  dis- 
tinction between  the  lease  mentioned  in  this  case  and 
that  referred  to  in  the  case  decided  last  term.  Here, 
the  vicar  and  the  major  part  of  the  aldermen  and  bur- 
gesses^ and  others,  are  consenting  parties  to  the  lease. 


» 


Liord  Denman,  C.J.  (6),  and  Littledale,  J.(r), 
stated  that  they  were  not  present  when  Doe  d.  Higgs  v. 
Terry  was  argued. 

After  the  Court  had  conferred  together.  Lord  Den- 
man,  C.  J.,  said — We  are  inclined  at  present  to  think 
that  there  is  no  distinction  between  the  two  cases.  You 
may  at  present,  brother  Talfourd,  confine  yourself  to  the 
question  wh^tHer  Hall  ought  to  have  been  admitted  as 
a  witness. 


(a)  5  Nev.  &  Mann.  556;   3      at  the  Privy  Council. 

Ner.  &  Mann.  Mag.  Ca.  385.  (c)   Littledale,  J.,  sat  iu  th» 

(b)  Lord  Denman,  C.  J.,  was      Bail  Court  during  that  term, 

Q9^ 
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18S6.  Talfourd,  Serjt.     It  is  presumed  that  the  objectioa 

to  the  competency  of  the  witness  is,  th  at  he,  as  a  pro- 
prietor of  houses,  is  interested  in  increasing  the  fuods 
of  the  parish,  and  relieving  himself  from  liability  as  a 
«.  parishioner, 

and  Wifo.         Assuming  that  the  rent  of  the  messuage  woald  be 
No  interest  in  ^PP^^^^'  '"  reduction  of  the  parish  rates,  still  the  witness 
determining      has  no  interest  in  the  event  of  the  suit  (a).    The  mes- 
^'  suage  is  let  for  SL,  which  is  paid  to  the  churchwardeos 

and  overseers,  but  it  does  not  appear  that  it  is  of  greater 
value  than  the  rent  reserved,  or  that  the  churchwardens 
and  overseers  could,  by  putting  ao  end  to  the  present 
tenancy,  subsequently  obtain  a  higher  rent.  The  case 
does  not  shew  (6)  that  this  was  not  a  rack  rent;  aodai 
the  defendants  were  seeking  to  exclude  the  witness,  it 
was  incumbent  upon  them  to  shew  distiuctly  that  he 
was  interested  in  the  event  (c)« 

Supposing  that  it  is  to  be  taken  that  the  messuage  is 

of  greater  value  than  the  rent  reserved,  the  witness  was 

competent  at  common  law ;  and  if  not,  he  was  rendered 

competent  by  54  Geo.  d,  c.  170,  s.  9* 

Whether  lia-        I.  Liability  to  be  rated  is  no  objection  to  the  compe- 

medl  renders    ^^"^y  ^^  ^  witness:  Rex  v.  Kirclford (d),  recognized  in 

witness  incom-  Marsden  v.  Stansfield  {e).    [Lord  Denmait,  C.  J.  Before 
petent  at  com- 
mon law. 

(a)   By   the   decision  of  this      Ellis,  114;  Bailiffs  of  Godman- 

Court  in  Bent  v.  Baker,  3  T.  R.  chater  v.  Phillips  6    Nev.  k 

9.7,  the  objections  to  the  compe-  Mann.  911. 

tency  of  a  witness  on  the  score  (b)  Otherwise  than  by  thefff- 

of  interest,  were  settled  and  re-  mium  of  12^,  ante,  582. 

duced  to  two  beads;  first,  that  (c)  Qu,  whether  the  coUs  of 

the  witness  is  interested  in  the  the  action  would  be  a  sufficient 

event  of  the  suit;  secondly,  that  interest  to  disqualify,  setJma 

the  judgment  will   be  evidence  v.  Brooke,  4  Taunt.  464. 

for  or  against  him.     The  latter  {d)  2  East,  659. 

ground  of  objection  is  much  nar-  (e)   1   Mann.  &  Ryl.  669;  7 

rowed  by  3  &  4  WilL  4,  c.  42,  Barn.  &  Cressw.  815;  1  Maoa. 

•.  26 ;    see  Woolway  v.  Eowe,  3  &  Ryl.  Mag.  Ca.  358. 

Nev.  &  Mann.  849;   1  Adol.  & 
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the  stalute,  it  used  to  be  the  practice  to  leave  a  party  out         18S6. 
of  the  rate  in  order  to  render  him  a  competent  witness.] 

II.  Assuming  that  the  witness  was  incompetent  at 
common  law,  he  was  clearly  rendered  competent  by 
54  Geo.  3,  c.  170,  s.  9*  Marsden  v.  Starisfield  is  an 
authority  for  this,  as  also  for  the  competency  of  the 
witness  at  common  law.  That  was  an  issue  in  K.  B.  to  Whether  wit- 
try  whether  a  messuage  was  situated  within  a  chapelry,  "«*«  rendered 
J  •  II    «      1  -111  competent  by 

and  a  witness  was  called  who  occupied  ratable  property  54  q^q,  3^ 

ID  the  chapelry.  The  Court  held  that  the  witness  was  ^'  ^^^»  '•  ^• 
competent  at  common  law,  and  that  if  he  had  been 
incompetent  at  common  law,  he  was  rendered  compe- 
tent by  54  Geo.  3,  c.  179.  That  statute  provides  that 
no  person  rated  or  liable  to  be  rated  to  any  rates  or 
cesses  of  any  district,  shall  be  deemed  to  be  by  reason 
thereof  an  incompetent  witness  for  or  against  such  dis- 
trict in  any  nuttier  relating  to  such  rates  or  cesses.  If 
this  be  a  matter  relating  to  rates  and  cesses,  the  witness 
is  rendered  competent  by  the  statute;  if  not,  then  the 
witness  is  competent  at  common  law.  In  Meredith  v. 
Gilinn{a)  the  question  was,  whether  certain  land  belonged 
to  the  defendants  as  overseers ;  and  the  Court  held  that 
rated  inhabitants  were  competent  witnesses  by  virtue  of 
54  Geo.  3,  c.  170.  That  case  was  questioned,  but  not 
overruled,  in  Oxenden  v.  Palmer  (b).  In  Rex  v.  Hay- 
man  (c)  the  defendant  was  indicted  for  the  non-repair  of 
a  bridge,  upon  a  liability  ratione  tenurse;  and  it  was  held 
that  this  was  a  case  within  the  scope  of  the  statute,  and 
that  inhabitants  were  competent  witnesses.  Heude- 
bourck  V.  Langton  {d)  was  an  action  of  debt  by  the  new 
waywarden  against  his  predecessor  in  office,  for  the 
penalty  under  the  Highway  Act  of  I ')  Geo.  3,  c.  78,  (s.  48,) 

(a)  6  Price,  146.  (</)  1  Mood.  &  Malk.  i09,  in 

(6)  9  Bam.  &  Adol.  936.  the  note ;  but  see  the  report  of 

(c)   1  Mood.  &  Malk.  401.  this  case  in  3  Carr.  &  P.  566. 
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for  not  accounting.     Lord  Tetiterden  held  that  the  sta- 
tute rendered  the  inhabitants  competent  uitoesses  for 
fi,  the  plaintiff,  although  their  evidence  would  tend  to  in- 

IIicGs        crease  the  funds,  in  relief  of  the  rates. 

nnd  others 

V. 

MTiTwife  Ludlow,  Serjt.  (with  whom  was  TuWot),  for  the  de- 

fendant. This  is  a  lease  granted,  as  appears  on  the  face 
of  it,  under  a  power.  It  is  not  a  mere  lease  by  the 
churchwardens  and  overseers,  but  the  vicar  and  other 
parishioners  are  consenting  parties.  As  the  lease  is 
stated  to  be  made  with  the  consent  of  the  vicar,  alder- 
men, and  other  persons,  it  is  to  be  presumed  that  their 
consent  was  necessary,  which  could  only  be  made  requi- 
site by  ^  power,  [Lord  Denman,  C.J.  Can  we  presume 
any  such  power?]  Any  presumption  may  be  made 
consistent  with  the  lease. 
First  point.  Hall  is  an  incompetent  witness  at  common  law,  be- 

cause he  has  a  direct  interest  in  the  event  of  the  suit, 
the  object  of  which  is  to  increase  a  fund  to  be  applied 
in  discharge  of  the  liabilities  of  the  parish.     The  witnciis 
is  equally  incompetent,  whether  the  result  of  the  suit  is 
to  increase  a  fund  in  which  he,  as  a  parishioner,  partici- 
pates, or  to  increase  a  fund  so  as  in  fact  to  relieve  him 
from  the  payment  of  money  which  he  would  other\rise 
be  called  upon  to  pay.     The  witness  was  the  occupier 
of  freehold  land  in  the  parish,  and  although  he  did  not 
reside  in   the   parish,  he  was  ratable.     Even  supposing 
the  tenements  not  to  be  ratable  to  the  poor,  still  the 
witness  was  liable  to  the  church  rate;  and  as  the  church- 
wardens and  overseers  hold  the  land  in  trust  not  oiilv 
for  the  relief  of  the  poor,  but  for  the  purposes  to  which 
the  church  rate  is  applicable,  a  recovery  by  the  plaintiff 
would  increase  the  fund  applicable  to  those  purposes, 
and   consequently  diminish  the  witness's  share  of  the 
contribution  for  those  purposes. 
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Bui  it  is  said  that  the  54  Geo,  3,  c.  170,  s.  9,  lenders 

the  witness  competent,  as  this  is  a  matter  relating  to  a 

rale  or  cess.     This  does  not  relate  to  a  rate.     An  appeal  ^ 

against  k  rate  may  be  said  to  relate  to  a  rate,  but  not        Hrccs 

-        ,  _  Wf        7-  I  a»^  others 

ejectment  for  the  recovery  of  a  messuage.   Meredith  v. 


and  Wife. 
Second  point. 


V. 

Gilpin, — cited  to  shew  that  this  is  a  matter  relating  to  f^ "Jvll 
a  rate, — was  overruled  by  Oxenden  v.  Palmer,  The  two 
cases  are  not  reconcilable.  Rex  v.  Buttdgate  in  Auck- 
land (a)  is  an  express  authority  that  the  rated  inhabitants 
of  a  district  indicted  for  the  non-repair  of  a  highway,  are 
not  rendered  competent  witnesses  for  the  defence  by 
54  Geo.  3,  c.  1 70. 

Talfourd,  Serj't.,  in  reply,  was  stopped  by  the  Court. 

Lord   Den  MAN,  C.  J. — The   dibtiuction  which  has 

been  attempted  to  be  made  between  this  case  and  that 

decided  (and  in   my  opinion  rightly  decided)  last  teim, 

has  no  foundation.     The  churchwardens  and  overseers 

demised  the  messuai^e:  It  must  be  taken  that  thev  hau 

an  interest;  and  it  is  clear  they  had  no  interest  except  in 

their  character  of  churchwardens  and  overseers.     l1)ey 

had  therefore  no  power  to  let  except  from  year  to  year; 

and  due  notice  to  quit  was  given. 

The  plaintiff  is  therefore  entitled  to  recover,  unless  I"  ejectment 
«>    >i  •  •  ¥     J  .  brouj^lit  to  de- 

iJall  was  an  mcompetent  witness.     It  does  not  appear  termine  a  te- 

that  Hall  had  any  interest  in  the  event  of  the  suit.     The  """^^  ^^  ™*^^ 

*^  rent,  a  person 

rent  reserved  may  have  been  the  rack  rent;  so  that  the  interested  in 

whole  of  the  argument  for  the  defendants  wants  a  foun-  lltTI!!!!!™* 

o  not  an  incoin- 

dation.     That  fact  distinguishes  this  case  from   those  petent  witness 
which  have  been  cited  for  the  defendants.  ^^  ^„^{l  ^  i, 

shewn  that  he 
LiTTLEDALE,  J. — The  principal  question  in  this  case  **u(J[,^"^^n  ^nd 
was  determined  by  the  case  which  was  disposed  of  last  to  the  tenancy. 
term.    A  distinction  is  sought  to  be  raised,  on  the  ground 

(ff)   1  Adol.  &  Kills,  744. 
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1836.  that  here  the  vicar^  aldermen,  and  burgesses  are  consent 
ing  parties  to  the  present  lease.  The  vicar  and  the  major 
part  of  the  aldermen  and  burgesses^  and  others  the  inha- 
bitants and  parishioners,  are  not  parlies  to  the  lease.  It 
purports  to  be  made  with  their  consent,  and  from  this 
circumstance  we  are  called  upon  to  presume  that  the 
Tease  was  executed  by  virtue  of  a  power.  No  such 
presumption  arises.  I  should  assume,  on  the  contrary, 
that  it  was  merely  wished  to  have  the  consent  of  the 
parishioners.  Oxenden  v.  Palmer  was  an  action  to  esta- 
blish a  right  to  take  shingle  to  repair  the  highways  within 
the  parish.  This  is  a  mere  dispute  between  landlord 
and  tenant.  The  property  belongs  to  the  churchwardens 
and  overseers;,  and  it  is  immaterial  to  the  witness  whe- 
ther the  property  be  occupied  by  the  servants  or  by  the 
tenants  of  the  churchwardens  and  overseers.  To  render 
a  witness  incompetent,  it  should  plainly  appear  that  he 
will  derive  some  benefit  from  the  event  of  the  suit  (a). 
It  does  not  appear  that  Ha/l  had  any  interest  in  disturb- 
ing the  relation  of  landlord  and  tenant  between  the  les- 
sors of  the  plaintiff  and  the  defendants ;  and  therefore 
he  was,  in  my  opinion,  a  competent  witness. 

Williams,  J. — There  is  nothing  in  this  case  to  shew 
that  any  one  had  any  interest  in  the  property  except  the 
churchwardens  and  overseers. 

Enough  does  not  appear  to  satisfy  us  that  Ha//  had  air 
interest  in  the  event  of  the  suit.  In  Marsden  v.  Statis- 
Jield  it  is  laid  down  by  Baylejf,  J.,  that  the  burden  of  proof 
lies  on  the  party  \iho  objects  to  the  competency  of  the 
witness*  It  does  not  follow  that  because  the  churchwar- 
dens and  overseers  succeed  in  this  ejectment,  the  funds  oF 
the  parish  will  be  increased  so  as  to  relieve  individuals 
liable  to  contribute  to  those  funds. 

Judgment  for  the  plaintiff. 

(*i)  Jff/r,  584,  ii.(n). 
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The  Kino  v.  The  Inhabitants  of  Igiitham. 

An  order  of  removal  from  the  parish  of  Ightham,  iu  A.yncar^nter 

and  occupier 

Kent,  to  the  parish  of  Sundridge,  in  the  same  county^  of  land,  is  ap- 
was  quashed,  upon  appeal,  subject  to  the  following  case:  P  J     ^?l^     ' 

*  /     r  rr       '         j  o  ^^o  wishes 

The  respondents   proved  a   settlement  by.  birth   in  to  succeed 
Ightham.    The  appellants  set  up  a  subsequent  settlement  preniice"to  J. 
in  Sundridge,  under  the  following  circumstances: — fVm,  -4. says  he 
Webh,  the  brother  of  the  pauper,  John  Webh,  worked  moreappren- 
willi  Wm.  Wright,  a  carpenter,  residing  at  Ightham,  for  ^j^*'*>  unless 
three  years,  under  a  verbal  contract  of  apprenticeship,  on  the  land  a» 
and  in   1804,  when  the  pauper  was  about  twenty  years  Jl^de^^anj  [hat 
old,  applied  to  IVright  to  take  the  pauper  in  his  place,  he  will  cake 
IVright  answered  "  no,"  that  he  would   take  no  more  ^^  ^^  servant. 

three-years'  apprentices  unless  they  would  agree  to  work  It  is  agreed 
.  .    1      ,  ,.  .  .       .  .      ..,  that  B.  shall 

on  bis  land  as  well  as  at  the  carpentry  busmess.    "  i  will  Hve  with  A, 

have  no  more  apprentices  for  three  years,  unless  he  is  f^*^®  X^?'  ^P 

■^■^  "^         '  ^  learn  the  busi- 

agreeable  to  do  other  work  as  well;  I  will  take  him  to  nessofacar^ 
do  work  as  a  servant.'*     IVright  occupied  three  acres  of  ^,y^o[her"work 
hop  ground.      Wm*  Wtbb  assented,  and  it  was  agreed  that  shall  be 
that  the  pauper  should  live  with  Wright  for  three  years,  vvho  is  to  pav' 

to  learn  tlie  business  of  a  carpenter,  and  do  any  other  I""™  certain 

*^  ,  *^  weeklv  wages, 

work  he  required  him  to  do;  to  be  paid  for  the  first  year  and  also  for 

9s.  a  week,  the  second  \0$.,  and  for  the  third  lis.;  and  ^'^^q'^^^. 

if  the  pauper  did  any  over-work,  he  was  to  be  paid  for  tion,  whether 
.    .        f  ••  •  1*       .     I  •        .       r  t       •  this  agreeroent 

It  in  addition,  according  to  his  rate  of  wages  at  the  time.  constUuted  a 

contract  of 
npprenticeship  or  of  hiring  and  service,  ooght  to  be  decided  by  the  sessions.     But 
where  the  sessions,  having  decided  that  it  is  a  contract  of  hiring  and  service,  granted 
a  special  case,  the  Court,  upon  the  facts  found  as  above,  reversed  their  dec»ioi>, 
holding  that  the  agreement  was  an  im^KM-fect  contract  of  apprenticeship. 
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Wright  added,  that  the  pauper  might  have  Sunday  to 
himself,  if  he  asked  leave,    llie  pauper  entered  Wri^kd 
i;.  service  in  pursuance  of  tliis  agreement,  and  senred  the 

Inhabitants  of  jhree  years,  boarding  and  lodging  at  his  own  ekpense, 

with  a  journeyman. 

Sodki/i,  and  Erskiue  Perry ^  in  support  of  the  order  of 
sessions.  '^Fhe  sessions  have  found  that  this  was  a  con- 
tract of  hiring  and  service.  That  findiixg  is  conclusive. 
In  Rex  v.  St.  Andrew  the  Great ^  Cambridge  {a),  it  y:i9 
made  a  question  of  fact  at  the  sessions,  whether  there 
had  been  a  hiring  and  service  for  a  year,  in  the  appeHant 
parish.  The  sessions  confirmed  the  order  of  remoTil. 
subject  to  the  opinion  of  this  Court.  It  was  held  that 
this  amounted  to  a  finding  by  the  sessions  that  there  wu 
a  hiring  and  service  for  a  year,  and  that  such  finding 
ought  not  to  be  disturbed,  if  there  were  any  premises  to 
warrant  it.  In  Rex  v.  Great  Wishford{h),  it  was  deter- 
mined that  where  upon  a  special  case  the  sessions  state 
the  facts  and  draw  their  conclusion,  this  Court  will  not 
disturb  the  finding,  unless  it  appear  that  the  evidence 
was  contrary  to  the  finding,  or  that  there  was  no  evidence 
to  support  it.  [Lord  Denman,  C.  J.  The  sessions  have 
here  stated  all  the  facts,  upon  which  we  must  give  our 
opinion.  Rex  v.  Great  IVishJord  was  a  question  of  fact: 
This  is  a  question  of  law.] 

The  facts  staled  in  the  case  shew  a  contract  of  hirins 
and  service.  The  pauper  was  proposed  to  the  master 
to  succeed  his  brother,  who  had  served  as  an  apprentice, 
and  the  master's  answer  is,  "  I  will  take  no  more  three- 
years*  apprentices."  The  pauper  subsequently  agrees  to 
the  master's  proposal  to  do  work  as  a  servant.  These 
cases  must  be  decided  by  their  particular  circumstances, 

(o)   3  Maiiii.  &   Rvl.  374;   8       &  Ilyl.  Mag.  Ca.  19. 
IJarii.  &  Crcsbw.  tj(j  1 ;  2  Mann.  (6)  Ant€y  367. 
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aod  not  by  general  rules.    The  question  is,  what  was         1836. 
the  primary  object  of  the  parties.     Here,  it  clearly  was     x^I^"^/^ 
to  engage  a  servant.    This  is  evident  from  the  amount  of  v, 

wages  to  be  paid  by  the  master.  In  the  majority,  if  not  ^"iq^^"^.^^ 
in  all  of  the  cases  in  which  the  contract  has  been  consi- 
dered as  a  defective  apprenticeship,  money  has  been 
contracted  to  be  paid  to  the  master  for  teaching.  In 
this  case,  the  full  wages  of  an  agricultural  servant  were 
to  be  paid  by  the  oiaster.  Rex  v.  Combe  (a),  and  Rex 
V.  JEdingale{b),  will  be  relied  on  by  Uie  other  side,  but 
both  those  cases  are  distinguishable  from  the  present. 
In  Rex  V.  Combe,  it  was  suggested  to  the  pauper  that  it 
would  be  Ltetter  for  him  to  learn  a  trade  instead  of  going 
to  service.  He  had  therefore  an  alternative,  and  be 
chose  to  enter  into  a  contract  of  apprenticeship.  Here, 
there  is  an  apibiguity  in  the  statement  as  to  the  character 
ii)  which  the  pauper  entered  into  the  service.  In  Rex  v. 
£4higa/e,  the  pauper  was  only  employed  in  the  trade  to 
which  he  was  apprenticed.  This  case  resembles  that  of 
Rex  V.  IIUcham(c).  There  the  pauper  let  himsdf  for 
one  year  to  his  brother,  a  carpenter,  at  Hitcham.  He 
was  to  receive  no  money  by  way  of  wages,  but  his  bro- 
ther was  to  teach  him  as  much  as  he  could,  during  the 
year,  of  the  trade  of  a  carpenter,  and  was  to  provide  him 
i|rith  board  and  lodging:  and  the  pauper  was  to  dp  all 
bis  brother's  business  upon  the  farm  which  he  occupied, 
and  any  other  work  which  his  brother  ordered  him: — It 
was  held  that  this  was  a  contract  of  hiring  and  service. 
It  has  been  held,  that  although  it  be  an  ingredient  in  the 
contract,  that  one  party  shall  be  taught  by  the  other,  that 
circumstance  will  not  necessarily  make  it  a  contract  of 

(a)   2   Mann.  &   R^l.  30;  8  (6)  10  Darn.  &  Cressw.  739. 

Barn.  &  Cressw.  82;  1  Mann.  &         (c)  Burr.  S.  C.  489.    . 
Rvl.  Mag.  Ca.  283. 
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1836.         apprenticeship  (a).     Here,  the  pauper  was  to  work  oo 
^•^^/^      the  hop  ground,  which  would  require  incessant  toiU 

Inhmbitants  of      Deedes,  contri.     This  case  is  stated  by  the  sessions 

expressly  to  raise  the  question,  whether  this  was  a  con- 
tract of  hiring  and  service,  or  a  defective  contract  of  ap- 
prenticeship. The  law  is  thus  laid  down  by  Tatiiiiott,i., 
in  Rex  v.  Credilon  (6), — **  1  take  the  true  distinction  in 
these  cases  to  be  this :  where  teaching  on  the  part  of  the 
master,  or  learning  on  the  part  of  the  pauper,  is  not  the 
primary  but  only  the  secondary  object  of  the  partiefi,  that 
will  not  prevent  (where  work  is  to  be  done  for  the  mas- 
ter) the  contract  being  considered  one  of  hiring  and  ser- 
vice. In  all  the  cases  cited,  where  the  contract  was  so 
considered,  it  appeared  that  the  pauper  had  agreed  to 
work  for  his  master,  and  the  master  undertook  to  teach 
him  the  particular  trade  in  which  he  was  conversant,  but 
the  teaching  and  learning  were  incidental ^  and  therefore  it 
was  held  to  be  a  contract  of  hiring.  But  where  teaching 
and  learning  are  the  principal  objects  of  the  parties, 
though  there  was  a  service,  the  contract  is  considered  to 
be  one  of  apprenticeship."  la  this  case,  apprenticeship 
clearly  was  the  primary  object  of  the  parties.  Wm. 
Webb,  the  brother,  had  been  apprenticed  to  Wright^  and 
the  pauper  was  to  take  his  place.  Rex  v.  Hitcham  b 
distinguishable.  In  that  case,  hiring  and  service  were 
the  essence  of  the  contract.  The  master  was  to  teach 
the  servant  as  much  as  he  could  of  the  business  in  lies 
of  wages.  Assuming  that  the  sessions  have  found  this 
to  be  a  contract  of  hiring  and  service,  yet  if  that  finding 
be  manifestly  wrong,  this  Court  will  correct  it.     This 

(a)  Rex  V.  Burback,  1  Maute      v.  Utile  BoUan,  Cald.  867. 
&  Selw.  370.    See  also  RtJt  v.  {b}  2  Bam.  &  Adol.  495. 

Ecc/eJorit  2  Ei\sr,  298;  and  Res 
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was  done  in  Rex  v.  St.  Margarefs,  Lynn  (a).  Rex  v. 
Tedjord(b),  and  Rex  v.  Newtoum(c).  Tbe^KiKo 

V. 

Liord  Denm AN,  C.  J. — This,  m  my  opinion,  is  a  de-  Iohxham. 
fective  contract  of  apprenticeship.  The  pauper  was  to 
live  with  IVrighl  three  years,  to  learn  the  business  of  a 
carpenter,  and  do  any  other  work  be  required  him  to  do. 
I  think  the  master  might  have  been  sited  for  not  teaching 
the  pauper  the  business  of  a  carpenter. 

LiTTLEDALB,  J. — The  paupcr  was  the  brother  of  a 
former  apprentice :  the  master  says,  I  will  have  no  more 
apprentices  for  three  years,  unless  he  is  agreeable  to  do 
other  work  as  well ; — I  will  take  him  to  do  work  as  a 
servant.  The  question  then  is,  whether  the  working  as 
a  servant  was  subsidiary  to  the  apprenticeship.  The 
brother  assented  to  what  the  master  said,  and  it  was 
agreed  that  the  pauper  should  live  with  the  master  for 
three  years,  to  learn  the  business  of  a  carpenter,  and  do 
any  other  work  he  required  him  to  do,  for  which  he  was 
to  be  paid.  It  is  not  unusual  for  a  master  to  pay  his 
apprentice.  Upon  the  whole,  this  must  be  taken  to  be  a 
contract  of  apprenticeship. 

Patteson,  J. —  I  think  this  is  an  imperfect  contract 
of  apprenticeship.  It  appears  that  on  the  first  applica- 
tion by  the  pauper's  brother,  the  master  said  he  would 
take  no  more  apprentices  unless  they  would  work  on  the 
land  as  well  as  at  the  carpentry  business; — and  the  pau- 
per, as  I  understand  the  case,  subsequently  consented  to 
work  as  a  servant,  as  well  as  an  apprentice.     The  pan- 

(a)  9  Dowl.  &  Ryl.  160;  6  (6)  Burr.S.C,57;  2Str.l0t4. 

Bam.  &  Cressw.  97;  4  Dowl.  &  (0  Ante,vo\M  226;  3Ne?.& 

Ryl.  Mag.  Ca.  260.  Mann.  306;  1  Adol.  &  Ellis,  238. 
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per's   object,  however^  was   to  leairii  and   the  master 

undertook  to  take  hitn  as  a  s^vafit  and  teach  him  the 
The  Kino      ,      .  ^ 

t;.  business  of  a  carpenter. 

Inhnhitnnts  of 

ICHTHAM.  r  rt      . 

CoLERiDGEj  J. — l%is  case  sbould  DOt  have  come 
shM*o"8enice  ^^^^'  '^^  sessions  should  havefotllid  whether  this  was 
is  a  question  a  contraet  of  hking  and  service,  or  a  defective  appren- 
ticeship. In  flex  v.  Great  Wishford  there  wai  evidence 
to  support  the  finding  of  the  sessions.  I  agree  with  the 
rest  of  the  Court,  and  I  would  remark,  that  it  would  be 
better  if  counsel  did  not  preS^  for  a  case  on  questions  of 
this  description. 

Order  of  Sessions  quashed. 


of  fact. 


The  King  v.  The  Churchwardens  of  the  Parish  of 
DuRSLEY,  in  the  County  of  Gloucester. 

The  I4ih  see-    Jf^.  V.  RICHARDS  had  obtained  a  rule,  calling  upon 
c.  134,  which'  ^he  churchwardens  of  Dursley   to   shew  cause   why  a 

authorizes         mandamus  should  not  issue,  commanding  them  to  make 

church  war-  .  .  ^ 

dens  to  hor-      certain  payments  therein  specified  to  one  Charles  Bruce 

row  money        Warner,  Esq.,  or  to  raise  by  rate  a  sum  sufficient  for 
upon  the  ere-  '        "i  '  J         ^ 

dit  of  the         that  purpose.      From  the  affidavit,  and  the  documents 
for  defraying     annexed  to  it,  upon  which  the  rule  was  obtained,  the  fol- 

the  expense       lowing  facts  appeared, 
of  repairs  to 

the  church,  In  the  years  1824,  1825,  and  1826,  certam  repairs  had 

contemplates     i^^^f^  ^Qpe  to  the  parish  church  of  Dursley,  at  an  ex- 
future  ex  '^  "^ 

pensesonly,      pense  of  1685/.  I2s.  7jd.     At  a  vestry  held  on  the  SOrfi 

have"al?ead^^^^  ^»y  ®f  November,  18S1,  it  was  resolved,  that  as  413/. 
been  incurred.  35.  QJd.,   part  of  the  above  sum,  still  remained  undis- 

ney  is  borrow-  charged,  the  sum  of  63/.  35.  Qid.  should  be  raised  and 
ed  by  church- 
wardens, under  this  statute,  the  instalments  of  *<  not  less  than  ten  per  cent,  of  the 
principal  sum  borrowed**  ought  to  be  annual. 


1836. 


The  King 

V, 
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paid  ID  part  of  the  said  sum  of  413/.  3^.  d\d*,  and  that 

the  further  sum  of  350/.  should  be  borrowed  upon  the 

credit  of  the  church-rate,  under  the  provisions  of  59 

Geo.  3,  c.  134  (tf),  and  that  the  churchwardens  should    The  Church- 
'  ''  ^  wardens  of 

apply  to  the  bishop  and  the  incumbent  for  their  consent     Dcrslby. 
to  the  proposed  scheme.   An  application  was  accordingly 
made  to  the  bishop  and  the  incumbent,  and  their  con- 
sents duly  obtained.     On  the  27th  February,  1832,  the 
required  loan  was  obtained  from  Mr.  Warner  by  Messrs. 
Bloxsome  and  Hkks,  the  then  churchwardens  of  Dursley, 
and,  in  order  to  secure  the  repayment  of  it  to  him,  a 
deed  of  charge,  under  their  hands,  bearing  date  on  that 
day,  was  executed.     The  deed,  after  reciting  the  above 
ficts,   provided  that  the  said  sum  of  350/.  should  be 
repaid   by  annual  instalments  of  50/.  each,  on  the  27th 
February  in  each  and  every  year,  up  to  and  including  the;' 
year  1B39>  and  that  interest  at  the  rate  of  five  per  cent, 
should  be  paid  by  equal  half-yearly   payments  on  the 
27 tb  August  and  the  27th  February,  in  each  and  every 
vear.      It   then   declared,   that   the   said   principal  and 


(a)  Iiuituled  ''  An  Act  to 
amend  and  render  more  effec- 
tual an  act  passed  in  the  last  scs- 
sioo  of  parliameut  for  building, 
and  promoting  the  building  of 
additional  churches  in  populous 
parishes." 

The  14th  section  enacts, ''that 
it  shall  and  may  be  lawful  for 
the  churchwardens  of  any  parish, 
with  the  consent  of  the  vestry, 
or  persons  possessing  the  powers 
of  vestry,  and  with  the  consent 
of  the  bishop  and  incumbent, 
«nd  they  are  hereby  authorized 
«od  empowered  to  borrow  and 
raise,  upon  the  credit  uf  the 
church  rates,  or  of  any  rates 


made  under  the  said  recited  act, 
or  this  act,  of  any  such  parish, 
such  sum  or  sums  of  money  as 
shall  be  necessary  for  defraying 
the  expense  of  repairing  any 
churches  or  chapels ;  and  they 
are  hereby  empowered  and  re- 
quired, in  any  case  in  which 
such  money  shall  have  l>een  bor- 
rowed, to  raise  by  rate  a  sum 
sulBcient,  from  time  to  time,  to 
pay  the  interest  of  the  money  so 
borrowed,  and  not  less  than  ten 
per  cent,  of  the  principal  sum 
borrowed,  out  of  the  produce  of 
such  rates,  until  the  whole  of 
the  money  so  borrowed  shall  be 
repaid.'' 
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1856. 
The  King 

V. 

"Die  Church- 
wardens of 
DvasLEr. 
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interest  were,  and  should  continue  to  be  chargeable  and 
charged  upon  the  church  rates  then  raised  or  thereafter 
to  be  raised  in  the  «aid  parish,  until  tliey  were  fully  re- 
paid. A  bond,  of  the  same  date  with  the  deed,  was  also 
executed  to  Mr.  Warner  by  Messrs.  Bloxsome  and  Hicks^ 
and  seven  other  persons,  who  were  at  that  time  pa- 
rishioners of  Dursley,  in  th^  penal  sum  of  700/.  By  the 
condition  of  this  bond,  after  reciting  the  deed  of  charge, 
and  that,  upon  the  treaty  for  the  loan,  it  was  agreed  be- 
tween the  obligee  and  obligors,  that  such  a  bond  should 
be  executed,  it  was  provided,  that  each  of  the  obligors 
should  become  severally  and  respectively  liable  for  the 
due  payment  of  the  said  sum  of  350/.  and  interest,  in  the 
manner  speci6ed  by  the  deed,  but  only  to  the  extent  of 
one  ninth  part  of  the  whole  sum,  or  such  part  of  it  as 
should  remain  due.  The  instalment  which  became  due 
in  February,  1833,  was  duly  paid,  and  also  all  interest 
up  to  the  27th  August,  f834.  Default  having  been 
made  in  payment  of  the  next  instalment,  an  applicatioa 
^'as  made  by  Mr.  Warner's  solicitors,  to  Messrs.  West 
and  Bishop,  the  then  churchwardens  of  Dursley,  calling 
upon  them  to  make  a  rate  for  the  purpose  of  raising  and 
paying  the  sum  then  due  to  their  client.  The  affidavit 
stated  the  deponent's  belief  that  such  a  rate  was  made, 
but  that  it  proved  unproductive.  On  29th  July,  18J5, 
no  money  having  been  paid  to  Mr.  Warner,  a  second 
application  was  made  by  his  solicitors  to  the  same 
churchwardens,  but  without  effect. 

The  affidavits,  in  answer,  which  were  made  by  Bishop, 
stated,  among  other  facts,  that  upon  his  calling  upon  the 
rate- payers  of  the  parish  to  pay  the  rate  made  in  189^, 
the  principal  part  of  them  refused  to  pay  it,  and  expressed 
their  determination  to  resist  it,  on  the  ground  that  it  was 
made  for  the  purpose  of  paying  a  debt  incurred  in  the 
years  1824  and  1825,  previously  to  many  of  them  b^ 


■ 
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coming  occupiers  or  possessors  of  property  in  the  parish,  i836. 

by  certain  of  the  then  inhabitants,  in  new-pewing  and  ^^^^^^^ 

ornamenting  the  church,  and  not  for  or  towards  its  neces-  ^, 

sary  repairs.    It  was  further  stated,  that  the  rate  referred  '^'*®  Church- 

.  wardens  uf 

to  in  the  deed  of  charge,  and  expressed  to  have  been  Durslit. 
made  upon  the  SOth  of  November,  J 83 1,  had  never  been 
collected,  and  that  Hicks,  one  of  the  preceding  church- 
wardens, when  required  to  pay  his  share  of  the  rate  of 
183£,  refused,  on  the  ground  that  the  one  granted  to  him 
in  November,  1831,  had  not  been  yet  collected. 

Theiiger  and  Busbu  now  shewed  cause.  In  the  first  First  objec- 
place  it  is  submitted,  that  the  motion  for  a  mandamus  ^'^"* 
will  not  lie,  because  another  and  a  better  remedy  is  open 
to  the  party  applying  for  it.  It  is  clear,  that  when 
another  remedy  exists,  a  mandamus  will  not  lie.  The 
only  case  in  which  the  Courts  have  held  otherwise  is 
Rex  V.  The  Severn  and  Wye  Railway  Company  (a). 
That  case,  however,  is  distinguishable  from  the  present, 
and  yet,  even  there,  Abbott,  C.J.  said,  that  he  had  enter- 
tained considerable  doubts,  during  the  discussion,  whe- 
ther the  Court  ought  to  grant  a  mandamus  to  compel 
the  doing  of  an  act  the  omission  to  do  which  might  be 
prosecuted  by  indictment.  Here,  the  party  applying 
has  taken  a  bond  from  the  two  churchwardens  and  seven 
other  parishioners.  [Coleridge,  J.  That  is  no  remedy 
against  the  rate-payers.]  Certainly  not;  but  it  is  a 
remedy  by  which  the  applicant  can  recover  the  money 
advanced  by  him. 

In  the  second  place,  even  supposing  that  a  mandamus  Second  objec- 
will  lie,  it  is  submitted  that  the  Court  will  not  grant  it  ^"* 
in  this  instance,  lest  they  should  subject  the  churchwar- 
dens to  the  risk  of  an  action.     It  is  stated,  that  they 

{a)  2  Barn.  &  Aid.  646. 
VOL.  III.  B  K 
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1836.         have  already  made  an  attempt  to  collect  the  rate,  and 

J'^"^!^^       ^hat  the  parishioners  have  refused  payment.   Any  attempt 
The  Kisio  ^    ^      ^  -.  ,j  r 

V.  to  enforce  the   payment   summarily,  would  expose  the 

The  Church-    churchwardens  to  an  action.     Several  cases  of  that  kind 

wardens  of 

DcRSLET.      have  already  occurred,  and  particularly  of  late.     [Li7//e- 
(ialCf  J.  They  are  not  called  upon  to  issue  a  distress-war- 
rant; they  are  merely  required  to  pay  off  the  money,  or 
to  levy  a  rate.]     The  first  part  of  the  rule,  it  is  sub- 
mitted, is  perfectly  unfounded.    The  only  question  which 
can  arise  is,  whether  this  Court  will  compel  the  church- 
wardens to  raise  the  money  by  kvyitig  a  rate.     In  Rex 
V.  Hall  and  Dyer  (^ ),  this  Court  refused  to  compel  ma- 
gistrates to  act,  when  it  was  not  clear  that  the  act  which 
they  were  required  to  do  was  legal.     The  main  poiot 
for  discussion  therefore  is,  whether  it  is  competent  to 
churchwardens  to  raise  money  for  the  purpose  of  defray- 
ing the  expenses  of  repairs  to  the  church  which  have 
been  completed  several  years  previously.     And  it  is  sub- 
mitted, that  they  are  not  at  liberty  to  raise  money  for 
such  a  purpose,  either  by  a  loan  or  by  a  rate.     If  thej 
were  so,  the  conseqi)ence  would  be,  that  after  a  lapse  of 
five  or  six  years,   the  then  existing  parishioners  might 
have  the   whole  burden    of  antecedent    repairs   thrown 
upon  them.     No  doubt,  if  in  1824  the  amount  of  neces- 
sary repairs  had  been  ascertained,  and  the  money  had 
been  raised  upon  loan,  before  its  expenditure,  the  preseut 
inhabitants  would  have  been  liable.     The    language  of 
the   Hth  section  of  the  stat,  59  Geo.  3,  c.  Idl,  wiiich 
authorizes    the    borrowing   of  '*  such   sum    or   sums  of 
money  as  shall  be  itecessari/,^*  shews  that  the  legislature 
contemplated  prospedive  repairs  only.    It  is  apprehended 
to  be  the  duty  of  the  churchwardens,  in  a  case  of  this 
kind,  to  ascertain  the  probable  amount  of  the  required 

(a)  4  Xer.  J^  Mann.  516;  2  A<lol.  &  Ell.  6D6. 
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repairs,  and  then  to  obtain  the  consent  of  the  vestry,  the 

bishop,  and  the  incumbent.     When  that  has  been  done,     ^,    „ 

.  The  KiKo 

tbey  may  make  a  rate,  or  raise  the  money  by  way  of  v, 

loan,  without  any  further  consent  of  the  parishioners;  hardens  of 
Rex  V.  The  Churchwardens  of  St,  Mary^  Lambeth  (a),  '  DoastsY. 
But  if  the  churchwardens  might  raise  the  money  sis 
years  after  the  repairs  were  completed,  why  might  they 
not  do  so  twelve  or  twenty  years  afterwards?  Where 
must  the  line  be  drawn  ?  The  reasonable  mode  of  pro* 
ceeding  is,  to  ascertain  the  requisite  amount,  and  to  ob* 
tain  the  necessary  consent  before  making  the  repairs^ 
and  then  to  make  the  rate.  It  would  be  a  great  incon- 
venience and  hardship  upon  the  subsequent  inhabitants 
of  a  parish,  if  the  churchwardens  could  at  any  time  raise 
money  tP  defray  by-gone  expenses. 

JR.  F.  Richards,  contr^.  As  to  the  first  objection, — It  First  point. 
is  submitted  that  there  is  no  ground  for  saying,  that  the 
taking  a  collateral  security  from  private  individuals,  by 
way  of  remedy  to  be  adopted  in  the  event  of  the  rates 
failing,  precludes  the  obligee  from  having  the  benefit  of 
a  mandamus. 

Then,  as  to  the  second  point, — To  prevent  this  Court  Second  point. 
from  issuing  a  mandamus,  there  must  be  reasouable 
ground  for  apprehending  that  the  consequence  of  such 
a  step  will  be  to  expose  the  party  complying  with  the 
mandate  to  an  action,  of  the  result  of  which  doubt  may 
be  entertained.  And  the  Court  will  always  inquire,  with 
a  view  to  ascertain  this.  The  real  question,  (which  is 
one  of  general  importance  and  has  already  been  raised  in 
several  parishes,)  is,  whether,  in  1832,  the  churchwar- 
dens, with  the  consent  of  the  vestry,  incumbent,  and 
ordinary,  had  the  power  to  bind  the  parishioners ;  and 

(a)  3  Barn.  &  Add.  651. 
R  R  2 
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it  is  submitted  that  the  clause  in  question  gave  them 
that  power.     No  doubt  there  will  be  an  incooveaience 
V,  whichever  way  the  Court  may  decide.    On  the  one  bind, 

Tiie  Church-  ^|^*^  hardship  may  arise,  that  the  parishioners  of  the  pre* 
DuASLEY.  sent  time  may  have  to  pay  for  matters  with  which  thej 
had  nothing  to  do;  and,  on  the  other  hand,  the  whole 
burden  may  be  thrown  upon  those  who  were  in  the  pt- 
rish  at  the  time,  although  the  repairs  done  may  bate 
been  of  a  substantial  and  permanent  nature.  For  the 
purposes  now  under  discussion,  the  parish  must  be  con* 
sidered  as  a  quasi  corporation.  In  order  to  protect  it 
from  improper  charges,  the  consent  of  the  vestry,  the 
bishop,  and  the  incumbent,  must  first  Jbe  obtained. 
Even  assuming  that  money  cannot  legally  be  borrowed 
for  by-gone  repairs,  the  party  lending  has  nothing  to  do 
but  to  see  that  the  necessary  consent  has  been  obtained 
^  from  the  proper  parties.     Me  is  not  bound  to  see  that 

the  money  is  applied  specifically  to  repairs ;  and  it  if 
therefore  no  answer  to  his  demand,  that  the  money  bai 
been  improperly  expended.  The  effect  of  discharging 
4his  rule  will  be,  to  prevent  any  person  from  lending 
money  upon  the  security  of  the  rates.  It  will  throv 
upon  the  lender  the  burden  of  seeing  that  the  money  is 
well  applied,  as  well  as  the  risk  of  its  being  misapplied. 
It  does  not  appear  that  there  has  been  any  decision  on 
the  point  since  the  case  cited  of  Rex  v.  The  Churchwar- 
dens  of'  St,  Mary,  Lambeth.  The  whole  question,  how- 
ever, turns  upon  the  14th  section  of  the  stat.  5i)  Geo.  5, 
c.  134,  in  the  language  of  which,  it  is  submitted,  there  is 
nothing  to  prevent  the  levying  of  such  a  rate  as  is  re- 
quired by  this  rule.  The  words  are — "  w*hich  shall  be 
necessary  for  defraying  the  expense  of  repairing,  &€." 
The  term  "  expense,"  may  mean  either  a  by-gone  or  fu- 
ture outlay. 

Cur.  adv.  vu/t. 


The  KiNQ 
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Lord  Denman,  C.  J.,  on  a  subsequent  day  delivered        1836. 

the  judgment  of  the  Court  as  follows : — ^ThU  was  an 

application  for  a  mandamus  to  be  directed  to  the  church-*  v. 

wardens  of  Dursley,  commanding  them  to  make  a  rate   ^®  Churcb- 

•^ '  o  wardens  ot 

and  take  all  necessary  steps  for  the  payment  to  Charles     Durslkt. 

Uruce  Warner,  of  the  instalments  remaining  due  on  a 

sum  of  350/.,  which  had  been  borrowed  for  the  purpose 

of  defraying  the  expenses  of  repairing  the  parish  church, 

and  charged  upon  the  church  rates  under  the  authority 

of  the  ,59  G.  3,  c.  134,  s.  11. 

It  appeared,  among  other  facts,  that  the  repairs  in 
question  bad  been  done  in  the  years  1824,  1823,  and 
ldS6,  at  an  expense  of  1500/.;  that  in  1832  the  sum  of 
S50/.  remaining  unpaid,  the  applicant  had  been  asked  to 
lend  that  sum,  and  had  done  so,  receiving  a  deed  of 
charge,  regular  in  form,  and  with  the  necessary  consent 
of  the  bishop,  incumbent,  and  vestry ;  one  instalment  of 
the  principal  and  interest  had  been  paid  in  1833,  and  the 
interest  to  August,  1834. 

It  was  objected,  on  shewing  cause,  that  the  section  in 
question  does  not  authorize  the  borrowing  of  money  and 
charging  the  rates  retrospectively.  We  have  considered 
this  objection,  and  although  the  words  of  the  statute  are 
in  this  respect  general,  we  are  of  opinion  that  it  must 
prevail. 

It  is  a  general  rule  with  respect  to  parish  rates, 
founded  on  obvious  principles  of  policy  and  justice,  that 
they  are  not  to  be  made  retrospectively.  The  payers 
being  a  fluctuating  body,  nothing,  generally  speaking,  is 
more  just  or  more  likely  to  conduce  to  economy,  than  to 
hold  that  they  who  create  a  charge  shall  themselves  bear 
it.  The  statute  has,  to  a  certain  extent,  modified  the 
general  rule,  and  the  churchwardens  are  authorized,  with 
the  sanction  of  the  vestry,  bishop^  and  incumbent,  to 
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1836.         borrow,  on  tbe  credit  of  the  rates,  such  sum  of  moiiey  as 

^*-^^^^       shall  be  necessary  for  defraying  the  expense  of  repairing 

^  the  churchi  and  they  are  then  empowered  and  required 

The  Church-    to  raise  by  rate  a  sum  suflScient,  from  time  to  time,  to 
wardens  of  ,       .  t  •  ■  r  • 

DtKSLET.     psy  ^be  ui teres t,  and  not  less  than  10  per  cent  of  the 

principal,  until  the  whole  of  the  money  so  borrowed  sinD 

be  repaid. 

It  appears  to  us  that  all  the  provisions  point  clearly  to 
the  limits  of  departure  from  the  general  principle  abofe 
stated.  The  consent  of  the  incumbent  and  bishop  ap- 
pear to  have  been  thought  necessary,  in  order  to  see  diat 
the  repairs  should  be  of  that  onerous  and  pennanent 
nature  which  might  properly  be  thrown  in  part  on  the 
payers  of  succeeding  years :  Their  consent,  and  that  of 
the  vestry,  have  the  effect  also  of  securing  the  parish 
from  an  improvident  outlay:  and  finally,  the  provisios, 
that  the  principal  and  interest  shall  be  paid  in  ten  mstal- 
ments,  (which  ought,  in  our  opinion,  to  be  annoal,) 
secures  the  participation  of  the  existing  rate-payen  is 
the  discharge  of  the  loan,  and  prevents  it  from  becombg 
a  burthen  at  any  indefinite  period  on  their  successors. 

The  obvious  purposes  of  the  act,  so  necessary  to  pre- 
vent abuses  of  the  power  given  by  it,  can  only  be  secured 
by  an  adherence  to  the  general  rule  stated  above,  in  ail 
particulars  not  specially  provided  for  by  the  clause.  We 
are  therefore  of  opinion,  that  the  rate  now  sought  to  be 
imposed  would  not  be  authorized  by  the  statute,  and  of 
course  that  the  present  rule  must  be  discharged. 

Rule  discharged. 
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1H36. 

The  King  v.  Charlrs  Heath  (c/). 

At  the  quarter  sessions  held  at  Petwortb,  in  the  county  An  applica- 
of  Sussex,  on  the  8th  January,  1836,  an  order  was  made  o^^  linder 
oil  Charles  Heath,  of  the  parish  of  Stopham,  as  the  fa-  4  &  5  WUL4, 
ther  of  a  male  bastard  child,  to  reimburse  the  parish  of  maimennnce 
Stopham  for  the  maintenance  of  the  child,  under  the  4  of  a  bastard 

,  .    .  r   t  •    r>  child,  which 

&  5  Will.  4,  c.  7o,^8ubject  to  the  opuuon  of  this  Court  had  become 

upon  the  following  case :  chargeable, 

*^      ^  °  ^  ^  sixteen  days 

Eliza  Paifold,  of  the  parish  of  Stopham,  single  woman,  before  tho 

was,  on  the  l6lh  August,  1834,  delivered  of  a  male  bas-  ^j^J^^  wasT*" 

lard  child,  which    became,  on  the  29th  September,  in  'n«de  to  the 

the  same  year,  chargeable  to  Stopham,  and  continued  gi^ns^  without 

so  until  the  makinir  of  the  said  order.     The  quarter  ses-  gpod  reason 

"  ^  shewn  why  the 

sions  next  after  the  29th  September,  1834,  was  held  at  application 

Chichester,  for   the  said  county,  on  the    I5ih   day   of  ^^^  "^' ^^ 

'  .       .  sooner  made : 

October,  in  the  same  year.  No  application  was  made  by  Held,  that  the 
the  overseers  of  Stopham  for  an  order  on  Charles  Heathy  „^,  jurisdiction 
in  respect  of  the  said  bastard  child,  until  the  quarter  ^o  entertain  it. 
sessions  held  at  Petworth,  on  the  Bth  January,  1835,  whether  the 
nor  was  any  notice  served  on  him  by  the  overseers  of  application 

•'  .  ,  "^  .       ,         must,  in  all 

Stopham,  of  any  mtention  to  make  such   application,  cases,  be  made 
until  the  9th  December,  1834.     It  was  objected,  on  the  g^g'/^n/after 
part  of  the  said  ^Charles  Htalh,  that  the  sessions  held  on  the  child  be- 
the  8th  January,  1835,  had  no  jurisdiction  to  hear  such  ^^1^^ 
application.     This  objection  was  overruled.    The  Court 
also  considered  that  it  was  not  necessary  for  the  over- 
seers to  shew  that  they  had  made  diligent  inquiry  as  to 
the  father  of  such  child,  previous  to  the  October  ses- 
sions;   and   they  held,  that  though  the  child   became 
chargeable  on  the  29th  September,  still  that  the  applica- 

(a)  This  case  was  decided  in  in  consequence  of  the  great  im- 
Trinity  term,  1836.  It  has  been  portanceofthe  decision  to  Courti 
inserted  out  of  its  proper  order      of  Quarter  Sessions. 
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18S6.         t>o"  ^o  ^^^  Epiphany  quarter  sessions  was  io  sufficient 

^^'^^      time  under  the  provisions  of  the  statute. 

The  King 

Heath.  Darby,  against  the  order  of  sessions.     It  was  iucam- 

bent  upon  the  overseers  to  make  their  application  either 
at  the  sessions  next  after  the  child  became  chargeable, 
or  else  to  shew  that  they  had  made  diligent  inquiry  after 
the  father  of  the  child,  and  had  been  unable,  up  to  tbe 
time  when  those  sessions  were  held^  to  discover  eitiicr 
his  name  or  his  residence.  Sect  72  of  tbe  Poor  Law 
Amendment  Act,  requires  the  overseers,  after  diligeit 
inquiry  as  to  the  father,  to  apply  to  the  next  genend 
quarter  sessions  of  the  peace  after  the  child  has  become 
chargeable.  The  73d  section  enacts,  that  no  such  ap- 
plication shall  be  heard  at  such  sessions,  unless  foorteei 
days'  notice  shall  have  been  given;  and  in  case  there 
shall  not|  previously  to  such  sessions,  have  been  sufficient 
time  to  give  such  notice,  the  hearing  of  such  applicatioD 
shall  be  deferred  until  the  next  ensuing  general  quarter 
sessions.  The  legislature  therefore  manifestly  makes  a 
distinction  between  the  application  and  the  hearing,  and 
requires  the  application  to  be  made  to  the  next  sessions 
after  the  chargeabilityi  even  though  sufficient  time  should 
not  have  elapsed  for  giving  tbe  required  notice.  In  Rei 
v.  The  Justices  of  Oxfordshire  (a),  it  was  laid  down  by 
Coferidge,  J.,  that  the  application  must  be  made  to  the 
sessions  next  after  the  birth  of  the  child  and  its  charge- 
ability,  and  that  the  provision  that  the  application  should 
be  made  after  diligent  inquiry  as  to  the  father,  was  pro- 
bably directory;  and  that  learned  judge  laid  it  down  as 
a  general  rule,  that  the  application  must  be.  made  to  tbe 
next  sessions.  It  would  be  exceedingly  unjust  if  tbe 
overseers  were  allowed  the  full  period  of  seven  years  to 
make  an  application  of  this  description.    Such^  however, 

(tf)  Po5^  610. 
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is  the  effect  of  the  decision  of  the  sessions  in  the  present  1836. 
case ;  for  that  Court  held  that  it  was  not  necessary  for 
the  overseers  to  shew  that  they  had  made  inquiry  as  to 
the  father  of  the  child»  previously  to  the  October  ses-  Heath. 
sions,  and  that  although  the  child  became  chargeable  in 
September,  yet  that  the  application  was  in  suflScient 
time  if  made  in  January.  Whether  the  application  is 
to  be  made  at  the  next  sessions  after  the  child  becomes 
chargeable^ — or  after  the  child  has  become  chargeable 
and  the  name  of  the  father  has  been  discovered^ — or 
after  the  chargeability  of  the  child  and  the  discovery  of 
the  father,  and  also  the  discovery  of  corroborative  evi- 
dence,— this  order  of  sessions  must  be  quashed,  as  it 
does  not  appear  that  diligent  inquiries  were  made  by  the 
overseers  before  the  next  sessions. 

W.  H.  Watson^  in  support  of  the  order  of  sessions. 
The  argument  on  the  other  side  requires  an  impossibility, 
in  that  the  overseers  are,  according  to  the  argument,  to 
apply  for  an  order  against  a  person  who  is  not  known 
to  them.  In  the  present  case,  it  does  not  appear  that 
the  overseers  had  ascertained  who  the  father  was  until 
after  the  October  sessions.  It  cannot  be  assumed  that 
the  father  was  known  to  the  overseers  in  sufficient  time 
to  enable  them  to  give  him  fourteen  days'  notice,  since 
two  days  only  elapsed  before  the  commencement  of  the 
fourteen  days,  and  it  was  only  during  those  two  days 
that  the  overseers  had  time  (in  the  words  of  the  act)  to 
make  diligent  inquiry.  This  case  is  distinguishable  from 
Ilex  v.  The  Justices  of  Oxfordshire,  as  there  the  father 
was  known  previously  to  the  Michaelmas  sessions,  and 
the  overseers  went  to  those  sessions  for  the  purpose  of 
making  the  application,  but  finding  that  it  was  neces- 
sary to  have  corroborative  evidence  they  abandoned  their 
intention,  and  afterwards  made  application  to  a  subse-* 
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quent  sessions.      The  enactment  as   to  the   period  in 
^hich  the  application  is  to  be  made  is  directory  only. 
V,  Assuming,  however^  that  the  enactment  is  uiandatory, 

Heath.  ||^^  language  of  the  act  may  be  referable  to  a  continuing 
chargeability»  and  the  period  within  which  the  applica- 
tion must  be  made  ought. to  be  computed  from  the  time 
when  relief  was  last  given  to  the  child.  The  73d  section 
provides,  that  whenever  an  application  shall  be  heard, 
the  costs  of  the  maintenance  of  the  child,  io  case  the 
Court  shall  think  proper  to  make  an  order,  shall  be 
calculated  from  the  birth  of  the  child,  if  such  birth  shall 
have  taken  place  within  six  calendar  months  previous  to 
such  application  being  heard ;  but  if  the  birth  shall  have 
taken  place  more  than  six  calendar  months  previous  to 
such  application  being  heard,  then  from  the  day  of  the 
commencement  of  six  calendar  months  next  preceding 
the  hearing  of  such  application.  The  legislature  there- 
fore contemplated  a  case  where  a  child  has  been  charge* 
able  more  than  six  calendar  months  previously  to  making 
the  application.  [Lord  Denman,  C.J.  The  appeal  may 
be  respited.]  The  only  respite  allowed  by  the  act  is, 
where  there  has  not  been  sufficient  time  to  give  fourteen 
days'  notice  to  the  person  intended  to  be  charged  with 
being  the  father  of  the  child.  [Lord  Denman^  C.  J. 
There  must  be  authority  to  respite.  The  73d  section 
does  not  take  away  the  power  of  deferring  the  hearing 
of  applications  on  proper  occasions.  Palieson,  J.  The 
first  sessions  after  the  child  became  chargeable  were  in 
October.  If  you  say  that  the  January  sessions  were  the 
first  practicable  sessions,  it  is  for  you  to  shew  that] 
The  fact  was,  it  is  believed,  that  inquiry  had  been  made, 
and  that  the  father  could  not  be  discovered. 

Lord  Denman,  C.  J. — The  objection  was  taken  in 
this  case,  that  the    Court  of  Quarter  Sessions  had  no 
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jurisdiction  to  hear  the  application  of  the  overseers.  tBS6. 
Whether  or  not  the  Court  had  jurisdiction,  depends  on 
the  7^  section  of  4  &  5  H'i/L  4,  c.  76.  That  section 
declares^  that  nhere  an  illegitimate  child  becomes  Heatb. 
chargeable  to  anj  parish,  the  overseers  may,  if  they 
tfahik  proper,  after  diligent  inquiry  as  to  the  father  of 
such  child,  apply — not  to  the  quarter  sessions  of  the 
peace  generally,  but — to  the  next  general  quarter  ses- 
sioos  of  the  peace.  It  is  reasonable  and  just  that  there 
should  be  some  limitation.  The  legislature  evidently 
intended  that  the  application  should  be  prompt,  lest  the 
overseers  should  defer  the  application  until  the  party 
charged  had  lost  all  means  of  proving  that  he  was  not 
the  father  of  the  child.  Whether  the  period  of  limitation 
is  to  begin  from  the  time  when  the  child  becomes 
chargeable,  or  the  father  is  discovered,  or  after  diligent 
inquiry  as  to  the  father,  the  Court  of  Quarter  Sessions 
had  not,  on  any  supposition,  jurisdiction  in  this  case. 

LiTTLEDALE,  J. — I  am  uot  without  doubt;  but,  upon 
the  whole,  I  am  disposed  to  think  that  this  72d  section 
requires  the  application  to  be  made  to  the  first  sessions. 
Whether  that  is  the  sessions  next  after  the  child  be- 
comes chargeable,  or  next  after  the  father  is  ascertained, 
it  is  not  necessary  now  to  determine.  The  words  of 
die  act  are,  that  when  any  child  shall  be  bom  a  bastard, 
and  shall  become  chargeable  to  any  parish,  the  over- 
seers may,  if  they,  think  proper,  after  diligent  inquiry  as 
to  the  father,  apply  to  the  next  general  quarter  sessions 
of  the- peace.  I  am  rather  disposed  to  think  that  the 
application  ought  to  be  made  to  the  first  sessions  after 
the  child  becomes  chargeable.  It  has  been  urged,  that 
unless  the  father  is  known,  it  is  impossible  to  make  the 
application  to  the  next  sessions.  The  words  of  the 
statute  are  however  plain,  and  we  are  not  to  put  a  forced 
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1836.  construction  upon  plain  and  intelligible  Unguige.  If 
the  act  is  not  sufficiently  explicit,  it  ought  to  be  amended. 
The  sessions  had,  in  the  present  case,  no  jurisdictiou. 
Hbath.  Notice  of  the  intended  application  was  not  given  U> 
Heath  until  the  9th  of  December:  The  child  was  bore 
on  the  preceding  1 6th  of  August,  and  became  charge- 
able on  the  29th  September.  It  is  not  stated  when  the 
overseers  knew  who  the  father  was,  and  it  does  not  tp-' 
pear  that  they  did  not  know  him  shortly  after  the  birth 
of  the  child,  and  fourteen  days  before  the  October  ses- 
sions, so  as  to  be  in  a  situation  to  apply  to  those  sessions 
for  an  order  of  maintenance. 

Patteson,  J. — I  do  not  see  how  to  avoid  the  con- 
struction put  upon  the  72d  section,  by  my  lord  and  my 
brother  Littledale,  The  words  are  plain,  and  we  hate 
no  right  to  attach  a  meaning  to  those  words  different 
from  that  which  they  ordinarily  bear.  These  are  the 
words  of  the  statute, — **  when  any  child  shall  hereafter 
be  born  a  bastard,  and  shall  by  &c.  become  chargeable 
to  any  parish,  the  overseers  may,  if  they  think  proper," 
(and  *'  if  they  think  proper"  means  that  they  are  not 
bound  to  make  the  application  at  all,)  "after  diligent 
inquiry  as  to  the  father  of  such  child,  apply  to  the  neit 
genet  al  quarter  sessions  of  the  peace."  This  is  plain 
and  intelligible  language.  The  child  in  the  present  case 
was  chargeable  on  the  29th  of  September,  and  the  ses« 
sions  were  held  on  the  Idth  of  the  following  October. 
Those  were  prim^  facie  the  sessions  at  which  the  appli- 
cation should  be  made.  This  construction  is  fortified 
by  the  next  section,  which  provides  that  if  there  be  not 
sufficient  time,  previously  to  such  sessions,  to  give  the 
person  intended  to  be  charged  as  the  father  of  such 
child,  fourteen  days'  notice,  the  hearing  of  the  applica- 
tion shall  be  deferred  to  the  next  sessions.     Tliis  73d 
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section,  however,  is  relied  on  as  shewing  that  by  the 
expression  ''next  sessions/' is  meant  the  first  practicable 
sessions.      Suppose   a    child    was    born    and    became  v. 

chargeable  on  the  12th  of  October,  and  the  sessions  "*ath. 
were  held  on  the  14th,  it  may  be  that  the  overseers  are 
not  bound  to  make  the  application  to  those  sessions. 
Ill  the  present  case  there  was  sufficient  time  to  give 
fourteen  days'  notice,  and  whatever  may  be  the  effect  of 
the  statute  where  there  are  not  fourteen  days  between 
the  birth  and  the  sessions,  that  is  immaterial  to  the  pre- 
sent question.  In  the  present  case,  at  all  events,  it  lay 
upon  the  overseers  to  shew  by  evidence  why  they  did 
not  make  their  application  at  an  earlier  period.  It  is 
objected  that  there  was  not  sufficient  time  to  make  dili- 
gent inquiry  as  to  the  father,  and  that  the  overseers  may 
not  have  known  who  he  was.  That  however  was  not 
shewn  in  evidence,  and  the  sessions  considered  that  it 
vras  unnecessary.  For  any  thing  that  appears  on  the 
statement  of  this  case,  the  overseers  may  have  known 
who  the  father  was  shortly  after  the  child  was  born. 

Williams,  J. — I  am  of  the  same  opinion.  The 
words  of  the  statute  are  plain.  The  case  shortly 
amounts  to  this, — that  prim%  facie  the  application  was 
loo  late.  That  objection  was  taken,  and  the  overseers 
did  not  shew  why  they  had  not  applied  earlier.  If  any 
reasons  had  been  shewn  why  the  application  had  not 
been  made  in  October,  that  would  have  wholly  varied 
-the  case.  The  January  sessions  were  not  the  next,  and 
no  explanation  was  given  why  the  first  sessions  were 
passed  over. 

Order  of  Sessions  quashed. 


CASES  IN  THE  KING's  BENXH, 


The  King  v.  The  Justices  of  Oxfordshire. 

Held, per Co^  JX  June,  1835,  a  fortnight  before  the  Midsummer  ses- 
O^e'r Court,  sions,  a  young  woman  was  delivered  of  a  bastard  child 
that  undcf-  ^^  Bletchington,  in  Oxfordshire.  At  the  October  ses- 
c.  76,  s.  79,  an  sions,  the  overseer  of  that  parish  went  with  the  mother 
mppliaition  for  ^f  ^j^^  ^|^j| j  ^  ^j^^  sessions,  to  procure  an  order  upoo 

putative  father  the  putative  father,  but  finding  that  it  was  necessary  to 
child  need^  ^^  provided  with  corroborative  evidence,  he  made  no 
not,  in  all  application  then  to  the  court,  but  returned  to  procure 
to  the  first        such  evidence.     At  the  Epiphany  sessions,  be  applied 

sessions  after  j^y  counsel  for  an  order,  but  the  justices  decided  tfctt 
the  child  he-        -^  .       .  '' 

comes  charge-  the  apphcation  was  made  too  late,  and  refused  to  enter- 

the  first  ses^  Churchill,  in  Hilary  term  last,  obtained  a  rule  nisi  for 

it  can  be  ^  mandamus  to  the  justices,  requiring  them  to  bear  the 

made  with        application ;    against   which   cause   was   shewn   before 

Colendge,J.  in  the  Outer  Court,  by 

Chilton.    The  justices  were  right  in  refusing  to  hear 
this  application.      The  question  turns   upon   the  con- 
struction to  be  given  to  the  7^  section  of  4  &  o  W.4, 
c.  76.     The  application  was  not  made  to  the  proper  ses- 
sions.    It  may  be  conceded  that  the  next  sessions  may 
mean  the  next  practicable  sessions,  according  to  the  de- 
termination of  the  Court  upou  the  statute  vvliicb  gives 
the  appeal  against  orders  of  removal.      In  Res  v.  Tht 
Justices  of  Worcestershire  (a)  Bayley,  J.  says,   with  re- 
ference to  the  statute  17  Geo.  2,  c.  SB,  "  As  the  statute 
empowers  the  party  to  appeal  to  the  next  sessions,  I 
think  it  virtually  implies  that  he  must  appeal  to  those 
sessions,  and  no  other."     But  here  the  application  wts 
not  made  even  to  the  next  practicable  sessions,  which 

(a)  b  M.firS.  457. 
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were  clearly  the  Octobier  sessions.  The  object  of  the 
legislature  was  to  prevent  persons  from  being  improperly 
charged  with  the  maintenance  of  illegitimate  children  of  v. 

which  they  were  not  the  fathers,  and  hence  the  obiect  of  Tn«J"s'>ce8of 

•^  ,  •'  OXFORDSHFRE. 

this  enactment  is  to  compel  the  overseers  to  come 
promptly,  so  that  the  person  who  is  charged  may  collect 
jiis  evidence  to  meet  the  charge.  As  to  the  words  "  if 
tbej  think  proper/' — they  only  signify  that  the  applica- 
tioii  itself  shall  be  discretionary.  The  73d  section  may 
be  relied  on,  which  provides  "  that  six  months'  mainte- 
nance only  shall  be  allowed;"  and  it  will  be  inferred 
from  that  provision  that  the  application  need  not  be 
made  to  the  next  sessions.  But  that  is  a  provision  to 
meet  the  case  of  an  application  of  which  the  hearing  is 
deferred, — which  might  be  in  case  there  was  not  suffi- 
cient time  to  give  the  notices  prescribed  by  the  act,  and 
under  any  other  circumstances  which  might  induce  the 
Court  to  put  off  the  hearing. 

Litmlei/,  in  support  of  the  rule.  This  point  was 
brought  before  the  Court  in  the  case  of  Rex  v.  The 
Justices  of  Carnarvonshire  (a),  though  the  case  was  ulti- 
mately decided  on  another  giound.  The  statute  is  only 
directory,  and  the  overseers,  although  they  maj/  go  to 
the  next  sessions,  are  not  bound  to  do  so.  The  language 
of  the  section  is  not  imperative,  for,  first,  the  word 
"  tnai/**  is  used,  and  then  the  words  ''  if  they  think  pro- 
per/' are  introduced ;  which  latter  words  can  hardly  be 
considered  as  not  giving  a  discretion  to  the  overseers  to 
determine  whether  they  will  apply  or  not  in  the  first 
instance.  The  statute  does  not  contain  any  words  of 
exclusion.  The  answer  which  has  been  given  with 
respect  to  the  provision  in  the  73iJ  section,  is  not  con- 
clusive, because  it  seems  hardly  necessary  for  the  legis- 

(6)  Anfe,  ?r2. 
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lature  to  have  made  an  enactment  for  what  must  be  an 

unusual  occurrence,  and  which  the  sessions  themselves 

^  could  at  any  time  have  provided  for.     It  is  conceded 

The  Justices  of  that  the  words  "the  next  sessions/'  are  not  to  be  taken 
Oxfordshire 

absolutely,  but  only  as  "  the  nest  practicable  sessions." 

If  the  word  **  practicable''  can  be  introduced,  there  is 
nothing  to  limit  the  application  at  all.  Great  inconve- 
nience must  arise  from  the  strict  interpretation  which  is 
contended  for.  Suppose  the  father  cannot  be  met  with, 
or  the  corroborative  testimony  cannot  be  obtained,  or 
the  mother  will  not  disclose  the  name  of  the  father, 
until  after  the  sessions  are  over, — are  the  parish  officers 
to  be  concluded,  because  they  have  not  applied  to  the 
sessions  next  after  the  chargeability  ?  In  one  of  those 
cases  they  cannot  make  the  application  at  all,  because 
they  do  not  know  who  is  the  father  against  whom  to 
apply.  And  in  other  cases,  if  they  must  apply  and  have 
the  hearing  deferred,  a  great  expense  will  be  incurred 
without  any  utility.  Again,  the  chargeability  may  cease 
just  before  the  sessions,  and  revive  after  they  are  over. 
Would  the  parish  officers  be  nevertheless  concluded, 
because  they  did  not  apply  to  the  next  sessions  after 
the  first  chargeability  ?  But  chargeability  is  a  continued 
series  of  acts,  and  therefore  each  day  that  relief  is  admi- 
nistered, there  is  a  new  chargeability ;  in  like  manner  as 
where  there  is  a  continuing  nuisance  or  trespass,  every 
continuance  is  a  new  nuisance  or  trespass,  and  therefore 
the  statutes  of  limitation  do  not  defeat  the  action,  so 
long  as  there  is  a  continuance.  This  distinguishes  tbe 
case  from  the  decisions  with  respect  to  appeals  from 
orders  of  removal  or  poor  rates,  because  in  those  cases 
there  is  one  act  done,  and  the  delay  alters  the  situation 
of  parties,  which  is  not  the  case  here. 

Cur.  adv.  vuli* 
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On  the  first  day  of  Trinity  term,  1836. 

Coleridge,  J.  delivered  judgment. — This  was  an  ap-     o^T^X^ 
plication  for  a  mandamus  to  the  justices  of  Oxfordshire,  r. 

to  hear  an  application  for  an  order  in  bastardy.  The  ^po^^sH^^ 
child  was  born  previously  to  the  Summer  sessions,  1835, 
and  the  overseers  gave  notice  to  the  putative  father  that 
they  should  apply  to  the  justices  at  the  Michaelmas  ses- 
sions for  an  order.  At  that  time,  not  being  prepared 
with  corroborative  testimony,  they  made  no  application; 
but  they  did  make  an  application  at  the  last  Epiphany 
sessions,  which  was  refused. by  the  justices,  as  being  too 
late.  There  was  no  dopbt  that  the  child  was  chargeable 
before  the  October  sessions,  and  that  the  father  was 
then  known.  There  arc  two  conditions  precedent  to 
the  application  for  this  order, — the  birth  of  the  child, 
and  its  chargeability ;  and  the  application  must  be  made 
to  the  sessions  next  after  the  occurrence  of  these  events. 
There  is  a  third  provision,  namely,  ''after  diligent  inquiry 
as  to  the  father," — which  is  probably  to  be  considered 
as  merely  directory.  The  question  then  is,  what  is  the 
next  sessions  after  the  birth  of  the  child  and  its  becoming 
chargeable  ?  It  was  contended  that  the  child  may  be 
said  to  become  chargeable  upon  every  fresh  act  of  relief, 
like  the  case  of  a  trespass  which  is  continued,  in  which 
there  is  every  day  a  fresh  trespass.  But  I  am  of  opinion 
that  this  cannot  have  been  the  intention  of  the  legisla- 
ture; for  if  it  were,  the  time  would  be  prolonged  indefi- 
nitely to  the  end  of  seven  years. 

I  have  considered  this  question  with  reference  to  the 
well-known  provision  as  to  appeals  made  against  orders 
of  removal,  by  which  it  is  required  that  such  appeals 
shall  be  made  to  the  next  sessions.  That  has  been 
holden  to  signify  that  the  appeal  must  be  to  the  next 
practicable  sessions.  And  I  am  clearly  of  opinion  that 
the  parish  officers  are  not  bound  to  apply  to  a  sessions 

VOL.  III.  8  s 
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which  could  not  proceed  with  effect  to  adjudicate  upon 
the  application;  and  therefore  if  the  application  be  made 
9.  to  the  next  sessions  after  the  child  is  born  and  after  it 

The  Justices  of  |^j^g  become   chargeablci   to   which  the   overseers  can 

apply  with  effect,  it  is  sufficient.  Each  case  must  de- 
pend upon  its  own  circumstances  as  to  that.  If  the 
overseers  have  not  been  able,  after  using  due  diligence, 
to  ascertain  the  putative  father,  or  to  discover  any  cor- 
roborative testimony,  they  would  not  be  bound  to  apply 
to  the  next  sessions ;  but,  at  a  subsequent  sessions,  the 
justices  would  take  these  matters  into  consideration,  and 
determine  that  those  were  the  tiexi  pcmible  sessions  to 
which  the  application  could  be  made. 

The  provision, — as  to  the  limitation  of  maintenance 
to  six  months, — in  the  73d  section,  has  been  referred  to, 
to  shew  that  the  application  need  not  be  made  to  the 
very  next  sessions.     But  I  think  there  is  nothing  in  that 
argument;  for  that  provision  applies  only  to  the  hiring, 
and  the  hearing  may  be  deferred  for  a  long  period,  on 
many  grounds;  as,  the  absence  of  a  witness,  or  many 
other  cases  which  may  be  suggested.     But   the  legisla- 
ture, by  using  the  word  next,  must  clearly  have  intended 
some  limitation  as  to  the  time  of  the  application.    Now, 
it  is  to  be  considered  that  the  object  of  the  legislature 
was  to  restrict  the  liability  of  the  putative  father,  and  to 
give  him  advantages  which  he  did  not  before  possets ; 
but  if  it  were  to  be  held  that  the  application  need  not 
be  made  at  the  next  practicable  sessions,  but  might  be 
made  subsequently,  there  could  be  no  limitation  but  the 
seven  years.     That  would  be  a  great  disadvantage  to 
the  putative  father,  which  he  did  not  labour  under  by 
the  old  law.     The  best  rule  for  this  Court  to  lay  down, 
therefore,  is,  that  the  application  must  be  made  to  the 
next  sessions,  leaving  a  discretion  to  the  justices  to  de- 
termine in  each  case  whether,  under  the  circumstances, 
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it  could  have  been   made  sooner  with  efFect, — which.       1836. 

determination  will  still  remain  subject  to  the  revision  ef     ^   ,. 
•  •    r>i  ikT         •         •  •  The  Kino 

this  Court.     Now,  in  this  case,  applying  the  ^bpve  doc-  v. 

trine,  it  is  clear  that  the  child  was  chargeable  before  the  ^^0^*3^^^^^ 

October  sessions;  the  father  was  known  to  the  over^ 

seers,  and  they  did  not  apply  to  those  sessions,  only 

because,  through  ignorance  or  inadvertence,  they  were 

unprepared  with   corroborative   testimony  f    But  they 

must  be  taken  to  have  known  the  law,  and  what  evi* 

dence  would  be  required.     The  overseers  not  being 

prepured  with  the  requisite  evidence  did  not  apply  to 

the  next  practicable  sessions,  and  the  justices  at  th^ 

Epiphany  sessions  exercised  their  discretion  properly, 

in  refusing  to  entertain  the  application. 

This  rule  must  be  discharged,  but,  under 
the  circumstances,  without  costs. 


Rex  V,  The  Justices  of  Cornwall,  in  the  matter  of  an 
iVppeal  between  the  Parish  of  St.  Glauvius  and  the 
Borough  of  Penryn  (a). 

In  Easter  term  last  a  rule  nisi  was  obtained  by  Sir  fV.  It>8  a  suffi- 

cicnt  st&tC' 
W,  Folleti,  for  a  mandamus,  commanding  the  justices  of  ment  of  the 

Cornwall  to  enter  continuances  to  the  next  general  quar-  ground  of  ap- 

^  *  peal  against  an 

ter  sessions  for  the  said  county,  and  hear  the  appeal  of  order  of  re- 
the  churchwardens  and  overseers  of  the  parish  of  St.  |hRt*the°paru 
Glauvius,  against  an  order  of  two  justices  for  the  bo-  is  settled  in  a 
rough  of  Penryn,  for  the  removal  of  Charles  Halvoso  ^'Ji,  without 

and  Charlotte  his  wife,  and   her  three  children  by  a  specifying  the 

species  of  set- 

(a)  This  case  was  argued  and  decided  in  Triniry  term.  ^y^^  pauper  has 

S  S  2  acquired. 
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•  >  _  

1836.       Jbrmer  husband,  from  Penryn    to   St.  Glauvius.    Tbe 

^"^"^^^      affidavits  disclosed  the  following  circuoistances  :— 

i;.  '   The  patipers. resided  in  the  borough  of  Penryn,  and 

Justices  of  becaiAe chargeable  there.  The  pauper,  Charles  Hahm, 
find  his  wife,  were  examined  before  tbe  magistrates  of 
PenVyhi  The  husband  stated  before  them,  that  when 
he  wais  arbout  sixteen  he  bound  himself  apprentice  to 
one  BdK^tuy,  and  lived  during  the  period  of  his  appreo- 
ticeship  in  the  parish  of  St.  Glauvius ;  that  he  had  duly 
served  that  apprenticeship,  and  had  done  no  act  to  gdo 
a* settlement  elsewhere;  and  that  when  he  married  hk 
wifci  in  September  last^  she  had  three  children  by  a 
former  husband.  The  wife  stated,  that  her  former  hus- 
band belonged  to  Penryn,  aiTd  that  by  him  she  bad  three 
children  under  the  age  of  thirteen  years,  who  lived  witii 
her  and  her  husband,  and  that  thej  had  done  no  act  to 
gain  a  settlement  in  their  own  right. 

The  order  of  removal  stated,  that  complaint  had  been 
made  that  Charles  Halvoso,  and  Charlotte  his  wife,  and 
W.,  A.,  and  £.,  son  and  daughters  of  the  said  Charlotte, 
by  a  former  husband,  neither  of  which  said  children  had 
gained  a  settlement  in  his  or  her  own  right,  had  come 
to  inhabit  in  Penryn^  the  said  Halvoso  and  his  wife  not 
having  gained  a  legal  settlement  there,  or  produced  any 
certificate  owning  them  to  be  settled  elsewhere;  and 
that  the  said  Halvoso  and  his  wife,  and  her  children, 
were  actually  chargeable  to  Penryn ; — and  adjudged 
that  the  lawful  settlement  of  them,  the  said  Halvoso  and 
his  wife,  was  in  St.  Glauvius,  and  required  the  cborch- 
wardens  &c.,  of  Penryn,  to  convey  "  the  said  Halvm 
and  his  wife,  and  her  children^  as  part  of  the  family  of 
the  said  Halvoso,  from  Penryn  to  St.  Glauvius." 

Notice  of  appeal  was  given  by  the  parish  of  St.  Glau- 
vius. The  following  were  stated  as  the  grounds  of 
appeal,  "  That  the  said  Halvoso  was  not  bound  an  ap- 
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prentice  by  indenture  to  Bolitho,  and  did  not  serve  as         1836. 
such  apprentice,  as  in  tlie  copy  of  his  examination  is 
stated,  and  that  the  said  Halvoso  is  now  settled  in  Pen-  v. 

rjn,  and  also  that  the  said  W.,  A,,  and  £.,  the  son  and    Cornwall. 
daughters  of  the  said  Charloite,  by  a  former  husband, 
are,  and  each  of  them  is,  now  seliled  in  Peuryn'^ 

The  appeal  came  on  to  be  tried  at  the  sessions  for 
Cornwall,  when  the  respondents  gave  in  evidence  the 
indentures  of  apprenticeship,  and  proved  tlie  service- 
under  it  in  St.  Glauvius,  but  the  sessions  refused  to  hear 
the  evidence  tendered  by  the  appellants,  to  shew  that 
the  children  were  settled  in  Penryn,  because  it  was  not 
stated  in  the  notice  of  appeal  '^  how  the  children  named 
in  the  order  of  removal  were  settled  in  the  borough  of 
Penryn."  The  sessions  confirmed  the  order.  Against 
the  rule  nisi  for  a  mandamus, 

Archbold  now  shewed  cause.  By  the  57th  section  of 
the  Poor  Law  Amendment  Act,  (5  8c  6  Will.  4,  c.  76,) 
when  a  man  marries  a  widow  who  has  children,  those 
children  become  part  of  the  family  of  the  husband  until 
they  attain  the  age  of  sixteen.  These  children  were 
therefore  removable  to  St.  Glauvius,  [Lord  Den^ 
man,  C.  J.  The  Court  wish  you  to  confine  your  argu- 
ment to  the  question  as  to  the  sufficiency  of  the  state- 
ment of  the  grounds  of  appeal.]  The  statement  of  the 
grounds  of  appeal  is  insufficient ;  and  the  sessions  were 
therefore  justified  in  refusing  to  hear  the  evidence  on 
the  part  of  the  appellants.  By  the  81st  section  of  the 
Poor  Law  Amendment  Act,  a  statement  of  the  ground 
of  appeal  is  to  be  given  by  the  appellant  parish,  and  on 
the  hearing  of  the  appeal,  no  evidence  of  any  other 
grounds  of  appeal  than  those  set  forth  in  the  statement 
lA  to  be  gone  into.  The  notice  ought  to  have  stated 
whether  the  children  had  gained  a  settlement  in  their 
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1836.         own  right,  or  in  right  of  their  father;  and  it  ought  to 

J^**""!^^"^^       have  been  stated    by  what   mode    the    settlcnieiit  was 
Tlie  KiKo  .  ... 

r.  gained,  whether  by  hiring  and  service,  or  by  apprentice- 

CorkwIlI    '"^'P'  ^^  ^y  »^''^"8  «"  ^*^^-     [^«^'/«**  J-  There  arc 
frequently  very  nice  questions  of  law,  whether  a  party 

has  entered  into  a  contract  of  hiring,  or  of  apprentice- 
ship.] One  great  object  of  the  Poor  Law  Amendment 
Act  was  to  prevent  litigation;  and  to  effectuate  that 
object,  the  79th  section  provides,  that  no  poor  person 
shall  be  removed  until  twenty-one  days  after  notice  in 
writing  of  his  being  chargeable,  accompanied  by  a  copy 
of  his  examination,  shall  liave  been  sent  to  the  overseers 
of  the  parish  to  which  it  is  intended  to  remove  him. 
This  gives  to  the  latter  parish  full  information  of  the 
nature  of  the  settlement  upon  which  the  removing  parish 
relies,  and  will  frequently  save  expense  by  preventing 
appeals.  The  object  of  the  provision  requiring  the  ap- 
pellant parish  to  give  a  stateknent  of  the  grounds  of 
appeal  is,  that  the  respondent  parish  may  have  precise 
information  as  to  the  settlement  intended  to  be  set  up 
by  the  appellants,  and  so  be  enabled  to  inquire  into  the 
truth  of  the  statement,  and  abandon  the  order  of  re- 
moval, if  the  appeal  be  well  founded.  The  statute 
which  regulates  the  appeals  against  poor's  rates  requires 
the  causes  and  grounds  of  appeal  to  be  stated  in  tbe 
notice,  and  it  has  been  held,  that  it  is  not  sufficient  to 
say  that  several  persons  have  been  omitted.  The  pro- 
visions in  this  act  with  respect  to  the  statement  of  the 
grounds  of  appeal,  will  be  entirely  nugatory,  if  a  notice 
so  general  in  its  terms  as  the  present  be  held  sufficient. 

Sir  W.  W.  Folleti,  in  support  of  the  rule.  Tlie  notice 
of  appeal  was,  under  the  circumstances,  sufficiently  pre- 
cise. It  must  be  considered  in  connection  with  tbe 
order  and  the  examinations,  for  it  has  reference  to,  and 
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negatives,  the  statements  ^hich  they  contain.      If  so 

considered,  it  will  be  sufficiently  obvious  what  was  the 

nature  of  the  settlement  intended  to  be  set  up  in  Penryn. 

The  examinatioii  of  the  wife  states  that  her  former  hus-    /"scicei  of 

band  was  settled  in  the  borough  of  Penryn,  and  that 

they  kMf%  done  no  act  to  gain  a  settlement  in  their  own 

right.     The  order  adjudicates  their  settlement  to  be  in 

Penryfl,  and  the  notice  denies  the  settlenent  which  the 

respondents  set  up. 

Lord  Dehmak,  C.J. — This  rule  must  be  made  ab- 
aolate.  The  jnstices  have  declined  to  hear  important 
evidence.  The  appellants  gave  notice  that  they  meant 
to  dispute  the  order,  in  consequence  of  the  children 
being  settled  in  Penryn.  It  is  contended  by  Sir  W. 
Folletty  that  taking  the  examination  and  order  with  the 
notice,  it  is  sufficient,  and  ilni  it  may  be  considered  that 
the  appellants  merely  took  up  the  words  of  the  respond- 
ents, and  that  therefore  it  was  enough  for  them  merely 
to  state  that  the  children  were  not  settled  in  Penryn. 
But  without  putting  our  judgment  on  that  ground,  it 
seems  to  me  that  we  had  better  state  at  once  that  there 
was  sufficient  information  given  by  the  notice  itself  in 
the  present  case.  When  the  officers  of  a  parish  give 
notice  that  they  mean  to  dispute  the  propriety  of  an 
order  of  removal,  in  consequence  of  the  pauper  being 
settled  in  a  particular  parish,  that  is  sufficient,  since  it 
enables  the  otiter  side  to  make  inquiries. 

LiTTLEDALE,  J. — This  notice  of  appeal  is,  in  my 
opinion,  sufficient.  Before  the  present  act  it  was  suffi- 
cient to  give  the  notice  of  appeal  simply;  now,  the 
grounds  of  appeal  must  be  stated.  Formerly,  when  it 
was  doubtful  in  which  of  three  or  four  parishes  a  pauper 
was  settled,  the  settlement  in  each  parish  might  be  gone 
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1896.        mto,  by  the  appeUaots.    Now,  they  must  con6ne  them- 
scWes  to  one  parish. 


of        Patteson,  J.,  and  Williams,  J.,  coocurred. 


Rule  absolute  (a). 


moved  for  m  rale  nisi  for  a  man- 
damns  to  the  Jusdces  of  Derby- 
shire, to  enter  continoaoccs  and 
hear  an  appeal,  in  a  case  where 
the  Sessions  refused  to  hear  evi- 
dence on  a  hiring  and  senrice 
set  up  bj  the  appellants,  on  the 
ground  that  the  notice  of  appeal 
did  not  state  with  whom  the 


service  was;  and  be  died  the 
above  case  from  Arch.  Quit. 
Sess.  ^8;  but  Lord  i>eiiaia», 
C.  J.,  said — **  We  are  not  dis- 
posed to  think  the  decision  was 
right  as  stated  in  that  report, 
but  jou  may  take  a  nile.^  See 
The  King  v.  The  InkabUanls  of 
Kdvedan,  1  Nev.  &  Penj,  138. 


The  Governor,  Deputy  Governor,  Assistants,  and  Guar- 
dians of  the  Poor  of  the  City  of  Bristol  r.  Wait 
and  others. 

Where  pre-       REPLEVIN,    Avowry  by  the  defendants,  as  overseers 

raises  in  the  .  . 

parish  of  A.      of  the  poor  of  the  parish  of  St.  Philip  and  St.  Jacob,  io 

theove^eers  *'^^  county  of  Gloucester;  first,  that  the  taking  and  de- 
ofD.,  and  used  taining  &c.  was  done  by  them,  by  authority  of  the  act  of 
employment  of  43  Eliz.,  for  the  relief  of  the  poor,  and  according  to  the 

the  poor  of  B.,  tenor,  purport,  and  effect  of  the  same  act :  secondly,  that 
such  overseers  ...  .  .  , 

are  ratable  to    the  plamtiffs  were  occupiers  of  certam  messuages  and 

the  w)or  of  A    pf^^^^^es  in  the  parish  of  St.  Philip  and  St.  Jacob,  and 
The  unpro-    by  law  ratable  to  the  relief  of  the  poor  of  that  parish  in 

an  occupation   rcspccl  of  their  said  occupation;  that  a  rate  for  the  relief 

of  premises 

does  not  exempt  from  ratability  to  the  relief  of  the  poor. 

Qa^rre,  whether  an  objection  to  a  poor-rate  upon  an  occupier,  on  the  ground  that 
the  character  of  the  occupation  exempts  from  ratability,  is  the  subject  of  appeal 
only,  or  may  be  raised  in  an  action  of  trespass  or  replevin. 
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of  the  poor  of  that  parish  was  duly  made,  &c.  aud  that 
the  plaintiffs  were  therein  rated  in  the  sum  of  35/.,  and 
had  notice ;  that  payment  of  the  rate  was  demanded  and 
refused ;  that  the  plaintiiFs  were  summoned  to  appear 
before  magistrates,  and  appeared ;  that  the  demand  was 
proved^  and  no  cause  for  non-payment  shewn ;  and  that 
the  justices  issued  a  warrant  to  distrain  upon  the  plain- 
tiffs' goods,  and  delivered  it  to  the  defendants  to  be  exe- 
cuted,— under  which  warrant  the  defendants  avowed  the 
taking. 

Replication  to  the  first  and  second  avowries^  de  injuria. 

At  the  trial  at  the  Gloucestershire  summer  assizes, 
1834,  before  Alderson,  B.,  it  appeared*  that  the  plaintiffs 
had  taken  certain  premises  out  of  the  limits  of  the  city, 
and  situate  in  the  parish  of  St.  Philip  and  St.  Jacob,  for 
the  purpose  of  putting  out  their  poor,  either  simply  to 
lodge  them,  or  to  employ  them,  at  their  discretion,  and 
that  in  some  parts  of  the  premises  the  poor  had.  been 
employed  in  the  manufacture  of  lace,  and  that  in  other 
parts  the  poor  had  been  merely  lodged.  It  further  ap- 
peared, that  the  proceeds  of  the  manufacture  came  to  the 
hands  of  the  plaintiffs,  but  that  the  expenses  were  greater 
than  the  receipts.  It  was  contended  on  the  part  of  the 
pl^ntiffs,  that  their  occupation  of  the  premises  did  not 
render  them  ratable  to  the  relief  of  the  poor  of  St.  Philip 
and  St. Jacob;  first,  because  the  premises  were  occupied 
for  a  public  purpose;  and  secondly,  because  the  occupa- 
tion was  not  beneficial.  The  defendants  denied  this  pro- 
position, and  contended,  further,  that  the  plaintiffs  being 
admitted  to  be  occupiers,  the  question,  whether  the  occu- 
pation was  beneficial  or  not,  could  only  be  discussed  on 
appeal  to  the  sessions.  The  learned  Baron  thought  that 
the  plaintiffs  were  not  ratable,  and  that  the  action  lay, 
and  he  directed  the  jury  to.  find  for  the  plaintiffs ;  but 
gave  the  defendants  leave  to  move  to  set  the  verdict  aside. 
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and  to  enter  a  verdict  ft>r  tbemselTes.     Verdict  for  ibe 

plaiutiiFs.     In  Michaelmas  term,  1834,  Lvrfibw,  Seijt, 

GoTemon     obtained  a  rule  nisi  according  to  the  leave ;  and  ia  Hihrj 

of  the  Poor  of  4.^..^    .  oqi? 
the  City  of     *^™'  *^^6' 
Bristol 

W^„  Maule  and  W.  J.  Alexander  shewed  catts^.    Thoig^ 

and  others,  the  objections  taken  to  the  rate  might  have  been  nude 

First  point :  the  subject  of  an  appeal  to  the  quarter  8eaaioB<>  jet  iaa- 

jcctions  to  *  tnucb  as  the  objections  amoaat  to  thisj  that  the  phMft 

rate,  ground  of  ^gr^  ^ot  ratable  at  all,  the  defendanU,  by  takiag  fk 

appeal  only. 

distress,  have,  supposing  the  ohjeetiofi  to  be  vrdl  fboaied, 
rendered  themselves  liable  to  be  sned  in  lieapasi,  «id  i 
fortiori  in  replevin.  On  this  point,  Mar^ati  v.  Pi- 
man  (fl),  The  Governor  J  ifc.  of  the  JPocr  of  BriM  f. 
Wait  (b),  Lord  jtmkerst  v.  Lord  Sommert  (c).  Rex  v.  Sr. 
Ltike^s  Hospital  {d),  and  Holford  v.  Copeland(t),  were 
referred  to. 

The  occupation  must  be  shewn  to  be  a  beiie6cU  <k- 
cupation.  Now,  the  occupation  by  the  plaintiils  w» 
not  had  with  a  view  to  individual  benefit,  and,  moieem, 
it  appeared  that  the  manufactory  was  in  feet  a  losing 
concern.  It  cannot  therefore  be  said  to  have  been  a 
beneficial  occupation,  so  as  to  create  a  ratability  in  the 
occupier. 
Tliird  point:  Assuming  the  occupation  to  have  been  beneficiti, 
Wlictheroc-     ^j^^^.^  j^   ^j^j^  further  objection,  that  it  was  for  a  public 

cupntion  for  a  J  '  j  r 

public  pur-       purpose  merely,  and  not  for  the  benefit  or  cmoiument  of 

rw^CA     Cfl    OS    fro  .^^ 

^einpt  from     ^^^  plaintiffs  in  any  personal  or  private  respect ;  JRej  v. 

ratability.         TerroU  (/),  Lord  Amherst  v.  Lord  Sommers,  Rex  v.  St. 

Luke's  Hospital,  Holford  v,  Copeland.  In  Rex  v.  Terrott, 
Lord  Ellenborough,  C.  J.,  thus  lays  down  the  law  witi 

(a)    0  Bingh.  595;  2  Moore  (c)  2  T.  R,  372. 

&  Scott,  745.  Id)  2  Burr.  1053. 

{b)  3  Nev.  &  Mann.  359;    1  (e)  3  Bos.  &  Pull.  129. 

Adol.  &  Ell.  264.  (/)  3  East,  506. 
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respect  to  such  an  occupation :    ^' The  principle  to  be         i836. 
collected  from  all  the  cases  on  the  subject  is,  that  if  the      ^^^^^^ 

1  •  t  !•  1      .     •.  1.  •  «  •         TJie  Governors 

party  rated  have  the  use  of  the  builduig,  or  other  subject  of  the  Poor  of 
of  the  rate,  as  a  mere  servant  of  the  crown,  or  of  any     ^^  ^'^^  ^^ 
public  body«  or  in  any  other  respect  for  the  mere  exercise  v. 

of  public  duty  therein,  and  have  no  beneficial  occupation  ^^^^  (Hhers. 
of  or  emolument  resulting  from  it  in  any  personal  or  pri** 
mte  respect,  then  he  is  not  ratable.''  That  an  occupation 
such  as  that  in  question  here  does  not  render  the  occn- 
piers  ratable,  is,  it  is  apprehended,  one  of  the  best  settled 
points  on  the  poor  laws.  The  premises  in  question  stand 
in  precisely  the  same  situation  as  a  workhouse,  and  the 
fact  of  their  being  situated  in  a  foreign  parish  raises  no 
material  distinction. 

Ludlow,  Serjt.,  Sir  fV.  W.  Follett,  Maclean,  and  First  point. 
Greaves,  contd^.  When  there  is  an  occupation  de  facto, 
the  occupier  is  primd,  facie  ratable,  as  in  the  case  of  in- 
habitancy, which  in  Marshall  v.  Pitman  (a)  was  held  to 
create  a  primd  facie  liability  to  be  rated :  and  in  such 
case  the  magistrates  have  jurisdiction,  and  an  objection 
that  the  occupation  is  not  beneficial,  or  that  the  character 
of  the  occupation  exempts  from  ratability,  is  the  subjisct 
of  appeal  only.  No  case  can  be  produced  in  which  an 
action  of  trespass  or  replevin  for  a  distress  for  a  rate 
upon  a  person,  who  was  in  fact  an  occupier,  has  been 
supported.  In  the  cases  cited  there  was  no  occupation 
by  the  party  rated,  and  therefore  no  jurisdiction  in  the 
magistrates.  In  the  course  of  the  argument  upon  this 
point,  Marshall  v.  Pitman,  Weaver  v.  Price  {b),  Dur* 
rant  v.  Boys{c),  Hutchins  v.  Chambers  {d),  Milward  v. 

(o)  2  Moore  &  Scott,  745 ;  9  {c)  Q  T.  R.  580. 

Bingh.  595.  {d)  1  Burr.  580. 

(k)  3  Barnw.  &  Adol.  400. 


624  CASES  IN  THE  KING*S  BENCH, 

1836.  Caffim\a\  Groattdt  v.  Bunc€U{b).  Nicholls  v.  Ual- 
^^■"-^■^  ker{c),  FaKceit  v.  Fo»ilis{d),  Bonnell  v.  Beighlon{e)j 
Gowtfnon     ^^  ^-  Huli  Dock  Company  (/),  Rer  v.   Newbury  (g), 

"^^^nj^  ^^^  ^'^'^  ^-  ^'^  ^''^"^'p  J^o/ford  V.  Copeland, 

Bbistol       and   Rex  y.   Trtcoikick{h),  were  cited  and  commented 

Wait        "P^^  ''^  ^^  counsel;  and  Rex  v.  Justices  of  Bucks {i), 

and  oihef^     was  refeired  to  bj  Coieridge,  J.,  who  remarked,  that  if 

the  argument  upon  this  point  were  correct,  there  would 

be  no  ground  for  refusing  a  mandamus  to  magistrates  to 

enforce  the  payment  of  rates,  except  where  the  fact  of 

occupation  was  in  dispute. 

Second  point.       The  occupation  contemplated  by  the  act  of  43  Eli:* 

need  not  be  profitable; — it  is  sufficient  that  the  subject- 
matter  of  the  occupation  be  in  its  nature  capable  of 
yielding  a  profit.  [Lord  Denman,  C.J.  We  are  quite 
clearly  of  opinion  that  the  question,  whether  the  occu- 
pier actually  made  a  profit,  cannot  be  raised.] 

Tliird  point.  '^^^  character  of  the  occupation  is  not  of  such  a  nature 

as  to  exempt  from  ratability.  A  workhouse  situate 
within  its  own  parish  cannot  be  rated,  because  parish 
property  cannot  be  rated  for  the  benefit  of  the  parish. 
Property  of  the  crown  cannot  be  rated  (except  in  the 
hands  of  an  occupier  who  derives  individual  benefit  from 
it,)  because  the  crown  is  not  named  in  the  statute  of  Eliz.; 
and  property  in  the  occupation  of  the  public  cannot  be 
rated, — not  by  reason  of  any  exemption,  but  because 
there  is  no  individual  on  whom  the  rate  can  be  charged. 
The  occupation  in  the  present  instance  does  not  fall 
within  the  principle  of  any  of  these^ases.  It  would  be 
a  great  hardship  on  the  parish  of  St.  Philip  and  St.  Jacob 

(a)  2  W.  Bla.  1330.  (f)  5  T.  R.  182. 

(6)  1  Ixl.  Ra^m.  454.  (/)  1  Nolan, 

(r)  Cm.  Car.  394.  (^)  4  T.  R.  475. 

id)  1  Mann.  &  R^l.   102;  7  (A)  3  Adol.  &  £11.405. 

Bnrnw.  &  Cressiv.  394.  (t)  Ante,  ii.  p.  37. 
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if  the  plaintiffs  were  not  liable  to  be  rated ;  for  the  pre- 
mises might  have  been  rated  in  other  hands  had  they  not 
been  taken  by  the  plaintiffs.  The  argument  of  the  plain- 
tiffs would  go  to  this  extent :  that  where  the  whole  of  a 
parish  belonged  to  one  person,  he  might  take  land  or 
premises  situate  in  an  adjoining  parish  for  the  employ- 
ment  of  his  own  poor,  and,  in  effect,  tax  the  adjoining 
parish,  to  the  extent  of  their  loss  of  poor-rate  upon  those 
lands  or  premises,  towards  the  support  of  those  poor. 


The 
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In  this  term  judgment  was  delivered  by 

Lord  Denman,  C.  J.  as  follows: — This  was  an  action 
of  replevin  tried  before  Mr.  Baron  Aldenon  at  the  sum- 
mer assizes  for  the  county  of  Gloucester,  1B34,  when  a 
verdict  was  found  for  the  plaintiffs,  damages  4/.  45.,  with 
liberty  for  the  defendants  to  enter  a  verdict  for  them,  no 
fact  (as  is  added  in  the  report)  having  been  in  dispute. 

The  motion  was  made  accordingly,  and  several  points 
of  inferior  importance  were  raised  before  us  upon  the 
discussion ;  but  the  most  material  question  was,  whether 
the  goods,  the  subject  of  the  action,  had  been  properly 
taken  under  a  warrant  of  distress  for  a  poor-rate;  or,  in 
other  words,  whether  the  plaintiffs  were  the  occupiers  off 
ratable  property  in  the  parish  of  St.  Philip  and  St.  Jacob, 
in  the  county  of  Gloucester,  of  which  the  defendants  were 
overseers.  .  It  appeared  upon  the  evidence,  that  the  plain- 
tiffs (being  governors  of  the  poor  of  the  city  of  Bristol) 
had  taken  certain  property  out  of  the  limits  of  the  city 
and  within  the  parish  of  St.  Philip  and  St.  Jacob,  for  the 
purpose  of  putting,  oiit  their  poor,  either  simply  to  lodge 
them,  or  to  employ  them,  at  their  discretion.  It  further 
appeared,  that  in  some  part  of  the  property  (houses  and 
buildings)  the  poor  had  been  employed  in  a  manufacture 
which  w^s  stated  to  have  been  a  losing  concern,  and  in 
other  parts  they  had  been  merely  lodged.    It  further  ap- 
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pearedj  that  such  property  would   have  beoi  ratable 
towards  the  relief  of  tbe  poor  of  St.  Philip  and  St.  Jacob, 
unless  the  kind  of  occupation  in  this  particular  case  ex- 
^^A^Mt^f     empted  it.    It  therefore  became  a  question,  whether  tk 

managers  of  the  poor  (whether  governors,  as  in  tUi  it- 
stance,  or  overseers  ordinarily)  renting  ratable  propeitj 
out  of  the  limits  of  their  district,  city,  parish,  towaibip 
or  place,  are  eieropt  front  ratability,  because  such  pro- 
perty is  applied  solely  to  the  purpose  of  disposing  of 
their  own  poor,  with,  which,  upon  the  statement  already 
made,  the  place  in  which  the  property  is  situated  has  no 
concern. 

Upon  this  question  we  were  referred  to  ud  pretwd 
by  the  cases  well  known,  and  so  often  referred  to,  of 
property  held  merely  for  public  purposes,  as  striiki 
taken  by  the  colonel  of  a  regiment  for  the  use  of  that  r^ 
giment — Lard  AmkerU  v.  I4^  Sommen  (a) ;  of  property 
devoted  to  charitable  purposes,  as  apartments  held  by  tbe 
matron  of  the  Philanthropic  Society,  merely  to  superi^ 
tend  the  children, — Rix  v.  Field  (b)  ;  or  the  like  in  tbe 
case  of  the  snperintendant  of  St.  Luke*s, — Rex  v.  Si, 
Luke's  Hospital {c)\   in  each  of  which  instances  there 
was  no   occupation  beyond  the  public   purpose  in  the 
former,  and  the  charitable  in  the  latter;  with  respect  to 
wliich  cases  it  is  enough  to  say,  that  we  agree  fully  and 
without  hesitation  to  the  principle  and  authority  of  tbeoi 
all;  observing  at  the  same  time,  that  as  soon  as  an?  in- 
dependent occupation  for  private  advantage  is  discofer- 
able,  ratability  immediately  attaches.     The  case  of  the 
commanding  officer  of  barracks.  Hex  v.  Terrott(d),  fur- 
nishes a  full  illustration  and  confirmation  of  the  latter 
remark. 


(fl)  2  T.  R.  sra. 

{b)  5  T.  R.  587. 


(c)  %  Burr.  105S. 

(d)  3  East,  506. 
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The  absence  of  beneficial  occupation'*  was  also  much 
insisted  upon,  and  it  was  contended  that  that  is  tlie  true 
criteriou  to  ascertain  whether  property  be  ratable  or  not. 
It  is  not  to  be  denied  that  this  phrase  ''  beneficial  occu-  ^^^^e  CuTof*^ 
pation"  has  been  in  frequent  use,  and,  generally  speak-      "^ 
iogy  it  serves  tolerably  well  to  convey  rather  a  popular 
notion  than  to  give  a  certain  rule  for  deciding  the  ques- 
tion of  ratability  in  every  instance ;   because,  if  by  '^  be« 
neficiaP  be  meant  pr^abkf  or  any  thing  like  it,  the 
eipression  is  obviously  fallacious.    And  upon  this  point 
all  discussion  is  superfluous,  because  the  case  of  an  un- 
profitable and  losing  occupation  (expressly  so  found)  of 
m  cpal  mine,  has  been  held  not  a  case  of  exemption  from 
mtablility,— a  coat  mine,  by  the  words  of  the  statute  of 
EHuibethf  being  subject  to  a  rate.   Without  affecting  the 
precision  of  an  exact  definition,  it  would  probably  be 
nearer  the  truth  to  say,  that  the  presumptive  liability 
arising  from  occupation  is  to  be  explained  away  in  each 
case.    Why  is  the  coachman  living  in  apartments  by 
permisMon  of  his  master  not  ratable,  according  to  Lord 
Kethfon  in  the  case  of  Rex  v.  Field  ?    It  is  his  master's 
occupation.     Why  were  not  the  matron  and  the  superin- 
tendant,  in  the  cases  above  referred  to,  ratable  for  the 
apartments  they  occupied?    Because,  as  they  had  no 
more  than  was  necessary  to  carry  into  effect  the  object 
of  the  establishment  in  each  instance,  to  rate  them  would 
in  reality  be  to  rate  the  charity  children  in  the  one  case 
and  the  lunatics  in  the  other.     It  cannot  be  said  that  no 
benefit  is  derived.     By  the  occupation  of  the  portion  of 
the  building  in  each  of  the  cases  alluded  to,  the  expense 
of  a  house  or  lodging  elsewhere  is  saved. 

But,  moreover,  the  question  here  does  not  arise  upon 
a  rate  imposed  by  the  managers  of  the  poor  of  Bristol, 
upon  premises  occupied  by  their  own  poor  within  their 
own  city.     On  the  contrary,  the  rate  in  question  was  im- 
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posed  by  foreign  overseers  upon   property  situated  in 
their  own  parish,  and  which^  in  the  hands  of  an  ordinan 
Governors     individual,  would  clearly  be  ratable  to  the  relief  of  their 
®^  J|*^®  ?**®*'i*^  poor.    How  does  it  concern  the  overseers  and  rate-payers 

of  the  parish  of  St.  Philip  and  St.  Jacob,  in  what  manner 
any  person  or  persons  manage  the  property  taken  and 
held  in  that  parish?  Suppose  the  governors  of  the  poor 
of  Bristol  to  have  taken  100  acres  of  land,  and  to  have 
brought  such  of  their  paupers  as  were  capable  of  labour 
from  a  poor-house  in  Bristol,  to  employ  them  upon  the 
land,  as  a  beneficial  mode,  according  to  their  opinion,  of 
disposing  of  the  poor ; — suppose  also  that  the  return, 
whatever  it  might  be,  was  applied  solely  towards  the 
maintenance  of  the  poor  who  had  laboured  upon  the 
farm,  or  of  those  Who  were  unfit  for  labour  and  had  been 
left  behind, — how  can  this  constitute  a  better  claim  to 
exemption  from  ratability  in  the  parish  where  the  pro- 
perty lies  than  a  losing  occupation,  which  it  is  quite  cer- 
tain does  not  affect  the  question  of  liability?  The  same 
rule  must  of  course  apply  to  every  species  of  property. 
We  are,  therefore,  upon  the  whole,  of  opinion  that  the 
buildings  so  held  by  the  plaintiffs  in  the  parish  of  St. 
Philip  and  St.  Jacob,  were  ratable  to  the  relief  of  the 
poor  of  that  parish,  and  that  a  verdict,  according  to  the 
leave  reserved,  should  be  entered  for  the  defendants. 


Rule  absolute. 
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Addison  and  others  v.  Round. 

1  ROVER  by  the    plaintiffs,  as  churchwardens   and  An  officer  in 
overseers  of  the  parish  of  Wednesbury,  to  recover  certain  ^^^^  cusfodv 
books  and  accounts  which  had  been  in  the  custody  of  of  chattels  is 
the  defendant  as  waywarden  of  that  parish.    Pleas:  first,  orpnrliamenr, 
not  guilty ;  secondiv,  that  the  plaintiffs  were  not  pos-  ^^^  "^^  i"  ^^' 

.     *  .  spectofsucli 

sessed  as  of  their  own  property ;  third,  the  statute  of  right  merely, 

limitations.     At  the  trial  before  Alderson,  B.,  at  the  last  ""^^^  ?  P^^J^" 

'  perty  in  them 

spring  assizes  for  Staffordshire,  the  plaintiffs  were  non-  ns  will  enable 
suited  upon  the  following  facts:— The  defendant  had  £ I'l^'jlciion 
been  the  waywarden  of  this  parish  from  Michaelmas,  for  (he  wrong- 
J8£7,  to  October  6,  1832,  and  during  such  time  kept  of  them.  '  ^^ 
books  of  accounts,  assessments,  and  other  documents    ^'^"^^^ 
relating  to  the  highways.    Some  time  after  he  had  ceased  other  persons, 
to  hold  the  appointment,  his  accounts  were  settled  and  hy  whom  pa- 

'^^  ,  rish  books  «c. 

the  balance  due  to  him  paid.     In  1835  a  vestry  meeting  are  appointed 
was  called  for  the  purpose  of  directing  with  whom  the  bftants"inTcs- 
books,  &c.  should  be  deposited,  and  a  resolution  was  try  assembled 
regularly  passed,  that  they  should  be  entrusted  to  the  cannot  bring 
plaintiffs,  the  then  churchwardens  and  overseers.     The  ^^^^^^  against 

nn  ex— wav— 

books  and  accounts,  &c.,  were  then  demanded  of  the  de«  warden  for  the 

fendant,  but  he  refusing  to  deliver  them  up,  a  mandamus  ^^^^^  °' "^' 
^  ...  counts,  assess- 

was  issued,  requiring  him   to  deliver   up  to   the   then  ments,  &c. 
churchwardens  all  books  of  accounts,  &c.  in  his  custody,  du^ng^the"pe- 
power,   or   possession,   relating  to  the  said   highways,  nod  »»  which 
during  the  period  of  his  serving  the  office,  to  be  kept  for  gee,  and  with 

the  use  of  the  parish.     To  this  the  defendant  made  a  **!«  powessiou 

■^  .       .  of  which  ho 

return,  denying  that  he  had  them  in  his  custody,  power,  has  never 
or  possession,  on  the  day  of  issuing  the  writ  of  manda-  P*'^^^- 
mus,  or  at  any  time  since,  nor  when  he  had  been  re- 
quired by  the  churchwardens  to  deliver  them  up.    This 

YOL.  Ill*  T  T 
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return  being  held  by  the  Court  to  be  sufficient  (a),  the 
rule  for  a  mandamus  was  discharged.  No  peremptory 
mandamus  of  course  issuedj  nor  was  any  action  brongbt 
for  a  false  return  (fr).  A  personal  demand  was  subse- 
quently made  to  the  defendant  on  behalf  of  the  plaio- 
tiffs,  and  delivery  refused.  The  learned  judge  nonsuited 
the  plaintiffs,  on  the  ground  that  the  action  was  not 
maintainable  by  the  churchwardens  and  orerseers,  they 
not  being  incorporated  with  respect  to  chattels  (c),  nor 
having  any  property  in  the  books^  8cc. 


Ludlow,  Seijt.,  now  moved  to  set  aside  the  nonsiit 
and  enter  a  verdict  for  the  plaintiffs.  It  is  submitted 
that  the  plaintiffs  had,  beyond  all  questioni  a  special  pro- 
perty in  the  required  documents ;  and  that  if  so,  and 
they  were  deprived  of  it,  they  may  maintain  trover.  A 
special  property  in  these  books,  8cc.«  is  vested  in  the 
plaintiffs  by  operation  of  13  Geo.  S,  c.  78,  s.  48,  and 
58  Geo,  3,  c.  69,  s.  6.  The  former  of  those  enactments 
directs  the  waywarden,  after  his  accounts  are  settled,  to 
transmit  his  books,  Sec.,  to  the  churchwarden  or  overseer^ 
(by  which  must  be  intended  churchwardens  and  over- 
seers,  except  where  there  is  only  one  such  officer,)  to 
be  kept  for  the  use  of  the  parish.  The  plaintifis  are 
therefore  entitled  to  the  custody  of  these  documents, 
and  if  so  entitled,  they  have  such  a  special  property  in 


(a)   Vide  anie,  30r. 

{b)  Tiic  present  plaintiffs  not 
being  the  prosecutors  of  that 
mandamus,  which  issued  upon 
the  application  of  the  church- 
wardens only,  could  not,  it  would 
appear,  have  included  a  count 
for  a  false  return  in  the  present 
action,  as  parties  aggrieved  by 
such  return. 


(c)  The  17th  section  of  ibc 
slat.  59  Geo.  3,  c.  12,  which  em- 
powers churchwardens  and  orer- 
seers to  hold  and  sue  for  parish 
property,  as  a  body  corporate, 
extends  only  to  **  buildiiigs,laods, 
and  hereditaments."  And  see 
M.  n  i?.  4,  fo.  12,  pi.  25 ;  Com. 
Dig.  tit.  Eaglisc  (F  3). 
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them  as  will  enable  them  to  maintain  trover.     If  they 
had  once  had  possession  of  them,  it  is  apprehended  that      Addison 
there  would  have  been  no  doubt  on  the  subject.     So  v* 

the  learned  judge  at  the  trial  thought;  and  he  also  coiw  ^"^' 

sidered  that  the  present  churchwardens  and  overseers 
would  stand  in  the  same  situation  as  those  who  were  in 
office  in  183£^  at  the  time  when  the  defendant  went  out 
of  office.  By  58  Geo.  3,  c.  69,  s.  6,  all  rates  and  assess- 
ments, accounts  and  vouchers  of  waywardens  are  (inter 
alia)  to  be  kept  by  such  person  and  persons,  and  depo- 
sited in  such  place  and  manner  as  the  inhabitants  in 
vestry  assembled  shall  direct.  [Coleridge,  J.  Are  you 
right  in  saying  that  the  books  are  parish  property  ?] 
The  waywarden  is  to  provide  books.  The  defendant's 
accounts  have  been  settled  and  the  balance  has  been 
paid  over  to  him.  [Lord  Dtrnnan,  C.J.  In  those  ac- 
counts have  the  books  been  paid  for  f]  Most  probably 
they  have,  but  that  does  not  appear.  [Lord  Den- 
man^  C.  J.  The  case  seems  to  depend  upon  that.] 
Here  a  special  property  is  vested  in  the  plaintiffs  by  act 
of  parliament.  [Pattewon,  J.  I  want  to  see  the  act 
which  t^ili  thi  property  in  the  churchwardens.]  There 
is  none  which  does  so  in  direct  terms,  but  the  books 
are  to  be  transmitted  to  the  churchwardens  and  over- 
seers, to  be  kept  for  ever  by  the  churchwardens,  or  such 
other  person  or  persons  as  the  inhabitants  in  vestry  as- 
sembled shall  appoint,  for  the  use  of  the  parish.  The 
aiieux  que  trust  are  the  rated  inhabitants,  but  the  legal 
possession  must  be  intended  to  be  in  the  parish  officers. 
It  was  foreaeen  that  this  would  be  a  case  of  difficulty, 
bat  the  defendant  waa  a  wrong-doer;  and  as  the  right  of 
plaintiffs  to  sue,  though  not  perhaps  clear,  cannot  be 
said  to  be  not  far  from  being  so,  it  is  hoped  that  the 
Court  will  give  them  an  opportunity  of  having  it  more 
fitlly  considered. 

TT  2 
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18S6.  Lord  Den  MAN,  C.J. — I  am  of  opinion  that  the  non- 

^'^^>^^      suit  was  right.     The  plaintiffs,  by  shewins  themselves 

Addison  •  ,    ,  .  -i       r    i 

V.  entitled  to  the  custody  of  these  documents,  do  not  prove 

RooND.       ijjgj  jj^gy  jj^g  owners  so  as  to  be  able  to  maintain  trover. 

By  the  13  Geo.  3,  c.  78,  the  waywardens  are  directed  to 
keep  books  of  accounts,  and  to  transmit  all  such  books 
and  all  asse'ssnients  to  the  churchwarden  or  overseer  of 
the  parish,  to  be  kept  for  the  use  of  the  parish ;  and  in 
case  the  waywarden  neglects  (amongst  other  things)  to 
deliver  such  books,  assessments,  &c.,  in  manner  afore- 
said, he  is  to  forfeit  for  every  such  offence,  any  sum  not 
exceeding  51.  nor  less  than  AOs.  No  power  is  given  to 
compel  the  delivering  up  of  the  books  by  action,  though 
a  penalty  is  imposed  in  case  of  neglect  to  do  so. 

LiTTLEDALE,  J. — I  also  am  of  opinion  that  the  non- 
suit was  right.  The  4dlh  :section  of  13  Crto.  3,  c.  73, 
directs  the  surveyor  (waywarden)  to  'f  keep  one  or  more 
book  or  books,  in  which  he  shall  fairly  enter  a  jiist,  true, 
and  fair  account  of  all  such  money  as  shall  have  come  to 
his  hands."  It  does  not  say  that  he  is  to  do  so  at  the 
expense  of  the  parish,  but  simply  that  he  is  to  do  it. 
It  then  goes  on  to  direct,  that  after  the  waywarden's 
accounts  have  been  settled  and  allowed,  or  disallowed, 
'  he  shall  transmit  his  books,  &c.,  to  the  churchwarden  or 
overseer,  and  imposes  a  penalty  in  default  of  his  so  hand- 
ing them  over.  Under  that  enactment  I  do  not  think 
even  a  special  property  is  transferred  to  the  parish  offi- 
cers until  the  books  have  been  delivered  over.  The 
6th  section  of  58  Geo.  3,  c.  69i  then  enacts,  that  the 
parish  books,  &c.,  therein  mentioned,  including  the  way- 
warden's accounts,  shall  be  kept  by  such  person  and 
per&ohs,  and  deposited  in  such  place  and  manner  as  the 
inhabitants  in  vestry  assembled  shall  direct;  and  that  if 
any  person  in  whose  bands  or  custody  any  such  books 
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shall  be^  shall,  after  reasonable  notice  and  demand,  re-         1836. 
fuse  or  neglect  to  deliver  the  same  to  such  person  or 


Addison 


Round. 


persons,  or  to  deposit  the  same  in  such  place  as  shall,       _^  v 
by  the  order  of  any  such  vestry,  be  directed,  such  offend* 
iDg  person  shall  pay  a  forfeit  not  exceeding  50/.,  nor  less 
than  40s.    That  enactment  imposes  a  distinct  penalty 
upon  a  party  refusing  to  comply  with  the  provbions  of 
that  act.     It  then  continues,  "  Provided   nevertheless, 
that  every  person  who  shall  unlawfully  retain  in  his  cus- 
tody, or  shall  refuse  to  deliver  to  any  person  or  persons 
authorized  to  receive  the  same,  or  who  shall  obliteratCi 
destroy,  or  injure,  or  suffer  to  be  obliterated,  destroyed, 
or  injured,  any  book,  rate,  assessment,  account,  voucher, 
certificate,  order,  document,  writing,  or  paper  belonging 
to  any  parish,  or  to  the  churchwardens  and  overseers  of 
the  poor,  or  surveyors  of  the  highways  thereof,  may  in 
every  such  case  be  proceeded  against  in  any  of  His 
Majesty's  courts,  civilly  or  criminally,  in  like  manner  as 
if  this  act  had  not  been  made.'*     The  earlier  part  of  the 
clause  is  merely  to  impose  a  penalty  upon  a  party  re- 
fusing to  comply  with  its  provisions ;  and  the  only  way 
you  can  proceed  under  it  is  by  enforcing  the  payment  of 
such  penalty.     It  does  not  vest  in  the  persons  appointed 
by  the  vestry,  any  special  property  in  the  books.     It 
was  the  duty  of  the  defendant  to  deliver  over  the  docu- 
nients  in  question  to  the  plaintiffs,  and  in  failing  to  do 
so  he  has  been  guilty  of  a  breach  of  duty ;  but  until  the 
books,  &c.,  were  actually  delivered  over,  the  plaintiffs 
had  no  property  in  them  (a). 

Patteson,  J. — As  far  as  I  can  see,  the  legislature 
bas  not  thought  fit  to  vest  the  property  of  these  books 
in  any  body.  It  only  directs  the  waywarden  to  keep  a 
book  or  books  of  accounts.     I  do   not  see   how  the 

(a)  Ace.  per  UuisCf  J.,  M.  11  H.  4,  fo.  13  a,  pi.  95. 
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J836.  churchwardens  in  1832  had  any  right  to  sue,  muoh  le8<> 
their  successors.  No  such  action  has  ever  yet  been 
brought.  It  has  been  a  matter  of  common  occurrence 
Round.  to  issue  a  mandamus  requiring  parties  to  deliver  over 
such  documents,  upon  the  supposition  that  no  action 
would  lie  for  that  purpose  (a).  I  am  not  aware  of  any 
principle  of  law  by  which  a  person  merely  entitled  to 
the  custody  of  a  thing  is  enabled  to  bring  an  action  for 
the  purpose  of  obtaimng  that  custody. 

CoLBRiDGB,  J«— *When  there  has  been  no  actatl 
possession  of  a  thing,  there  must  be  either  a  general  or 
special  property  to  support  au  action  of  troven  Now 
what  property  is  there  here  i  My  brother  Ludlow  says, 
that  the  officers  in  1832  could  have  sued,  and  that  if  so, 
these  may  also.  1  can  find  no  authority  for  that  posi- 
|ion.  The  Court  has  been  in  the  habit  of  granting  s 
mandamus  to  compel  the  delivery  of  parish  papers, 
which  would  have  been  wrong  if  an  action  had  been 
maintainable. 

Rule  refused. 

(a)  Tliat  a  mandamus  does  terbury,  8  East,  2 19 ;  Res  r.  St. 

not  lie  where  the  party  grieved  Katherine  Dock  Company,  1  Xct. 

has  a  remedy  by  action,  see  Rex  &  Mann.  101;   and  4  Barn.  & 

V.  Bank  of  England,  2  Dougl.  Add.  300. 
696;  Res  v.  Arckbithop  tf  Can^ 
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1836. 

Rex  v.  The  Justices  of  Staffordshire. 

rw  IG HTMAN  had  obtained  a  rule  nisi  for  a  uianda-  Where  notice 
IUU8  to  the  justices  of  Staffordshire,  commanding  them  aLlnst  a*^"* 
to  enter  continuances,  and  to  hear  the  appeal  of  J.  S,  prder  of  two 
against  an  order  made  by  two  justices  under  53  Geo.  3,  q"uired\o*bT 
c-  127,  for  the  payment  by  him  of  the  sum  of  3$.  1 1  Jd.,  g**'^."  ^o  such 
ill  which  he  had  been  assessed  to  the  rate  made  for  the  vice  of  notice 
repair  of  the  parish  church  of  Wolverhampton,  together  HP®"  o".®  only 
With  costs.     J,  S,  had  been  assessed  at  3s.  Hid.  in  the     iSeifi6/f, That 
church  rate  of  the  parish  of  Wolverhampton,  and  had  Quarter  Se^- 
rafused  to  pay  the  amount.     Upon  the  complaint  of  the  sjons  has  no 
churchwardens  he  was  summoned  to  appear  before  two  that  notice  of^ 
justices,  and  appeared  accordingly,  and  objected  to  the  intention  to 
legality  of  the  rate*     After  examination  in  due  form,  the  against  an 
justices  made  an  order,  whereby  they  directed  him  to  ^^^^  ^^^  '5® 

•^  '  -f         -f  payment  of 

pay  the  said  sum  of  Ss.  Hid,  to  the  churchwardens  of  church  rates, 
the  parish,  together  with  — s.  for  costs.     At  the  Easter  j^ai^ces^un^er 
Sessions  1835,  an  appeal  was  entered  and  respited,  and  53  Geo.  3, 

c  127  shall 

on  20th  June  the  appellant  served  upon  the  existing  ^^  given  to 
churchwardens,  and  upon  owe  of  the  two  magistrates  by  such  justices. 
whom  the  order  was  made,  a  notice  of  his  intention  to 
try  the  appeal  at  the  then  next  sessions,  which  were  to 
be  held  on  30th  June.  When  the  appeal  came  on  to  be 
heard,  the  appellant  was  called  upon  to  prove  his  notices, 
and  in  default  of  proof  of  service  of  the  notice  upon 
both  the  magistrates,  the  sessions  dismissed  the  appeal. 
The  rule  of  sessions  provided  that  seven  days  notice  of 
intention  to  try  any  appeal  should  be  given  previously  to 
the  commencement  of  the  sessions  at  which  it  was  in- 
tended to  try  such  appeal;  but  it  was  silent  as  to  the 
persons  to  whom  the  notice  was  in  any  case  to  be  given. 
It  was,  however,  sworn  to  be  the  practice  of  the  ses- 
sions, in  all  cases  of  appeals  against  orders  and  convic- 
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(ions  of  justices  made  out  of  the  sessions,  except  orders 
of  removal,  to  require  that  notice  of  the  intention  to  try 
the  appeal  should  be  given  to  such  justices. 

Whateley  now  shewed  cause  against  the  rule.  The 
question  is,  whether  the  rule  of  the  sessions,  reqairiog 
notice  to  be  given  to  the  justices,  is  a  reasonable  rule; 
and  it  is  submitted  that  it  is  so.  In  many  cases  it  is 
very  important  to  the  public  interests  that  justices  sboiild 
have  notice  of  appeals  against  their  own  judgments,  so 
as  to  be  prepared  to  defend  them;  and  they  are  respond- 
ents by  name.  If  one  is  entitled  to  notice,  both  most 
be  equally  so.  [LiUledale,  J.  Suppose  ioalead  of  two 
there  were  six,  would  it  be  necessary  to  give  notice  to 
all?]  The  argument  goes  to  that  length;  but  in  pn^ 
tice,  the  inconvenience  which  might  ensue  in  such  i 
case  does  not  arise,  as  orders  and  convictions  made  out 
of  sessions,  are  always  made  by  two  justices  only. 

Wightman  contrs^.  It  is  unnecessary  to  give  notice  to 
the  justices  at  all.  The  real  parties  are  the  churchwardens. 
At  all  events,  the  notice  to  one  magistrate  is  sufficient. 

Lord  Denman,  C.  J.— The  magistrates  must  cleariy 
enter  continuances,  and  hear  the  appeal.  The  act  of  par- 
liament under  which  the  order  is  made,  and  by  which 
the  appeal  is  given  (53  Geo.  3,  c.  127,)  does  not  speak 
of  any  notice.  It  is  not  competent  to  the  justices  to 
introduce  a  new  condition,  and  if  it  were  necessary  that 
the  magistrates  should  have  notice,  I  apprehend  that 
service  of  the  notice  upon  one  of  them  must  be  con- 
sidered as  a  service  upon  both. 

LiTTLEDALE,  J. — I  am  of  the  same  opinion.  The 
service  on  one  justice  was  sufficient. 
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Patteson,  J.-In  this  act  of  parliament  there  is  no- 
thing about  any  notice.  It  is  entirely  silent  upon  the 
matter.  I1ie  sessions  cannot  engraft  the  requirement  of 
notice  upon  the  act  of  parliament. 

CoLERiDGBi  J. — The  rule  of  practice  is  silent  as  to 
whom  the  notice  is  to  be  given,  and  yet  the  sessions 
profess  to  have  decided  on  the  rule  of  practice.  How- 
ever, it  is  sufficient  to  say,  that  a  notice  upon  one  of  two 
justices  who  acted  together,  must  be  considered  as  no- 
tice to  both. 

Rule  absolute. 
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Trespass  for  taking  the  plaintiff's  goods  and  chattels  ^;;,''U^^'^^. 
as  a  distress,  and  detaining  same  until  the  plaintiff  was  ment  cannot 
compelled  to  pay  38/.  15s.  to  regain  possession  of  the  niiabletoihe 
said  goods  and  chattels,  and  also  for  again  taking  his  relief  of  the 
goods,  &c.  as  a  distress,  and  thereby  compelling  the  ofn  local  act 

plaintiff  to  pay  5l.  ]3s.  to  regain  them.     Plea  (as  well  of  pariiamcnt, 
'^  "^  •'  °  ^  ^  except  by  clear 

under  21  Jac.  1,  c.  12,  as  under  the  local  acts  hereinafter  and  express 

mentioned),  not  guilty;  whereupon  issue  is  joined.    And  ^^^pA  |„cni 

thereupon,  in  pursuance  of  an  order  made  by  consent,  net,  the  rector, 

under  the  authority  of  3  &  4  Will.  4,  c.  42,  s.  25,  the  j^,,,  over- 
seers, and  ves- 
trvroen,  of  a  parish,  are  euthorizcd  to  make  three  distinct  rates  upon  all  persons 
who  shall  inhabit,  hold,  occupy,  possess,  or  enjoy  any  land,  house,  shop,  warehouse, 
or  other  building,  tenement,  or  hereditament^  that  is  to  say,  one  rate  for  the  relief 
of  the  poor,  anotlier  for  the  repair  of  the  church,  and  another  for  cleunsinfj  and 
lighting  the  streets,  and  repairing  the  highways  of  the  parisli, — such  last-mentioned 
rate  to  be  a  pound  rate  upon  the  annual  rent  or  value  of  all  messuages,  lands,  tene- 
ments, and  hereditaments,  as  should  be  held  or  occupied  within  the  pnribh  :  Held, 
that  the  word  *'  hereditament,*'  as  used  in  the  former  as  well  ns  the  latter  part 
of  the  enactment,  means  such  hereditaments  only  as  are  the  subject  of  actual 
corporeal  occupation^  and  that  therefore  no  incorporeal  hereditament  is  thereby 
made  ratable. 


1^39  CASES  nr  the  king's  bkvcu, 

inii.        Mcts  wcfe  tnirJ,  fcr  the  opinioo  of  the  Court,  in  the 


Cn ^ 

7.  Bm  zm  met  ill  Geo. 5,  c.  xv.)  passed  ''  for  the  better 

*-^'^^      f^%'m^  that  part  of  the  Hi^  Street,  in  the  parish  of  St. 
Mary  Matlelloo,  otherwise  Whitechapel,  which  lies  in 
M'wUktatSy  awl  Cor  lemoviDg  obstructions  and  anooy- 
sBccs  thetcin,''  rnwiiisioarrs  were  appointed,  for  the 
purposes  thcfcin  mentioned;  and  after  reciting  that  there 
was  dne,  and  had  been  accnstomed  to  be  received  for 
eierr  cart  or  naggun  hmded  with  hay,  brought  into  the 
said  parish,  and  sold  on  die  usual  market  days,  the  sum 
of  6c/.y  i2dL  whereof  was  due  and  of  right  belonging  to  the 
lord  of  the  manor  of  Stebooheath,  otherwise  Stepoej,  in 
the  county  of  Middlesex,  as  owner  or  proprietor  of  the 
said  market,  and  had  accordingly  from  time  to  time  bees 
paid  to  and  received  by  him ;  and  2d,  to  the  said  parish, 
for  cleansing  and  taking  away  the  dirt  and  filth  oca- 
sioned  by  such  carts  and  waggons,  and  2d.  to  the  sevenl 
householders  and  inhabitants,  against  whose  doors  the 
hay  so  exposed  to  sale  stood, — to  the  end,   therefore, 
that  the  useful  purposes  of  that  act  might  be  tlie  better 
and  more  speedily  carried  into  execution,  and  for  and 
towards  increasing  the  fund  for  defraying  the  charges  of 
the  same ;  it  was  enacted,  that  thenceforth  there  should 
be  paid  to  a  receiver,  to  be  appointed  by  the  commis- 
sioners, for  every  cart  or  waggon  loaded  with  hay,  brought 
into  the  said  parish  for  sale,  on  the  usual  market  dajs, 
and  sold  or  exposed  to  sale,  the  sum  of  6d.,  in  lieu  of  all 
other  tolls  which  are  or  should  be  authorized  to  be  taken 
and  collected,  the  said  receiver  paying  thereout  to  die 
lord  of  the  said  manor,  or  other  owner  of  the  said  market 
for  the  time  being,  or  such  other  person  or  persons  as 
should  be  appointed  by  him  or  them  to  receive  the  samCi 
the  sum  of  2d,,  clear  of  all  charges  and  expenses,  for 
every  cart  or  waggon  loaded,  &c.  (as  above.) 
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By  46  Geo.  3,  c.  Ixxxix.  '^  for  the  better  relief,  mainte-        i836. 
nance,  and  employment  of  the  poor  within  the  parish  of 
St.  Mary,  Whitechapel,  in   the  county  of  Middlesex, 
cleansing  and  lighting  the  squares,  streets,  &c.,  and  other      Tickell 
parochial  purposes,*'  certain  trustees  were  appointed;     Walkeb. 
and  it  was  by  the  58d  section  of  that  act  enacted,  that 
the  said  trustees  should  annually  meet  together,  at  a 
certain  period,  and  should  then  settle  and  ascertain  the 
Slim  and  tuois  of  money  respectively  necessary  to  be 
miaed  in  the  ensuing  year,  for  the  relief,  &c.  of  the  poor, 
and  for  other  the  purposes  therein  mentioned. 

By  sect.  53  it  was  enacted,  that  the  rector,  church- 
wardens, overseers,  and  vestrymen,  qualified  as  in  the 
said  act  mentioned,  should  assemble  in  the  vestry  room, 
within  fourteen  days  next  after  the  said  several  sums  of 
money  should  have  been  ascertained,  and  the  said  rector, 
&€./  or  any  nine  or  more  of  them  so  assembled,  were 
thereby  required  to  make  and  sign  three  distinct  rates  or 
assessments,  not  exceeding  the  amount  of  the  respective 
sums  so  settled  and  ascertained,  upon  all  persons  who 
should  inhabit,  hold,  occupy,  possess,  or  enjoy  any  land, 
house,  shop,  toarehouse,  or  other  building,  tenement,  or 
hereditament,  (that  is  to  say,)  one  rate  or  assessment  for 
the  relief,  8cc.  of  the  poor,  another  for  the  repair  of  the 
parish  church,  and  another  for  cleansing  and  lighting  the 
squares,  streets,  8cc.^  and  regulating  a  nightly  watch,  and 
repairing  the  highways  within  such  parts  of  the  parish 
as  are  not  within  the  liberties  of  the  Tower  of  London 
and  city  of  London,  such  last-mentioned  rate  to  be  a 
pound  rate  upon  or  according  to  the  annual  rent  or 
▼alue  of  all  messuages,  lands,  tenements,  and  heredita* 
ments  as  should  be  held  or  occupied  within  such  parts  of 
the  said  parish  as  were  not  within  the  said  liberties,  pro- 
vided that  the  same  did  not  exceed  in  any  one  year 
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U.  Cpd.  io  the  pound,  upon  sueb  messuages,  lands,  ic^ie- 
ments,  and  hereditaments. 

Sect.  56  provides  for  the  allowance  of  such  rate  bj 
four  justices. 

Sect.  63  enables  the  collector,  in  case  of  neglect  or 
refusal  to  pay  the  rates  within  fourteen  days,  by  the  war- 
rant of  two  justices,  to  levy  the  same  upon  the  goods  of 
the  party  refusing  or  neglecting. 

Sect.  60  gave  the  same  methods  of  enforcing  the  pay- 
ment of  the  rates  made  for  the  relief  of  the  poor,  as  were 
or  should  be  given  by  the  43  Stiz.  c.  2,  or  by  any  sub- 
sequent act  relating  to  the  relief  of  the  poor. 

Sect,  ddt  after  reciting  that  divers  houses,  tenementsi 
and  hereditaments,  within  the  parish,  were  let  at  small 
rents,  or  to  weekly  or  monthly  tenants,  or  entirely  let  out 
in  lodgings  or  separate  apartments,  or  let  ready  furnished, 
and  the  collection  of  the  rate  charged,  by  virtue  of  the 
said  act,  upon  such  houses,  tenements,  and  heredita- 
ments, was  attended  with  much  difficulty,  and  had  fre- 
quently been  evaded,  made  the  landlord  liable  for  the 
rates  in  certain  cases. 

Sect.  70  speaks  of  persons  renting  and  occupying  am 
house,  tenement,  or  hereditament. 

Sect.  7 1  speaks  of  persons  removing  out  of  or  from, 
or  quitting  the  possession  of  any  house,  building,  land, 
tenement,  or  hereditament j  and  of  persons  entering  into 
the  occupation  of  any  house,  building,  laud,  tenement,  or 
hereditament,  out  of  or  from  which  any  such  persons 
should  have  so  removed,  before  the  rates  or  assessments 
charged  thereon  by  virtue  of  that  act  should  have  been 
paid  and  discharged,  and  provides  for  the  payment  thereof 
in  such  cases. 

Sect.  74  enacted,  that  the  goods  and  chattels  of  anj 
person  assessed,  and  neglecting  or  refusing  to  pay,  might 
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be  distrained  upon  in  manner  aforesaid,  not  onI>'  in  tlie        1836. 
said  parish,  but  in  any  other  place  within  the  said  county 
of  Middlesex, 

The  plaintiff  is  lord  of  the  said  manor,  and  owner  of  ^'^J|"^ 
the  said  market,  and  is,  as  such  lord  of  the  manor  and  Walker. 
owner  of  the  market,  entitled  to  the  sum  of  2^.,  clear  of 
all  charges  and  expenses,  for  every  cart  or  waggon  loaded 
with  hay,  brought  into  the  said  parish,  and  sold  or  ex- 
posed for  sale  on  the  usual  market  days,  as  in  the  same 
act  mentioned,  and  was  so  entitled  before  and  during 
the  time  for  which  the  several  rates  or  assessments  here- 
inafter mentioned  were  made,  and  the  said  sums  therein 
mentioned  were  rated,  assessed,  and  levied;  and  the 
plaintiff  hath  regularly  received  the  same  sums,  which 
have  yielded  to  him  an  annaal  profit  exceeding  the  sum 
•t  and  for  which  he  hath  been  and  was  rated,  as  herein- 
after mentioned,  that  is  to  say,  an  annual  profit  of  200/. 
and  upwards,  but  in  respect  whereof  he  hath  annually 
only  been  rated  at  the  sums  of  38/.  15s.  and  5/.  13s. 

The  said  sum  of  6d.,  of  which  the  said  sum  of  2J., 
payable  to  the  plaintiff  as  owner  and  proprietor  of  the 
said  market  as  aforesaid,  is  payable  and  received  in  lieu 
of  all  other  tolls  as  aforesaid,  for  every  cart  and  waggon 
brought  into  any  part  of  the  said  parish  for  sale,  and  sold 
or  exposed  to  sale  on  the  usual  market  days  as  aforesaid. 

There  is  no  ground  for  rating  the  plaintiff,  unless  the 
Court  shall  be  of  opinion  that  he  was  ratable  in  respect 
of  the  market,  or  the  money  payment  in  lieu  of  toll. 

Rates  were  duly  made  and  allowed  at  Lady-day,  1833, 
by  one  of  which  rates  the  plaintiff,  as  lord  of  the  manor 
and  owner  of  the  market,  was  rated  at  the  sum  of 
38/.  15s.  for  the  relief  of  the  poor,  and  by  another  of 
which  he  was  rated  in  the  sum  of  5/.  135.  for  cleansing 
and  lighting  the  squares,  streets,  &c.,  iu  respect  of  the 
said  sum  of  2d.  for  every  cart  or  waggon  loaded  with 
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hay,  brought  into  the  said  parish^  and  sold  or  exposed  to 
sale  on  the  market  days  as  aforesaid ;  and  the  plaintiff, 
refusing  to  pay  such  sums  of  38/.  155.  and  5/.  135.  re- 
spectively, proceedings  were  duly  taken,  and  the  defend- 
ants, as  justices  of^  8cc.  signed  a  warrant  of  Atttsif 
under  which  the  plaintiff's  goods  were  taken  aiid  d^ 
tained,  until  payment  of  such  two  sums. 

Due  notices  of  this  action  were  given  to  the  clefk  to 
the  trustees,  under  the  act  of  46  Geo.  3,  and  also  to  tk 
defendants,  and  this  action  was  commenced  within  six 
calendar  months  after  the  facts  were  committed. 

Copies  of  the  local  acts  accompany  this  case.  The 
plaintiff  or  the  -defendants  may  refer  to  any  part  or  ptrti 
of  them. 

The  questions  for  the  opinion  of  the  Court  are — 

First,  Whether  the  plaintiff  was  liable  to  be  rated  it 
the  said  sums  of  58/.  15s.  and  5/.  Ids.,  or  either  of  then, 
in  respect  of  the  sum  of  2d.  so  payable  to  him  as  afor^ 
said.  If  the  plaintiff  was  so  liable,  then  judgment  is  to 
be  entered  for  the  defendants  on  the  first  and  second 
counts,  or  either  of  them,  otherwise  for  the  plaintiff. 


Sir  tV.  W.  FoUett,  for  the  plaintiff.  The  act  of  46 
Geo.  3,  does  not  impose  upon-  the  plaintiff  any  liability 
to  be  rated  in  respect  of  the  sum  of  2d.  receivable  by 
him  from  the  commissioners  appointed  by  the  act  of  11 
Geo.  3,  in  lieu  of  the  old  toll  which,  he  had  been  accus- 
tomed to  receive  as  lord  of  the  manor  and  owner  of  the 
market.  He  is  not  an  inhabitant  of  the  parish,  or  an 
occupier,  nor  has  he  any  property  or  interest  in  the  parish, 
except  in  so  far  as  that  he  is  entitled  to  the  sums  of  2(/. 
in  lieu  of  toll.  Under  the  statute  of  43  E/iz.  c.  2,  it  is 
quite  clear,  that  he  would  not  be  liable  to  be  rated  in 
respect  of  these  tolls ;  Rex  v.  Bell  (a).     [CampbeUy  A,  G. 

(a)  5Maule&Selw.  221. 
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contri,  admitted^  that  the  plaintiff  would  not  be  ratable 
under  49  £/iz.]  Neither  is  he  ratable  under  this  local 
act. 

First,  Supposing  any  ratability  in  respect  of  these  sums 
of  Sd.  to  exist|  the  parties  liable  would  be  the  commis- 
sioners, who  receive  the  toll,  and  not  the  plaintiff,  who 
receives  a  sum  of  Si}.  from  the  commissioners,  but  does 
not  enjoy  any  toll. 

Secondly,  Regarding  the  right  of  the  plaintiff  as  an 
incorporeal  hereditamenti  still  he  is  not  ratable.  It  is 
admitted  that  he  would  not  have  been  ratable  before  the 
act  passed,  and  it  is  now  submitted  that  by  this  act  no 
fresh  subject  of  ratability  is  intended  to  be  introduced. 
Strong  and  clear  language  is  requisite,  especially  in  a 
local  act,  to  impose  a  liability  to  be  rated  upon  persons 
who  were  not  ratable  before.  Hie  rates  are,  by  sect.  58 
of  this  act,  to  be  made  ''  upon  all  and  every  the  person 
smd  persons  who  do  and  shall  inhabit,  hold,  occupy,  pos- 
sess, or  enjoy,  any  land,  house,  shop,  warehouse,  or 
other  building,  tenement,  or  hereditament.'*  Th^  word 
*'  tenement*'  is  a  very  large  word,  comprehending  all  that 
may  be  holden.  The  word  *'  hereditamenf*  is,  perhaps, 
a  still  larger  word  (a),  comprehending  all  that  may  be 
ntheritedp  and  therefore  in  its  largest  sense  comprehend- 
ing tolls.  But  these  words  must  be  construed  as  meaning 
only  such  tenements  or  hereditaments  as  are  ejusdem 
generis  (6)  with  those  previously  specified.    Hex  v.  MaH" 
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(a)  Vide  5  Mftn.  &  R.  460  (6). 

lb)  By  11  Geo.  2,  c.  19,8.14, 
*^  To  obvlata  tome  difficuUies 
that  many  times  occur  in  the 
reeovery  of  rents,  where  the  de- 
fliiset  are  not  by  deed,*'  it  is 
enacted,  **  that  it  shall  be  lawHil 
for  the  landlord,  where  the  de- 
mise is  not  by  deed,  to  recover 


a  reasonable  satisfaction  for  the 
lands,  tenements,  or  heredita- 
ments, held  or  occupied  by  the 
defendant,  in  an  action  on  the 
cose  for  the  ose  and  occupation 
of  what  was  so  held  or  enjoyed.'* 
This  section  of  11  Geo,  a,  c.  19, 
might  therefore  perhaps  hare 
been  rtferred  to  as  farnishiiig  an 
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Chester  Waterworki  Company  (a),  Her  v.  Alosley  (b). 
Construing  these  words  accordingly,  it  will  be  found  that 
no  tenement  or  hereditament  is  incladed,  but  such  as  is 
of  a  corporeal  nature,  and  capable  of  having  a  local  situ- 
ation within  the  parish.  In  every  other  part  of  this  act, 
it  will  be  seen  that  the  words  are  used  as  referable  only 
to  corporeal  tenements  or  hereditaments.  Sects.  69.  70, 
and  71,  may  especially  be  referred  as  shewing*  beyond 
doubt,  that  in  those  sections  at  least  the  legislature  cod- 
templated  the  words  as  referring  to  things  of  a  corporeal 
nature  only.  In  Rex  v.  The  Manchester  Waiertcorh 
Company  it  was  held,  that  the  word  ''  tenement/'  (and 
''  hereditament"  would  be  within  the  same  rule,)  occur- 
ring in  a  local  act  of  parliament,  is  not  necessarily  to  have 
its  wide  legal  sense  given  to  it,  but  that  its  meaning  is  to 
be  collected  from  the  whole  purview  of  the  act.  Here 
the  lord  of  the  manor  was  not  previously  liable  to  be 
rated  to  any  of  the  rates  of  the  parish ;  and  as,  therefore, 
it  would  have  been  unjust  to  impose  upon  him  a  new 
liability,  without  any  equivalent,  the  Court  will  not  so 
construe  the  act  unless  the  words  clearly  require  it. 


Sir  J.  Campbell f  A.  G.,  coutr^.    The  question  is,  what 
is  the  meaning  of  the  word  ''  hereditament*'  occurring  iu 


example  of  the  employ meDt  by 
the  legislature  of  the  large  and 
compreheniive  terras,  <<  tene- 
ments and  hereditaments,**  in  a 
case  where  from  the  preamble  it 
would  appear  that  a  particular 
class  of  tenements  and  heredita- 
ments were  in  contemplation, 
namely,  those  whidi  lying  in 
livery  are  ejusdem  generis  quoad 
the  reservation  of  rent,  as  lands^ 
which,  as  Lord  Coke  says,  (Co. 
U\u  H%  a,)  are  <«  iulieriiaoces 


manurable,  wherein  to  the  lord 
may  enter  and  make  a  distresi," 
and  not  to  apply  to  teoemeoU 
or  hereditaments  incorporeal,  out 
of  which  no  rent  can  be  reserr- 
ed. 

Tins  rule  of  construction  vss 
not  presented  to  the  Court  io 
Jones  w.  i{eyno/d^,  6  N.&M.441. 

(a)  3  D.ScR.  SO;  1  B.&C. 
eSO;  S.C.lD.&R.Mag.Ca.479. 

(b)  dD.&IL385;  2  a&C 
296;  iS.C.2D.dcR.Mag.Ca.91. 
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the  53d  section  of  this  act.  It  is  admitted  that  prima 
facie  an  incorporeal  hereditament  would  be  included,  and 
the  authorities  cited  to  shew  that  it  ought  to  be  limited 
to  hereditaments  of  a  corporeal  and  local  nature  are  not 
applicable.  Incorporeal  hereditaments  are  not  ratable 
under  43  JEliz,  because  rates  are  by  that  act  imposed 
only  upon  occupiers,  and  such  hereditaments  cannot  of 
course  be  the  subject  of  occupation.  And  in  7'Ae  King 
V.  Manchester  Watertaorks  Company,  and  The  King  v. 
Mosletff  there  was  the  same  reason  for  so  limiting  the 
word  '' hereditament.^'  But  here  the  words  are  *'  any 
person  who  shall  inhabit,  hold,  occupy,  possess,  or  enjoy 
any  land,  house,  shop,  warehouse,  or  other .  building, 
tenement,  or  hereditament.**  Reddendo  singula  singulis, 
it  follows  that  the  rate  may  be  imposed  upon  any  person 
who  enjoys  a  hereditament.  No  such  words  as  those  of 
this  section  occur  in  any  case  in  which  the  Courts  have 
held  that  the  word  '^  hereditament"  should  be  restricted. 
Then  it  is  said,  that  the  legislature  cannot  be  taken  to 
have  intended  such  an  injustice  as  that  of  imposing  a 
ratability  on  a  person  not  before  ratable,  without  an 
equivalent  compensation.  The  legislature  have,  by  this 
enactment,  only  remedied  a  defect  which  has  been  often 
lamented.  It  was  intended  that  persons  should  be  rata- 
ble according  to  their  ability  or  their  interest  in  the 
parish ;  and,  thereforcj  persons  deriving  a  profit  from  an 
incorporeal  hereditament  within  the  parish,  are  within 
the  original  intention.  In  the  northern  metropolis  the 
members  of  the  college  of  justice,  the  bench,  the  bar, 
and  attorneys,  are  not  liable  to  be  rated  to  the  relief  of 
the  poor,  but  this  has  always  been  complained  of  as  an 
iojiistice>  and  an  act  has  now  passed  one  house  of  par- 
liament to  remedy  this  defect.  [lAttledale,  J.  But  there 
it  is  done  in  express  words.]  It  has  always  been  re- 
garded as  a  grievance  that  incorporeal  hereditaments  are 

VOL.  III.  u  u 
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not  within  43  Eliz.,  and  when  therefore  m  a  modera  let 
the  words  of  the  statute  of  Etiz.  are  departed  from,  nd 
language  employed  which  in  its  atrict  sense  includes  ia- 
eorporeal  hereditaments,  it  must  be  taken  to  hate  beet 
the  object  of  the  legislature  to  rennedy  the  defect  com- 
plained of?  Then  is  it  trae  that  the  lord  of  Uie  flmnr 
has  no  interest  i  It  is  his  duty  to  cootribnte  to  tbe 
relief  of  the  poor,  and  he  has  an  interest,  as  eoDaeded 
with  his  toll,  in  the  cleansing  and  repairing  and  ptnig 
of  the  ways.  It  cannot  be  denied  that  the  word  '^  here- 
ditament" is  used  ill  many  parts  of  this  net  in  its  restridel 
sense,  but  the  question  is,  what  is  its  meaning  ia  the 
particular  sectbn  ?  [LkiledMle,  J,  In  the  latter  part  of 
this  very  section  the  word  **  hereditnanent''  seems  to  be 
restricted.]  It  may  be  doubtful  wbether  it  is  not  so,  bil 
as  that  part  relates  to  a  totally  different  rate,  tbe  restiic- 
tion  of  the  word  in  diat  part  does  not  afford  tbe  km 
ground  for  restricting  it  in  the  earlier  part  of  the  secdoa. 
It  has  been  already  shewn,  that  the  two  cases  died 
{which  can  in  fact  be  regarded  only  aa  one  dedsioa,  m 
they  both  arose  upon  the  same  act  of  parliament,  and  ii 
The  King  v.  Mosley^  the  point  was  treated  as  ret  judi- 
cata) are  no  authority  for  restricting  tbe  word  '^  heredi- 
tament*' as  used  in  this  section.  The  King  v.  Tke  Truh 
tees  of  the  Streets  of'  Shrewsbury  {a),  on  the  coatrajy 
affords  an  authority  for  not  restricting  the  word  ''  here- 
ditament," in  a  rating  clause,  to  hereditaments  ejusdem 
generis  with  those  specially  named ;  for  there  it  was  beM 
to  include  "  land,"  though  only  "  houses  and  other  build- 
ings"  had  been  before  mentioned,  and  it  was  contended 
that  things  ejusdem  generis  with  houses  and  buildings 
•^nly  were  included.  ICoieridge,  J.  That  construction 
was  adopted  because  meadow  and  pasture  ground  were 
expressly  excepted.     Had  there  not  been  such  an  excep- 

(a)  3  Bamw.  &  Adol.  216. 
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tion,  implying  that  other  land  was  included,  the  word 
^  bereditament"  would  have  been  restrained.] 

The  coftuimuoners  could  not  be  rated  in  respect  of 
the  tolls,  for  they  have  no  beneficial  occupation* 

Sir  W.  W.  FMat  was  beanl  in  reply. 
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Lord  DsNicaN,  C.  J. — I  am  of  opinion  that  the 
frfaiotiff  is  entitled  to  judgment,  because  the  rate  was 
ioiproperly  made  and  levied.  It  is  true  that  in  some 
sense  Ibe  plaintiff  *'  enjoys  a  hereditament**  within  the 
parish ;  but  the  word  **  hereditament**  is  to  be  taken  (as 
in  The  King  v.  Manchester  Watenvbrks  Company  and 
The  King  v.  Modey)  with  reference  to  the  sense  in 
which  it  is  generally  used  in  the  act  of  parliament. 
The  words  here  are  very  large ;  and  so  they  ought  to  be 
to  raise  any  argument  for  the  defendants;  for  the  burthen 
of  proof  lies  on  them,  as  they  seek  to  establish  a  new 
liability,  which  is  not  imposed  by  the  act  of  43  Miz* 
1  confess  I  do  not  see  what  meaning  can  be  given  to  the 
vords  **  tenements  and  hereditaments,"  coming  as  they 
do  after  so  long  an  enumeration,  unless  they  apply  to 
incorporeal  hereditaments;  but,  upon  the  whole,  I  think 
they  must  be  restricted  to  tenements  and  hereditaments 
capable  of  occupation.  The  words  at  the  end  of  the  sec- 
tion, **  such  last-mentioned  rate  to  be  a  pound  rate  upon 
or  according  to  the  annual  rent  or  value  of  all  messuages, 
lands,  tenements,  and  hereditaments,  as  should  be  held 
^ir  occupied  within  such  parts  of  the  parish  as  are  not 
withm  the  said  liberties,  provided  that  the  same  do  not 
exceed  in  any  one  year  the  sum  of  U.  Sd,  in  the  pound 
upon  such  messuages,  lands,  tenements  and  heredita- 
ments,*' shew  that  the  words  in  the  former  part  of  the 
section  were  intended  only  to  comprehend  such  tenements 
and  hereditaments  as  are  capable  of  a  corporeal  holding 

u  u  2 
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or  occupation  in  particular  parts  of  the  parish.  It  is 
true  that  this  last  part  applies  to  a  different  rate,  yet  I 
think  it  clear  that  it  was  not  intended  to  create  an  excep- 
tion as  to  the  subject-matter  of  the  rates. 

LiTTLEDALEy  ).• — ^There  is  no  doubt  that  the  word 
"  hereditament/'  in  its  own  legal  sense,  would  reach  these 
tolls.  But  the  question  is^in  what  sense  the  word  is  used 
in  this  act  of  parliament.  In  common  parlance  it  means 
only  such  hereditaments  as  are  the  subject  of  actual  oc- 
cupation or  corporeal  enjoyment,  and  in  this  act  I  think 
that  its  meaning  is  restricted  to  such  things  as  are  tbe 
subject  of  actual  occupation.  The  words,  as  used  in  the 
latter  part  of  sect.  53  of  the  act  of  46  Geo.  3,  c.  Ixxxix. 
clearly  extend  to  things  of  a  local  nature ;  and  if  a  different 
construction  were  put  upon  the  earlier  part  of  the  sec- 
tion, there  would  be  great  inconsistency.  One  would 
supi>08e,  that  unless  there  was  some  special  provision  for 
extending  the  subject  of  the  rates  beyond  the  statute  of 
43  Eliz.  c.  2,  it  could  not  have  been  intended  to  do  so. 
One  would  certainly  expect  some  special  clause.  This 
act  of  parliament  does  not  appear  to  me  to  extend  tbe 
subject-matter  of  the  rates.  The  69th,  70th  and  71st 
sections  are  confined  to  things  which  are  the  subject  of 
occupation,  and  throughout  I  do  not  see  the  slightest 
glimpse  of  any  intimation  to  make  such  an  extension  as 
that  contended  for. 


Patteson,  J. — ^The  plaintiff  is  clearly  entitled  to  our 
judgment.  Previously  to  1771  the  plaintiff,  being  lord 
of  the  manor,  was  entitled  to  receive  a  toll  of  2d,  for 
every  cart  or  waggon  loaded  with  hay  brought  into  tbe 
parish  and  sold,  or  offered  to  sale,  on  the  usual  market 
days.  By  the  1 1  Geo.  3,  c.  xv,  certain  commissioners 
are  to  take  a  toll  of  6d.  and  to  pay  over  2d.  to  tbe  lord. 
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It  is  not  roDteoded  that  the  lord  had  become  liable  in 
any  way  in  respect  of  these  tolls  prior  to  the  passing  of 
the  act  of  46  Geo.  3.  In  that  act  are  contained  the 
genera]  words  upon  which  the  argument  for  the  defend- 
ants has  been  raised,  and  we  are  asked  by  reason  of  the 
use  of  the  general  word  ''  hereditament,"  to  imply  that 
a  new  liability  was  intended  to  be  imposed  upon  the 
lord  of  the  manor,  that  word  occurring  too  in  a  private 
and  local  act  made  behind  his  back.  It  was  incumbent 
on  those  who  wished  to  impose  a  new  charge  to  have 
expressed  the  matter  clearly.  If  the  word  *'  heredita- 
ment" was  intended  to  include  every  thing  which  might 
be  inherited,  why  use  the  previous  words  ?  The  heredi- 
taments must  hetfusdem  generis  with  the  things  specified. 
The  two  cases  quoted  for  the  plaintiff  are  decisive  upon 
this  point,  and  the  other  case  does  not  apply,  for  there 
the  Court  acted  upon  an  exception  which  clearly  implied 
that  land  generally  was  included. 
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Coleridge^  J. — It  is  not  denied  that  these  words  have 
in  themselves  a  large  meaning  sufficient  to  include  these 
tolls;  but  the  question  is,  what  is  their  meaning  here? 
The  plaintiff  says  that,  looking  at  this  enactment,  and 
the  other  clauses  of  the  act,  they  must  be  restrained  to 
things  eju$dem  generis  with  those  specially  named.  The 
defendants  say,  that  the  words  in  this  clause  are  general, 
and  are  used  for  the  purpose  of  making  all  kinds  of  pro- 
perty really  in  or  arising  out  of  the  parish,  ratable.  We 
must  inquire  what  was  the  state  of  things  before  the  act 
passed.  Before  the  act  the  plaintiff  was  not  liable,  in 
respect  of  such  property,  to  the  church  and  poor  rates ; 
and  no  words  expressly  imposing  a  new  liability  are  con- 
tained in  the  act.  Such  words  are  requisite,  both  that 
the  Court  may  be  free  from  doubt,  and  that  the  party 
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intended  to  be  charged  may  have  notice  before  the  act 
passes  into  a  law.  The  paving  rate  stands  upon  a  some- 
what different  footing.  That  was  first  imposed  bj 
sect.  34  of  the  act  of  J I  Geo.  3,  and  was  there  clearly 
intended  to  be  imposed  on  the  hoUers  of  coqporeal 
hereditaments  only.  And  as  to  those  rates,  it  is  coa- 
ceded  that  the  5Sd  section  of  46  Cfto.  3,  must  be  limited 
to  hereditaments  of  a  corporeal  as  well  as  of  a  locil 
nature,  and  we  are  bound  to  take  into  our  comideratioo 
the  use  there  made  of  the  word  ''  hereditameat**  in  coo- 
strubg  the  same  word  as  used  with  refn^nce  to  the 
imposition  in  questipn.  But  the  Onus  lies  on  the  de- 
fendants, and  they  were  bound  to  make  out  the  charge 
satisfactorily.  Therefore  I  think  that  there  must  be 
judgment  for  the  plaintiff, 


Judgment  for  the  plain  tiff  (a). 


(a)  A  rector  is  ratable,  as  oc* 
atpiery  in  respect  of  titlies  for 
which  he  receives  a  money  com- 
position ;  Jtex  V.  Jtatices  ofSus^' 
$ejc,  ante,  ii.  336;  Ckanier  v. 
Glubb,  4  Mann.  &  Ryl.  334, 
9  Barn.  &  Cressw.  479.     And 


see  Rex  v.  Tremayne^  ante,  i.  6i; 
4  Bam.&  AdoL  162;  Rex  v.Oi- 
ford  Canal  Company,  2  Maon.S: 
Ryl.  Mag.  Ca.  588;  10  Barn.  & 
Cress.  163;  Under hUi  v.  EUi- 
combey  M*Lel.  &  Younge,  460: 
Rex  V.  Wiilow,  pott. 
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1830. 

The  King  v.  The  Inhabitants  of  Oldland. 

On  appeal,  an  order,  by  which  Samuel  Vox,  his  wife  and  a  poor  person 
family,  were  removed  from  the  parish  of  Monythusloyn,  \^^^y  ^^}^^ 
in  the  county  of  Monmouth,  to  the  hamlet  of  Oldland,  of  A.,  who 
in  the  county  of  Gloucester,  was  confirmed,  subject  to  jnio^L^iwSh 
the  following  case :  of  B.  animo 

Some  considerable  time  before  the  happening  of  the  meets  whh  an 
accident  hereinafter  mentioned,  S.  foj  being  then  settled  accident,  sucn 

•     ^^111      J         •!    J  •     -air  /•       1  as  to  make  It 

m  Oldland,  resided  m  Monythusloyn  for  the  purposes  of  danf^enms  ac- 
his  employment  hereinafter  mentioned,  and  continued  to  *""**^  ,*?  '^' 

^    ^  ^  ^  move  him,  or 

reside  there  up  to  the  time  of  the  making  of  the  order  even  to  take 
appealed  against.  During  his  residence  in  Monythusloyn,  \^y\^^  \k%\^ 
he  was  employed  in  a  colliery  there,  and  in  the  course  of  examined  as 
such  his  employment,  on  the  SQth  day  of  May,  1832,  his  n,ent,  and  be- 
thigh  bone  was  broken.     Vox  was  thereupon  carried  to  comes  charge- 

^  ,  ,  ^  able  in  conse- 

the  nearest  dwelling-house  in  Monythusloyn, — a  surgeon  quence  there- 
was  sent  for  by  the  parish  officers  of  that  parish,  and  JJ^^eTal* 
the  expense  of  10/.  25.6c?.  was  incurred  by  the  said  pa-  catualpoor; 

•  1^.  •••  i«.  xrtm  ^^^  ^^  order 

nsh  officers  m  his  cure  and  mamtenance.     Vox  had  not  for  his  removal 
been  chargeable  to  Monythusloyn  up  to  the  time  of  the  "™7  ^  '""^®. 

^        i^  jiiuj  suspended 

accident,  but  the  surgeon  had  been  employed  by  the  said  under  35  Geo. 

parish  ofiicers  to  attend  Vox  in  consequence  of  the  acci-  5'  ^'  ^^^»  *'  ^ 
dent,  before  the  order  of  removal  was  made.     On  the      And  such 
30th  of  May,  1832,  Vox^  being  by  reason  of  the  accident  ^  mnde^nnd 
incapable  of  being  removed  or  brought  before  any  jus-  auspended,  the 
tice,  for  the  purpose  of  being  removed,  without  endan-  Is  bound  to 
gering  his  life,  his  examination  was  duty   taken,  and  P^  ^^  ^'*?  . 

thereupon  the  order  in  question  was  made,  and  imnie-  parish  of  B. 

expenses  in- 
curred by  them  in  curing  and  maintaining  the  pauper  daring  the  suspension  of  the 
order  of  removal. 

But  if  such  poor  person  had  not  come  into  the  parish  of  B.,  animo  morandi,  he 
would  have  come  within  the  description  of  casual  poor,  and  would  not  have  been 
removable. 

So,  if  the  poor  person  (e.  g,  a  foreigner)  had  no  settlement  elsewhere.    Semhlc, 
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1836.         diately  suspended  by  an  order  of  suspension  indorsed 

^'^^^'"^^      thereon.     On  the  31st  of  October  following,  Fox  being 

The  Kino      .         _  ,  .      •  .       •  •    /r 

V,  in  a  fit  state  to  be  removed^  the  same  justices  took  ott 

Inhabitants  of  ^j^^  suspension,  and  made  an  order  for  the  paymeot  by 

the  appellants  of  10/.  2s.  6d.,  for  the  expenses  incurred 
under  the  suspension  of  the  order. 

The  question  for  the  opinion  of  this  Court  is,  whetber, 
at  the  time  when  the  order  of  removal  was  made.  Vox 
was  removable  from  Monythusloyn,  so  as  to  charge  the 
appellants  with  costs  so  incurred  under  the  suspeosioB 
of  that  order. 

Greaves,  in  support  of  the  order  of  sessions.  The 
pauper  was  removable  under  35  Geo.  3,  c.  101,  s.  1  &1 
Previously  to  that  act,  overseers  of  the  poor  bad,  by  the 
Id  &  14  Car.  2,  c.  12,  authority  to  remove  poor  persons 
who  had  come  to  settle  in  any  parish,  and  were  likely  to 
become  chargeable.  The  35  Geo.  3,  c  101^  recites  ihe 
statute  of  Charles,  and  the  inconvenience  attendant  upoe 
it,  and  enacts,  in  the  first  section,  that  no  poor  persons 
shall  be  removed  until  they  become  actually  chargeable. 
The  second  section  authorizes  justices  to  suspend  the 
removal  of  a  sick  person,  and  directs  that  the  charges 
incurred  by  such  suspension  shall  be  paid  by  the  parish 
to  which  the  removal  is  made.  (Mere  he  was  stopped 
by  the  Court.) 

Campbell,  A.  G.,  and  Nicholl,  contr^.  I 'ox  was  not 
removable  by  virtue  of  35  Geo.  3,  c.  101.  That  act 
was  never  intended  to  throw  the  costs  of  maintaining  a 
casual  pauper  upon  any  parish  but  that  in  which  the  ac- 
cident happened.  [Patteson,  J.  Can  a  person,  who  is 
the  inhabitaut  of  a  parish,  be  considered  as  a  casual  pau- 
per?] If  a  disabling  accident  happen  to  a  poor  person, 
the  parish  in  which  it  happens  is  bound  to  be  at  the  ex- 
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peiise  of  his  maintenance,  whether  he  does  or  does  not         1836. 
reside  there.     Previously  to  35  Geo.  3,  when  an  accident 
happened  to  a  pauper,  the  parish  in  which  the  pauper  v. 

happened  to  meet  with  the  accident  was  bound  to  main-  qldlan^d 
tain  him,  and  not  the  parish  to  which  he  might  belong. 
Thus  in  Atkim  v.  JBanweU{a),  it  was  held  that  the  law 
will  not  raise  an  implied  promise  in  a  parish  where  the 
pauper  is  settled,  to  reimburse  the  money  laid  out  by 
another  parish,  in  providing  necessary  medical  assistance; 
and  in  that  case,  notice  had  been  given  to  the  parish 
where  the  pauper  was  settled,  that  he  had  been  taken 
ill.  The  law  raises  an  implied  obligation  upon  the  pa- 
rish where  the  pauper  is  taken  ill  or  detained  by  reason 
of  an  accident,  to  supply  his  necessities,  or  to  reimburse 
an  individual  who  takes  care  of  the  pauper  under  such 
circumstances;  and  this  liability  on  the  parish  where  the 
accident  happens,  cannot  be  prevented  by  an  actual 
removal  to  the  parish  to  which  the  pauper  really  belongs; 
Lamb  v.  Bunce(Jb\  Tomlinson  v.  Bentall{c\  Gent  v. 
Tomkim  (c2),  Simmons  v.  IVilmot  (e).  The  35  Geo.  3» 
c.  101,  does  not  apply  to  a  case  where  the  pauper  is 
physically  irremovable.  The  object  of  the  second  sec- 
tion of  that  statute  was  not  to  throw  upon  a  parish  a 
liability  which  did  not  previously  attach  to  it.  The 
second  section  recites,  that  poor  persons  are  often  re- 
moved to  the  place  of  their  settlement  during  the  time 
of  their  sickness,  to  the  great  danger  of  their  lives,  and 
it  enacts,  that  in  case  any  poor  person  be  brought  before 
any  justice  of  the  peace,  for  the  purpose  of  being  re- 

(a)    8   East,  505.     And   see  Bam.  &  Cressw.  738,   4  Dowl. 

Turner  v.  Watson,  Bull.  N.  P.  &  Ryl.  Mag.  Ca.  159;    lUx  v. 

129,  147,  281;  Newhy  v.  Will-  St.  Lawrence,  Ludlow,  4  Barn. 

Mre,  Cald.  527,  2  Esp.  N.  P.  C.  &  Aid.  660. 
739.  (d)  1  Dowl.  &  Rj^l.  541. 

{b)  4  Maule  &  Selw,  275.  (e)  3  Esp.  N.  P.  C.  91. 

(c)   8  Dowl.  &  %1.  493,   5 
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1836.        moved  from  ihe  place  where  he  is  inhabiting,  and  it  shall 

^^^^'^^^      appear  to  the  jostice  that  such  poor  person  is  unable  to 

9,  travel  by  reason  of  sickness,  the  justice  making  the  order 

Inkaliitmnts  ol  ^f  removal  may  suspend  the  execution   of   it.     ThU 

section  manifestly  applies  to  those  cases  only  where  the 


pauper  is  in  a  condition  to  be  brougbt,  and  is  actually 
brought  before  the  magistrntes.  [PtUiesonp  J.  By  49 
Geo.  3,  c  1£4»  s.4,  a  magistrate  may  go  to  and  take 
the  examination  of  a  pauper  who  is  unable  to  attend 
opon  him.]  The  pauper  was  if  removable  in  this  case, 
because  he  could  not  be  removed  without  danger  to 
his  life.  In  Rex  v.  SLJames^  in  Bury  St.  Edmund5{a\ 
it  is  said  by  he  Blaue,  J.>  "  It  has  been  properly  admit- 
ted) that  the  latter  of  these  statutes,  (35  Geo.  3,)  did  not 
enlarge  the  power  of  removing  poor  persons,  but  uas 
meant  to  provide  that  persons  who  by  law  were  before 
removable,  if  likefy  to  become  chargeable,  should  not  be 
removed  till  actuelljf  so,  and  to  make  provision  for  sus- 
pending the  order  of  removal,  when  made,  in  case  of 
sickness  or  infirmity;  and  that  the  expenses  incurred  iii 
the  care  and  maintenance  of  the  persons,  between  il>e 
order  to  remove  and  the  actual  removal  of  them,  shouiti 
be  defrayed  by  the  parish  to  which  they  should  be  found 
to  belong."  [Patteson,  J.  That  case  was  decided  oo 
the  ground  that  the  pauper  was  not  a  person  who  came 
to  settle.  Here,  the  pauper  had  come  to  settle  in  tl>e 
parish  which  obtained  the  order.] 

Lord  Denman,  C.  J.— This  is  a  perfectly  clear  case. 
The  pauper  had,  before  the  accident  occurred,  or  the 
order  of  removal  was  made,  come  to  settle,  within  the 
meaning  of  the  13  &  J4  Car.  2,  in  MonythusloM). 
Previously  to  35  Geo.  3,  a  person  who  had  so  come  to 

(a)  10  East,  25. 
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inhabit,  if  likefy  to  became  chargeable,  was  removable.        18S6. 

The  35  Geo.  3  altered  the  law  in  that  respect,  and  per-     S^^'C^ 

miCted  the  removal  to  take  place  only  where  the  party  v. 

wu  actualfy  chai^e-ble.    It«p(H»red  to  the  legislature  ^"JS',»';:».*' 

that  there  was  some  danger  that  a  pauper  who  became 

chargeable  by  illness  might  be  removed  too  soon,  and 

the  atatate  therefore  gives  power  to  the  magistrates  to 

anspend  the  order,  if  it  shall  appear  to  them  that  the 

paaperiis  unable  to  travel  by  reason  of  sickness  or  other 

infimiity,  or  thai  it  would  be  dangerous  for  him  so  to 

doi.  *^  O Aer.  infirmity/'  I  apprehend,  means  any  infirmity, 

however  occasioned,  and  therefore  includes  an  accidental 

injury  l&e  that  in  the  present  case.    There  was  another 

danger  to  be  prevented.    The.  party  might  be  taken  be* 

fore  a  magistrate  to  be  ekamined  as  to  his  settlement, 

before  he  was  in  a  fit  state  to  go  out.    This  occasioned 

the  fourth  section  of  40  Geo.  %  c.  124,  which  provides 

that  whenever  any  pauper  is  by  age,  illnesa,  or  infirmity, 

unable  to  be  brought  up  to  the.  petty  sessions,  to  be 

examined  as  to  his  settlement,  any  one  magistrate  acting 

for  the  district  where  the  pauper  may  be,  may  take  his 

examination.    The  present  is  the  converse  of  Mejt  v. 

Si.  James,  in  Mury  St.EdmufuPs.    The  decision  in  that 

case  proceeded  on  the  ground  that  the  party  had  not 

come  to  settle  and  inhabit,  within  the  meaning  of  the 

statute  of  Charles.     Here,  he  had  come  to  settle  and 

inhabit. 

LiTTLEDALE,  J.  coucurred. 

Patteson,  J. — I  think  the  order  was  valid.  To  hold 
otherwise,  would  be  to  decide  in  direct  opposition  to  the 
act  of  35  Geo.  3.  Undeniably  the  pauper  might. have 
been  removed  if  that  removal  could  have  taken  place 
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I8S6.        without  danger  to  bis  life.     He  was  an  inhabitant;  he 

^'^^''^      had  come  to  settle,  and  was  actually  chargeable.    It  is 

^,  immaterial  whether  he  became  chargeable  in  consequence 

*  Inhabitants  of  Qf  ^n  accident,  or  from  any  other  circumstance.    It  is 
Oldland* 

said  that  the  pauper  was  not  removable  because  be  wts 

liable  to  be  maintained  by  the  pariah  in  which  the  icch 
dent  occurred.  If  indeed  it  had  happened  that  he  wts 
casually  in  the  parish,  then  no  removal  could  have  takeo 
place,  because  the  statute  of  Charles  only  authoriies  tlie 
removal  of  persons  who  have  co9ne  to  settle*  In  tint 
event  he  would  have  been  a  casual  pauper.  I  do  oot 
agree  with  the  definition,  that  casual  poor  are  poor  per- 
sons made  chargeable  to  parishes  by  meeting  with  acci- 
dents in  such  parishes.  A  person  who  is  resident  in  a 
parish,  and  becomes  chargeable  by  reason  of  having  met 
with  an  accident,  cannot  be  considered  as  a  casual  pau- 
per. I  do  not  however  mean  to  lay  down  that  a  fo- 
reigner, who  resided  in  a  parish,  and  who  there  met  «ith 
an  accident  and  became  chargeable,  might  not  be  coo- 
sidered  as  a  casual  pauper. 

Coleridge,  J. — The  question  is,  whether  the  pauper 
was  removable  at  the  time  when  the  order  was  made,  so 
as  to  charge  the  parish  to  which  the  pauper  beloDged 
with  the  cost  of  bis  maintenance,  during  the  period  of 
the  suspension  of  the  order  of  removal.  First,  then,  was 
the  pauper  removable  ?  If  by  this  question  it  is  meant 
to  ask  whether  the  magistrates  could  make  a  valid  order 
of  removal,  I  say  that  undoubtedly  they  could.  The 
magistrates  might  have  gone,  if  it  had  been  necessary^ 
and  examined  the  pauper,  as  to  his  settlement.  He  iiad 
come  into  the  parish  animo  morandi,  and  he  was  charge- 
able. But  although  the  order  might  be  made,  it  could 
not  be  carried  into  effect,  on  account  of  the  infirmity  of 
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the  pauper.     The  35  Geo.  3  was  passed  for  the  very 

purpose  of  providing  for  this  state  of  circumstances.     It 

^1  •  1111      The  King 

empowers  the  magistrates   to  suspend  the  order,  and  v, 

imposes  the  expense  of  maintaining  the  pauper  during  In|>abitants  of 
the  time  of  suspension,  on  the  parish  to  which  he  be- 
longs. The  only  remaining  question  is,  whether  the 
order  of  suspension  could  be  made.  It  is  shewn  that 
the  pauper  was  incapable  of  being  removed  without 
danger  to  his  life,  in  consequence  of  infirmity ;  and  this 
being  so,  it  follows,  of  course,  that  it  was  the  duty  of 
the  justices  to  direct  that  the  execution  of  the  order 
should  be  suspended. 

Order  of  Sessions  confirmed. 


END  OF  EASTER  TERM. 
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TRINITf  TERM, 

IN  THE  SIXTH  TEAR  -QF  THE  BBION  OF  WILLIAM  IT. 


y^^^  The  King  r.  The  iDhabitants  of  Maidstone. 

A.f  a  parish     AT  the  Quarter  Sessions  holden  for  the  city  of  Canter- 

havine^a^eeiie-  ^^^^9  ^^^  parish  of  Maidstone  appealed  against  an  order 
ral  permission  of  justices,  by  which  Betgamin  Drywood  and  his  faaulj 
master  to  ^^^  ^^^^  removed  to  that  parish  as  the  place  of  their 
seek  employ-    settlement.    The  sessions  confirmed  the  order,  subject 

ment  m  trade  •      i.  „       •  '       •» 

elsewhere,         to  the  following  case : — 

the^^arish'of  '^^^  pauper,  Drywood,  was,  in  June,  1814,  boond  as 
Dale,  and  re-   a  parish  apprentice  to  one  Pollard,  of  Milton,  basket- 

for^  dayTbe-  ™^l^^i'>  ^^^  whom  he  lived  under  the  indenture  at  Mil- 
fore  the  1st      Ion  until  August,  1816,  when  Pollard  failinc,  and  having 

October,  1816,  r  i     •       u-        n  j  _.        la 

(when  the  56    °o  means  of  employing  him,  Drywood  expressed  a  win 

Geo,  3,  c.  139,  {Q  g^  and  endeavour  to  procure  work  in  the  basket- 
came  into  ,  ^  "^ , 

operation,)        making  business,  and  mentioned  Maidstone  as  a  pUce 

knowledge"*of  ^'^^^^  ^^  ^'^^  likely  to  be  procured.  There  were  at  that 
B,  B.,  subse-  time  several  basket-makers  in  Maidstone,  but  no  men- 
October  OS-  ^1^"  ^^3  made  of  the  name  of  any  of  them.  Pollard 
sents  to  such     consented  to  the  pauper's  going,  but  said  that  if  he  got 

service: —  t^   n 

Held,  that        work,  he  {Pollard)  should  expect  to  be  allowed  a  trifie 

^uent^assent  °"^  ^^  ^^^  wages.  To  this  the  pauper  assented,  and  he 
to  the  service    thereupon  left  Milton.     Pollard  heard   no   more  from 

with  C.  does      rv  j  j*ii  i  •         •         i  i  •        ^  ^ 

not  relate  JJrj/wood,  nor  did  he  make  any  inquiry  about  him;  but 

back  to  the       having  occasion  to  go  to  Maidstone  in   November  or 

commence-        t\  t        •       t  i  ■.     « 

ment  of  it,  so    i^ecember  in  the  same  year,  be  casually  heard  from  a 

as  to  make  the  traveller  that  Drywood  was  then  working  with  a  basket- 
referable  to  maker  named  Peters,  in  that  town ;  and  he  called  on 
the  indenture. 

So,  also,  if  the  act  of  56  Geo,  3,  c.  139,  had  not  passed,  tcmhle. 
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Peiers,  and  found  bim  there;  and  h  appeared  that  he        1836. 

had  worked  and  resided  there  upwards  of  forty  dajs  be-      ^^-^v-^-' 

fore  the  IstOctober,  1816,  on   which  day  the  atat.  of  ^ 

56th  Geo.  3,  c.  139,  came  into  operation.     PoUard  then  In»J«bitante  of 

,  f  Maiostonb. 

asked  for  a  portion  of  Dry%Dood^%  wages,  but  being  told 

by  Peters  that  the  wages  were  barely  sufficient  for  Dry 
wood'n  support,  he  went  away.  The  pauper  continued 
after  this  to  work  for  Peters^  and  to  reside  in  Maidstone 
several  months,  when  he  left  that  place,  but  he  never  re- 
turned into  Pollard* %  service,  or  paid  him  any  thing  on 
account  of  what  he  earned. 

The  question  is,  whether  the  service  and  residence  of 
Drywood  with  Peters  were  sufficient  to  confer  a  settle- 
ment in  Maidstone. 

Kelly  and  Shee^  in  support  of  the  order  of  sessions. 
The  service  at  Maidstone  was  a  good  service  under  the 
indenture.  Nothing  was  done  to  put  an  end  to  the  in- 
denture, or  to  the  relation  of  roaster  and  apprentice; 
and  the  service  of  the  apprentice  with  the  basket-maker 
at  Maidstone  was  assented  to  by  his  master.  In  all  the 
cases  in  which  it  has  been  held  that  the  second  service 
was  not  referable  to  the  indenture,  something  had  been 
done  to  put  an  end  to  the  relation  of  master  and  appren- 
tice. \n  Rex  s.  Banbury  {a)  the  pauper  had  been  ap- 
prenticed to  A.,  to  be  instructed  in  his  trade,  and  pro- 
vided  with  meat  and  other  necessaries.  J.  having  failed 
in  business,  and  having  no  employment  for  the  appren- 
tice, advised  him  to  go  if  he  could  get  a  place,  and  men- 
tioned that  J3.  (who  was  in  the  same  trade)  wanted 
hands,  and  said  that  he  might  go  and  work  with  B.  if 
be  liked,  and  that  if  he  did  not  become  troublesome  to 
Mm,  A.f  or  the  parish,  till  the  end  of  his  time,  he  should 

{a)  AntCj  vol.  i.  t48 ;  6  Barnw.  &  Ado!.  176. 
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1836.        have  his,  ii/s  watch.    The  apprentice  accordingly  ap- 

^■^''^^^^       plied  to  J5.,  who  employed  him  at  piece  work,  out  of 

The  Kino      ^^^^  profits  of  which  he  provided  himself  with  necessaries. 

Inhabitants  of  Afterwards,  with  the  assent  of  An,  he  removed  from  the 

service  of  B.  into  that  of  C,  whom  he  also  served  in  the 
same  trade.  At  the  end  of  the  period  of  his  apprentice- 
ship, A.  gave  him  the  watch*  It  was  held  by  Doh 
man,  C.J.,  LiUledale,J.,  and  Paiieson,J»,  (dissentiefite 
Parke,  J.,)  that  the  service  with  B»  and  C.  was  refen- 
ble  to  the  indenture,  and  that  the  apprentice  gained  a 
settlement  in  the  parish  in  which  he  inhabited  duiiiig 
such  service.  The  only  distinction  between  that  case 
and  the  present  is,  that  there  the  assent  of  the  master  to 
the  pauper's  working  with  the  particular  tradesman  was 
given  in  the  first  instance;  whereas  here  the  assent, 
which  is  clearly  to  be  implied  from  the  master's  condoct, 
was  given  after  the  service*  But  the  subsequent  assent 
is  a  ratihabition  and  has  reference  back  to  the  commence- 
ment of  the  service  with  the  second  master;  and  besides, 
there  are  in  this  case  several  facts  which  more  than  com- 
pensate for  the  absence  of  original  assent  to  the  working 
with  the  particular  master.  Here,  as  in  Rex  v.  Sanburff 
the  master  had  failed  in  business;  be  consented  to  tbe 
apprentice's  seeking  employment  in  his  trade  at  Maid- 
stone, though  no  particular  master  was  originally  named; 
and  he  stipulated  that  the  apprentice  should  allow  him 
something  out  of  his  wages,  which  was  agreed  upon; 
thus  clearly  proving  that  a  continuance  of  the  relation  of 
master  and  apprentice  continued,  and  that  it  was  con- 
sidered by  both  parties  that  the  master  would  still  have 
it  in  his  power  to  compel  the  apprentice  to  return  into 
his  service.  When  the  master  learnt  with  whom  the 
apprentice  was  serving,  he  assented  to  the  service,  and 
asked  for  a  portion  of  the  wages  as  stipulated  for.  This 
assent  is  a  ratihabitio,  and  is  evidence  of  an  assent  of 
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the  master  to  the  particular  service  at  the  period  of  its  1836. 
commenceineiit.  In  no  case  has  it  been  decided  that 
the  assent  of  the  master  to  the  particular  service  muaX 
precede  it,  in  order  to  make  it  a  service  referable  to  the  ^^aidstobe*^ 
indenture.  On  the  contrary,  in  Hex  v.  Bradstone{a) 
and  Rtx  v.  Bradninch  (b),  a  subsequent  assent  or  ratiha* 
bitio  was  held  sufficient.  Rex  v.  Whitchurch  (c),  Rex  v. 
CredUon  (d),  viud  Rex  v.  Si,  Helen,  Stouegaleie),  maj 
be  cited  contri;  but  in  all  those  cases  either  there  was 
no  assent  at  all,  or  the  assent  was  to  a  total  dissolution 
of  the  relation  of  master  and  apprentice,  and  therefore 
those  cases  are  distinguishable  from  the  present.  If  the 
assent  given  in  this  case  had  relation  back  to  the  com- 
mencement of  the  apprentice's  service  with  Peters^  then 
there  had  been  a  service  for  forty  days  in  Maidstone, 
tinder  the  apprenticeship,  previously  to  1st  October, 
1816,  on  which  day  the  act  of  56  Geo.  3,  c.  139»  came 
ioto  operation. 

Bodkin,  contriL.  Before  the  passing  of  56  Geo.  3« 
c.  139,  a  parol  assignment  over  of  an  apprentice  by  his 
master  was  held  sufficient,  but  at  the  same  time  an  as* 
aignment  was  held  necessary  in  order  to  enable  the  ap- 
praitice  to  acquire  a  settlement  by  service  with  the 
•econd  master.  By  56  Geo.  3«  c.  I39>  s.9»  it  is  enacted, 
that  from  and  after  6th  October,  1816,  ''  it  shall  not  be 
lawful  for  any  master  or  mistress  to  put  away  or  trans- 
fer any  parish  apprentice  to  any  other,  or  in  any  way  to 
discharge  or  dismiss  from  Ills  or  her  service  any  parish 
apprentice,  without  such  consent  of  justices  as  is  directed 
ID  an  act  passed^  8cc.  (S2  C^eo.  3,  c.  570  >°d  ^^^  "^ 

<a)  8  Bolt's  P.  L.  423.  Baraw.  &  Cressw.  574;  1  DowL 

(6)  I  Bott's  P.  L.  418;  S.  C.  &  RjrI.  Mag.  Ca.  459. 

Caldecott,  461.  {d)  1  East,  59. 

(c)  2  Dowl.  &  Ryl.  845 ;  1  (e)  1  East,  S85. 
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1836.        settlement  shall  be  gaiued  by  any  service  of  such  ap- 

^^^^^^^      prentice,  after  such  putting  away  or  transfer,  unless  sucli 

9,  service  shall  have  been  performed  under  the  sanction  of 

Inhabitants  of  g^.!,  consent  as  aforesaid ;"  and  it  is  submitted  that  no 
Maidstone. 

service  was  gajned  in  Maidstone  by  the  pauper  before 

the  1st  October,  1816,  for  that  the  previous  service  with 
Peters  was  not  under  any  assignment  over  of  the  appren- 
tice.     Through  the  whole  of  the  cases  this  principle 
runs, — that  there  must  be  an  assent  of  the  first  master 
to  the  particular  seri'ice ;  and  there  are  cases  in  w  faich 
k  was  held,  that  knowledge  by  the  first  master  was  not 
sufiicienty  but  that  there  must  be  an  actual  assent.    Here, 
there  was  an  absence  of  assent  and  of  knowledge  too. 
In  Rex  v.  Creditou  {a)  the  Court  decided  that  the  service 
with  the  second  master  did  not  confer  a  settlement,  be>- 
cause  the  first  master  had  only  given  a  general  consent 
to  the  apprentice's  going  where  he  pleased,  without  as* 
senting  to  the  particular  service;  whilst,  on  the  other 
hand,  the  same  judges,  a  few  days  afterwards,  came  to  a 
contrary  decision  in  Rex  v.  Shebbear  {h\  on  the  ground 
that  there  the  master  had  expressly  assented  to  the  par- 
ticular service.     In  both  those  cases  it  was  laid  down 
as  an  undoubted  rule,  that  the  indenture  must  continue 
in  force,  and  that  the  original  master  must  expressly  as- 
sent to  the  particular  service  with   the  second  master. 
It  is  not  intended  to  dispute  that  in  this  case  tbe  ap- 
prenticeship still  existed  in  point  of  law,   but  only  to 
contend  that  the  service  with  Peters  was  not  under  an 
assignment  over  from  the  original  master,     l^he  asseut 
of  the  first  master  must  precede  the  service  with  the 
second.     Tiie  case  of  Rex  v.  Bradstone  bears  out  no 
such  proposition  as  that  for  which  it  was  cited ;  for  in 
that  case,  though  the  assent  was  given  after  the  entrance 
of  the  apprentice  upon  the  service  of  the  second  master, 

(rt)  1  East,  59.  {h)   1  East,  73. 
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yet  there  was  a  subsequent  service  of  four  months  with         idd6. 

the  second  master.     In  Rex  v.  Whitchurch  (a)  it  is  said     ^    C^ 
,       _,  ,  ^  ^  The  KfNo 

bjr  the  Court, ''  It  has  been  urged  that  the  subsequent  v. 

assent  of  the  first  master  is  sufficient  to  make  the  second  Injjahitnnts  of 

Maidstone. 

service  a  service  under  the  indenture ;  but  the  contrary 
is  established  by  Rex  v.  St.  Helen,  Stonegale  {hy*  Here, 
it  is  argued  that  the  mere  fact  of  the  master  accidentally 
finding  his  apprentice  working  for  wages  with  another 
master,  and  asking  for  a  portion  of  those  wages,  as  he 
bad  stipulated  when  he  gave  his  general  consent  to  the 
apprentice's  seeking  work  elsewhere,  (and  this,  too,  oc- 
curring after  the  Ist  October,  1816,)  is  to  have  the  same 
operation  as  an  express  assent  originally  given  to  the 
particular  service.  To  this  proposition  all  the  authori- 
ties are  opposed. 

Lord  Denman,  C.J. — The  case  of  Rex  s.  Banbury 
was  not  intended  to  interfere  with  the  former  decisions. 
We  intended  to  bear  out  what  was  said  by  the  Court  in 
Rex  v.  Whitchurch.  It  is  clear  that  in  this  case  the 
apprentice  was  in  the  service  of  another  master  without 
the  express  assent  of  the  original  master,  unless  we  can 
import  into  this  matter  the  notion  of  a  ratification  by 
subsequent  assent.  It  appears  to  me  that  we  cannot  do 
that.  At  all  events  there  was  no  assent  before  the 
passing  of  the  act  of  56  Geo.  3 ;  and  no  assignment 
since  that  time  is  valid  unless  made  with  the  assent  of 
justices.  It  appears  to  me  therefore  that  no  settlement 
iras  gained  in  Maidstone. 

LiTTLKDALE,  J. — I  am  of  the  same  opinion.  Before 
the  passing  of  56  Geo.  3,  c.  Id9>  it  was  considered  that 

(«)  2  Dowl.  &  Ryl.  845 ;    1      &  Ryl.  Mag.  Ca.  452. 
Bamw.  &  Cressw.  574 ;  1  Dowl.  (b)  1  East,  285. 
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1836.         when  there  waft  an  express  assent  of  the  original  master 

^■^^^^^       to  the  service  of  the  apprentice  with  a  particular  second 

The  Kino      master,  there  was  something  in  the  nature  of  an  assigs- 

Inhabitants  of  ment ;  and  on  that  ground  it  was  that  a  service  with  the 

second  master  was  in  such  cases  held  to  be  referable  to 
the  indenture.  Now  here  the  first  missier  knows  ootbiof 
as  to  whom  the  apprentice  is  to  go  to.  He  merelj  cod- 
sents  to  the  pauper's  going  to  seek  emplojnieat  k 
Maidstone,  and  says  that  if  he  succeeds  in  getting  work, 
he  (the  master)  shall  expect  to  be  allowed  a  tri6e  cot  of 
his  wages.  There  is  notUng  at  all  approaching  to  « 
assignment  in  this  case.  As  to  the  ratihabition  that  took 
place  in  November  or  December,  1816,  after  the  set  of 
56  Geo.  3  had  come  intp  operation,  and  had  put  sd  end 
to  informal  assignments  of  parish  apprentices.  The 
settlement  should  have  been  completely  gained  before 
the  passing  of  the  act. 

PattesoNi  J. — The  question  is,  whether  there  was 
an  assent  of  the  first  master  to  the  particalar  service.  In 
Rex  v.  Banbury  no  such  question  arose.  Here,  the 
question  is  in  fact  whether  the  assent  of  the  first  master, 
in  November  or  December,  1816,  is  to  have  relation 
back,  and  to  have  effect  from  the  beginning  of  the 
service  with  the  second  master.  I  find  no  case  that 
goes  that  length.  In  Rex  v.  Bradninch  there  was  a 
service  and  residence  for  more  than  forty  days  subse- 
quent to  the  assent.  Here,  there  was  no  subsequent 
service  and  residence  which  could  possibly  confer  a  set- 
tlement. Unless  we  can  say  that  the  assent  in  November 
or  December  has  relation  back,  no  settlement  was  gained 
in  this  case ;  for  in  the  first  instance  the  master  permitted 
the  apprentice  to  go  where  be  pleased.  I  think  that  we 
cannot  so  hold ;  and  therefore  I  am  of  opinion  that  there 
is  no  sufficient  assent  to  the  particular  service. 
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Williams,  J. — The'principle  upon  which  settlements 
have  been  held  to  be  gained  bj  service  with  a  second 
master,  is,  that  the  service  was  a  service  under  the  original  v. 

indenture.  It  is  reasonable  therefore  to  require  that  ^Maimtonb?*^ 
the  master  should  know  with  whom  his  apprentice  was 
serving,  and  should  assent  to  that  service.  In  Rex  v. 
Banbury  the  master  pointed  out  a  person,  and  advised 
the  apprentice  to  go  to  him.  That  is  wanting  here. 
The  original  assent  is  not  sufficient;  and  with  regard  to 
the  subsequent  assent,  I  decline  giving  any  opinion  as 
to  whether,  if  the  9ct  had  not  passed,  that  would  have 
been  sufficient;  but  I  think  it  clear  that  the  assent  sub* 
sequent  to  the  act  could  not  affect  the  service  previous 
to  it. 

Order  of  Sessions  quashed. 


The  King  t;.  The  Inhabitants  of  Witney. 

On  appeal  against  an  order  for  the  removal  of  James  ^^^m^^. 

Price,  his  wife  and  child,  from  the  parish  of  St.  Clement  ing  to  a  pnnsh 

to  the  parish  of  Witney,  both  in  the  county  of  Oxford,  which  has V 

the  order  was  confirmed,  subject  to  the  following  case:    *?c**  commis- 
T*  ^         ^  ••itAAi.      **on  of  the 

Dj  an  act  of  U  Geo.  3,  c.  14,  intituled,  ''An  Act  for  peace,  but 

better  regulating  the  Poor  within  the  city  of  Oxford,'*  [J^^e  crJ'm^ 
the  mayor,  recorder,  aldermen,  assistants,  town  clerk,  justices  have  a 
and  solicitor,  of  the  said  city,  for  the  time  being,  and  fjJSii^t'i^n  ^s"" 
also  certain  persons  to  be  elected  in   manner  therein  bound  appren- 

mentioned,  are  incorporated    by  the  name  of  *'  The  parochial  au- 
thorities, to  a 
person  residing  in  a  parish  within  the  county,  out  of  the  city,  the  order  for  and 
allowance  of  the  indenture  need  only  be  under  the  hands  of  two  justices  for  the 
caumiy. 

Where  a  parish  indenture  of  apprenticeship  appears  on  the  face  of  it  to  be 
ordered  and  allowed  bj^  justices  under  56  Geo.  3,  c.  130,  s.  2,  il  is  prima  facie  to 
be  presumed  that  the  notice  required  by  that  section  was  duly  giveu,  aud  was  proved 
before  the  magistrates  by  whom  the  indenture  was  allowed. 
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1836.        Guardians  of  the  Poor  within  the  City  of  Oxford."  And 
JJj^*^^^^      by  sect.  16,  the  said  guardians  are  empowered,  at  aoy 
t7.  monthly  or  special  court,  by  writing,  under  seal,  to  bind 

Inlwbitants  of  ^p j  p„^  f^^lli  3,^^  p^^^  child  maintained  by  them,  ap- 
prentice to  any  reputable  person  in  England ;  and  it  vis 
declared  that  every  such  writing  should  be  virtually  biiid- 
ing  as  an  indenture  between  the  master  or  mistress  and 
apprentice,  and  the  apprentice  should  be  entitled  to  gaia 
a  settlement,  and  should  in  all  respects  be  enforced  ac- 
cording to  the  laws  in  force  concerning  the  binding  oat 
of  poor  children  apprentices,  whose  parents  are  not  able 
to  provide  for  them. 

On  the  part  of  the  respondents,  (St.  Clement's,)  a  deed 
of  apprenticeship,  under  the  seal  of  the  guardians,  was 
put  in,  bearing  date  7th  March,  1822,  by  which  the  pau- 
per, James  Price,  was  apprenticed  to  Thomas  Harris^  a 
watchmaker,  in  the  appellant  parish  of  Witney,  and  the 
following  is  an  extract  from  the  material  part  of  sucfc 
deed : — "  Know  all  men  by  these  presents,  that  *  Tbe 
Guardians  SCc*  incorporated  by  and  under  a  certain  act 
of  parliament,  made  &c.,  intituled  &c.,  by  and  with  the 
consent  of  his  Majesty's  justices  of  the  peace  for  the 
countif  of  Oxford,  whose  names  are  hereunder  subscribed, 
and  by  virtue  and  in  pursuance  of  an  order  in  writing, 
made  by  and  under  the  hands  and  seals  of  W.  H.  Asiunt 
and  J,  Phillips,  Esqrs.,  justices  &.c.  in  and  for  the  said 
county,  dated  2d  March,  18S2,  pursuant  to  the  statute 
in  that  case  made  and  provided,  have,  at  iheir  mouthly 
court,  holden  en  this  7th  day  of  March,  1822,  pursuant 
to  the  powers  8cc.  in  and  by  the  aforesaid  act  of  &c.  in 
them  vested  and  reposed,  put  forth,  and  by  this  present 
writing  do  bind  and  put  forth  James  Price,  (a  poor  child, 
maintained  by  the  said  guardians,  and  now  under  their 
government,  aged  fourteen  years,)  apprentice  to  Thomm 
Harris  of  Witney,  in  the  county  of  Oxford,  watchmaker, 
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(a  reputable  person^)  with  him  to  dwell  and  serve,  from         1836. 
the  day  of  the  date  of  these  presents,  for  and  during  and     ^    ^ 

until   the  said  apprentice  shall  attain  the  full  age  of  v. 

4wenty^ne  years."  ^"•'w.^kv."^ 

The  original  order  of  the  two  justices  of  the  county  of 
Oxford*  for  the  binding,  was  annexed  to  the  indenture, 
and  at  the  foot  of  the  indenture  appeared  an  allowance 
of  the  apprenticeship,  by  the  same  two  justices,  describing 
themselves-  as  justices  acting  in  and  for  the  county  of 
Oxford,  (whereof  one  is  of  the  quorum). 

The  deed  of  apprenticeship  was  not  allowed  by  any 
other  than  the  said  two  justices,  who  were  justices  of  the 
county  of  Oxford,  (and  whose  jurisdiction,  as  after  ex- 
plained, overrides  the  city,)  but  not  justices  of  the  city  of 

-Oxford. 

The  city  of  Oxford  then  had  justices  of  its  own,  under 
the  authority  of  two  several  commissions,  issued  under 
the  great  seal,  one  being  a  commission  of  gaol  delivery, 
and  the  other  of  the  peace,  and  which  are  severally  di- 
rected to  certain  noblemen  and  gentlemen  of  the  county 
and  to  the  mayor,  recorder,  aldermen,  and  assistants  of 
the  city,  but  the  administration  of  justice  under  such 

-commissions  has  hitherto  been  conducted  by  the  mayor 
8cc.  of  the  said  city  only,  and  they  also  have  alone  been 
accustomed  to  qualify  as  justices  for  the  city.  The  jus- 
tices of  the  county  of  Oxford,  however,  have  a  concurrent 
jurisdiction  in  the  city  of  Oxford,  excepting  only  within 
that  small  part  of  it  which  is  locally  situate  in  Berkshire, 
where  the  justices  of  that  county  have  a  like  concurrent 
jurisdiction. 

It  does  not  appear  by  the  deed  of  apprenticeship,  or 

.  any  indorsement  thereon,  nor  was  it  made  to  appear  at 

-  the  hearing  of  the  appeal,  that  any  notice  of  the  appren- 

'  ticeship  had  been  given  to  the  overseers  of  the  appellant 
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parish,  or  that  any  overseer  of  the  appellant  parish  had 
attended  before  the  justices,  and  admitted  such  notice. 

The  execution  of  the  deed  by  the  guardians,  bj  affii- 
InlMftbitants  of  j^^  ^i^^j^  common  seal,  was  proved  by  the  attesting  wit- 
ness, the  then  clerk  to  the  guardians;  bat  no  evidence 
whatever  was  given  by  the  respondents  with  respect  Is 
the  notice. 

The  pauper  served  more  than  forty  days  under  tkii 
apprenticeship  deed,  in  the  parish  of  Witney. 

The  questions  for  the  opinion  of  the  Court  arc^— 111, 
whether  the  order  for  the  apprenticeship  ought  not  to 
have  been  made  by  justices  of  the  city  of  Oxford;  £(0^ 
whether  there  ought  not  to  have  been  an  allowaaceof 
the  indenture  by  justices  of  the  said  city;  ddly,  wbetlwr, 
under  the  circumstances,  it  was  incumbent  on  the  le- 
spondent  parish  to  prove  that  notice  of  the  intended 
apprenticeship  had  been  given  to  the  appellant  pariih, 
before  the  allowance  of  the  indenture,  or  that  aa  ofer 
seer  of  that  parish  had  attended  before  the  allowing  joi- 
tices  and  admitted  such  notice. 

Maule  and  C.  C.  Cooper^  in  support  of  the  order  of 
sessions.  The  county  justices  had  jurisdiction,  and  there- 
fore the  order  and  allowance  by  these  two  justices  was 
sufficient.  There  is  no  reason  whatever  for  saying  that 
the  city  justices, — who  have  no  more  than  a  concurreot 
jurisdiction, — should  have  ordered  and  allowed  the  in- 
denture;  but  on  the  contrary,  as  the  city  justices  were 
themselves  parties  to  the  indenture,  as  being  members  of 
the  corporation  of  the  guardians  of  the  poor,  it  would 
have  been  improper  in  them  to  use  any  judicial  power  to 
this  matter.  The  place  in  which  the  party  to  whom, 
and  the  place  by  the  officers  of  which,  the  pauper  was 
bound,  are  both  within  the  same  jurisdiction,  and  there- 
fore ilie  rase  does  not  come  within  56  Geo,  3,  c.  l.'>9, 
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8.  2.     The  third  8ecd<m  shews  clearly  an  intention  to         1886. 

throw  iurisdiction  of  this  sort  into  the  hands  of  the     ^^\^ 
...  ^  ,       ,   .      .  i.       .^        The  Kino 

county  justices,  m  preference  to  local  justices;  for   by  «. 

that  section  it  is  enacted,  that  the  allowance  of  two  Jnljal>»*an^  of 

...  WlTWEY. 

justices  of  the  peace  for  the  county,  within  which  the 
place  in  which  such  child  shall  be  intended  to  serve  an 
apprenticeship  shall  be  situated,  shall  be  valid  and  effec* 
tual,  although  such  place  shall  be  situated  in  a  town  or 
libarty  within  which  any  other  justices  of  the  peace  may 
in  other  respects  have  an  exclusive  jurisdiction. 

It  was  not  necessary  for  the  respondent  parish  to  prove 
that  notice  of  the  intended  apprenticeship  had  been  given 
to  the  appellant  parish,  before  the  allowance  of  the  in« 
denture,  w  that  an  overseer  of  that  parish  had  attended 
before  the  allowing  justices,  and  admitted  such  notice. 
It  is  to  be  presumed  prim&  fucie,  that  the  justices  com- 
plied with  the  directions  of  the  statute,  and  that  they 
did  not  sign  the  allowance  until  they  had  due  proof  of 
the  notice.  [Patteson,  J.  Is  any  notice  required  by  the 
enactment  in  this  statute,  where  the  two  parishes  are 
within  the  same  jurisdiction  ?]  Yes :  It  was  so  held  in 
Rex  v.  Threlkeld{a),  upon  which,  probably,  the  objec- 
tion in  this  case  is  founded.  In  that  case,  however,  it 
was  proved  as  a  feet,  that  no  notice  had  been  given,  so 
that  the  doctrine  of  presumption  could  not  apply.  In 
no  case  has  it  ever  been  held  that  the  sessions  are  bound 
to  satisfy  themselves  by  evidence,  that  all  matters  pre- 
ceding the  allowance  were  rightly  done.  On  the  contrary, 
it  is  in  general  to  be  presumed,  in  the  absence  of  negative 
proof,  that  all  due  formalities  were  observed,  and  other 
requisitions  of  law,  complied  with  by  the  justices;  St* 
Devereux  v.  Much  Dew  Church  (6).  jRer  v.  Haslitig" 
afield  (c)f  and  Williams  v.  The  East  India  Company  (d).  . 

(a)   Ante,  i.  S;    4  Barn.  8c  (c)  2  Maule  &  Selw.  558. 

Adol.  229.  (d)  3  East,  192. 

(6)  1  W.  Bla.  367. 
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[Lord  Denman,  C,  J.    I  think  this  point  has  very  latelj 

been  decided  by  U8(cr).l 
The  KiKO  -^       ^  ^^ 

V, 

Inhabitants  of      j^^  y^  Richards  and  Chi/ton,  contri«     It  is  imposiibk 

to  distinguish  this  case  from  Hex  v.  Newark-npu^ 
Trent  {b),  and  Rex  v.  Tkrelke/dic).  [Lord  Demm, 
C.  J.  There  is  no  doubt  that  the  notice  was  necessuy; 
and  that  if  no  notice  was  proved  before  the  justices,  tk? 
did  wrong  in  allowing  the  indenture.  But  we  faaved^ 
cided  in  the  late  case  to  which  I  have  adyerted,  tint 
prim^  facie  the  notice  and  the  proof  of  it  are  (o  be 
presumed.] 

The  other  point  depends  upon  a  critical  eiaminatioD 
of  the  act.  The  case  comes  within  the  mischief  mea- 
tioned  in  the  preamble  of  the  statute,  and  comes  abo,  k 
is  submitted,  within  its  enactments.  It  is  eipresdj 
found  that  the  two  justices,  by  whom  ^he  indenture  vis 
ordered  and  allowed,  were  not  justices  of  the  citj  of 
Oxford.  The  city  of  Oxford  is  a  different  jurisdictioo 
of  the  peace  from  the  county  of  Oxford,  although  it  is 
true  that  the  county  justices  have  a  concurrent  jurisdic- 
tion within  the  city.  This  resembles  the  case  of  justices 
who  are  in  the  commission  of  the  peace  for  two  adjoining 
counties ;  and  it  was  held  in  Rex  v.  Shipion  {d),  that 
when  a  poor  child  is  bound  by  the  officers  of  a  parish 
in  one  county,  to  a  master  residing  in  another  countr, 
the  indenture  must  be  allowed  by  two  justices  of  e»ch 
county,  being  distinct  persons,  and  that  an  allowance  by 
tlie  same  two  persons,  in  their  distinct  characters  of  jus- 
tices for  both  counties,  is  insufficient.     Part  of  the  city 

(a)  III  Rex  V.  Whiston,  ante,  (r)  Ante^i.S;  4  Baro.  &  AM 
514.  229. 

(b)  4  Dowl.  &  Ryl.  745;  3  (cQ  2  Mann.  &  R^I.  217;  8 
Bam.  &  Cressw.  59;  2  Dowl.  Barn.  &  Cress w.  88;  1  Man.  & 
&i  llyl  Mag.  Ca.  3C0.  llyl.  Mag.  Ca.  394. 
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is  within  Berkshire,  and  it  is  not  stated  that  the  parish         18S6. 
of  St.  Clement  is  not  in  that  part  of  the  city  which  is 


The  KiMG 


lubabitants  of 

WiTKEY. 


within  that  county.     ILiUledale,  J.    We  cannot  intend  v. 

that  it  is  within  Berkshire.]  By  the  late  act  of  S  &  4 
Will.  4y  c.  63,  after  reciting  that  doubts  had  arisen  whe- 
ther,  under  56  Geo.  S,  c.  139,  the  allowance  of  two  jus- 
tices, although  they  act  as  justices  for  both  counties,  is 
Yalid  and  effectual^  or  whether  it  is  not  necessary  that 
such  indenture  should  be  allowed  by  four  justices,  two 
acting  for  one  county,  and  two  for  the  other  county,  it 
was  enacted,  that  thenceforth  all  indentures  for  the  bind- 
ing of  parish  apprentices,  which  had  been  previously  to 
the  passing  of  that  act  allowed,  and  should  thereafter  be 
allowed  by  two  justices  of  the  peace,  acting  as  well  for 
the  county  or  district  within  which  the  place  by  the  offi- 
cers of  which  such  child  should  be  bound  should  be 
situated,  as  for  the  county  or  district  within  which  the 
place  should  be  situated  wherein  such  child  should  be 
intended  to  serve,  should  be  deemed  as  good,  valid,  and 
effectual,  as  if  the  same  had  been  allowed  by  two  justices 
acting  only  for  each  of  such  counties  or  districts.  It  will 
be  seen  that  throughout  this  enactment  the  legislature 
speak  of  justices  acting  for  a  particular  county  or  district, 
and  do  not  speak,  in  the  more  general  terms  of  the  act 
of  56  Geo.  3,  c.  139,  of  different  jurisdictions.  The  act 
of  56  Geo.  3,  must  be  read  as  explained  by  that  of  3  8c 
4  Will.  4.  And  so  read,  it  is  submitted  that  this  case 
will  come  within  its  provisions;  for  Oxford  is  a  separate 
district,  in  which,  though  the  county  justices  may  have  a 
concurrent jtim(/tc/to/i,  the  city  justices  alone  act  as  ma- 
gistrates. The  third  section  of  the  act  does  not  touch 
the  present  case,  as  here  the  peculiar  jurisdiction  is  in  the 
place  in  which  the  binding  parish  is  situate,  not  in  the 
place  in  which  the  intended  master  resides. 
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1836.  LiTTLEDALE,  J.(a).*-^The  point  US  to  the  notice  was 

J;^*^^^      decided  in  laat  Hilary  ternu  and  waa  well  decided.   Tlic 

V,  two  justicea  are  not  to  allow  tbe  indenture,  unless  tk 

^"'wiTM?  ^^  "^^'^^  ^^  ^^^  Siven;  and  it  is  to  be  presumed  tkst 

thej  have  done  their  duly  in  thia  reapect.  This  is  a  voj 
convenient  rule.  I  do  not  mean  to  aay,  of  course,  tbit 
the  party  opposing  the  settlement  under  the  indentait, 
may  not  be  admitted  to  prove  the  negative,  but  only  Att 
prim&  facie  it  is  to  be  presumed  that  the  justices  wouU 
not  have  signed  the  indenture  unless  tbe  notice  had  bees 
satisfactorily  proved  before  them* 

Then  with  respect  to  the  other  question.  I  thisk 
there  is  no  pretence  for  saying  that  Witney  is  in  a  diflb- 
eot  jurisdiction  from  St.  Clement's,  Oxford.  And  efes 
if  the  jurisdiction  of  the  city  of  Oxford  bad  been  exdih 
site  for  other  purposes,  yet  the  third  section  would  ope- 
rate to  make  the  allowance  by  the  two  county  justices 
sufficient.  The  jurisdiction  of  the  city  of  Oxford  is  bolk 
different  from  and  the  same  with  that  of  tbe  coun^.  It 
is  different  as  regards  tbe  city  justices,  but  tbe  same  ai 
regards  the  justices  for  the  cocmty. 

Patteson,  J. — I  have  not  tbe  least  doubt  on  either 
point.  By  a  different  jurisdiction  is  meant  an  exclusive 
jurisdiction, — a  jurisdiction  that  is  quite  separate  from 
the  other.  Here,  there  is  nothing  but  an  addiiumal 
jurisdiction  in  the  city  magistrates.  It  was  suggested 
that  the  child  might  have  been  bound  from  that  part  of 
tbe  city  which  is  within  Berkshire.  The  contrary  ap- 
pears from  the  order. 

Tbe  other  point  was  decided  by  a  case  in  last  Hilary 
term.  I  was  not  in  this  Court  during  that  term.  But 
I  quite  agree  with  the  decision  in  that  case,  upon  tbe 

(a)  Loid  Denman,  C.  J.  Imd  left  the  Conrt  before  tlie  conclusion 
of  the  argument. 
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point  of  notice.     We  must  take  it,  unless  the  contrary  is         jese. 
shewn,  that  no  magistrate  would  think  of  putting  his 
hand  and  seal  to  the  indenture  unless  the  notice  had  been 
given. 


The  King 

V. 

Iiiliubitants  of 
Witney, 


Williams,  J. — The  justices  could  not  properly  have 
allowed  the  indenture*  unless  the  notice  had  been  given. 
We  must  therefore  presume  the  notice. 

With  regard  to  the  other  point:  The  allowance  is 
good.  The  jurisdiction  of  county  justices  over  the  city 
is  not  affected  by  the  concurrent  jurisdiction  of  the  city 
justices. 

Order  confirmed. 


Rex  r.  The  Inhabitants  of  Cowpen. 

On  appeal  against  an  order  for  the  removal  of  William  A.  hires  men 
Dodds  and  jlim  his  wife,  and  their  six  children,  from  the  13 15  ^o  5th* ' 
parish  of  St.  Nicholas,  in  the  town  and  county  of  New-  April,  1817, 

iq  nA^f  work 

castle  upon  Tyne,  to  the  township  of  Cowpen,  in  the  fiH,  and  drive 

county  of  Northumberland,  the  sessions  confirmed  the  co*l*>  f^^^o 
•'        ^  f  do  such  other 

order,  subject  to  the  following  case :  work  as  shall 

The  pauper,  William  Dodds,  (then  being  unmarried,)  for  th^  w"y- 
with  others,  was  hired  to  the  proprietors  of  Cowpen  ingonof^/s 
colliery  by  a  written  agreement,  bearing  date  the  5th  day  ^  they  shall 

of  April,  I8I6,  from  the  day  of  the  date  thereof  until  the  l»e  rwuired 

r     •  1     /•  I         t    1  •  *"°  directed 

5th  Apnl,  1817i  to  hew,  work,  fill,  and  drive  coals,  and  to  do  by  A,; 

the  men  to  re- 
ceive if.  6fL  for  each  day  that  they  shall  be  laid  idle  (be  unemployed)  by  A.y  except 
on  the  pa^-Saturdays,  when  the  pit  is  going  single  shift  ^working  twelve  hours^ ;  bnt 
the  pit  going  double  shift  (working  twenty-four  hours),  the  men  to  work  one  shift,  in 
order  to  make  each  shift  work  eleven  days  (i.e.  in  a  fortnight),  and,  except  when 
prevented  by  sickness  or  other  unavoidable  cause,  to  do  and  perform  a  full  day's 
work  on  every  working-day^  except  a  tingle  shift  on  the  paii -Saturday t,  and  in  default 
thereof,  for  every  such  default  to  pay  2«.  6d.  to  A,i — Held,  that  in  this  hiring  there 
was  an  exception  of  pay-Saturdays  and  Sundays,  and  that  therefore  no  settlement 
was  gained  by  service  under  such  hiring. 
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1836.         to  do  such  Other  work  as  should  be  necessary  for  die 

^^^^^^^       carrying  on  the  said  colliery,'  and  as  they  should  be  re- 

^.  *        quired  and  directed  to  do  by  the  owners,  &c.  at  the 

lolmbitanis  of  respective  prices,  and  on  the  following,  amongst  others, 

terms  and  conditions  therein  contained  : — ^Tliat  the  sums 
or  forfeitures  required  to  be  paid  by  the  said  parties 
thereby  hired  for  such  days  as  they  should  respectively 
lay  themselves  idle,  should  be  respectively  paid  to  them 
to  the  same  amount  by  the  proprietors  of  the  said  col- 
liery, their  executors,  &c.  for  each  and  every  day  thej 
should  be  laid  idle  by  the  proprietors  of  the  said  collieryi 
their  executors,  8cc.  or  their  agent,  except  on  the  paj- 
Saturdays,  when  the  pit  is  going  single  shift,  but  a  pit 
going  double  shift,  the  men  must  work  one  shift  on  the 
pay-Saturdays,  in  order  to  make  each  shift  work  eleven 
days.  That  the  said  parties  thereby  hired  shall,  except 
when  prevented  by  sickness  or  other  sufficient  or  un- 
avoidable cause,  do  and  perform  a  full  day's  work  ou  eacJk 
and  every  working  day  except  a  single  shift  pit  on  the  pay- 
Saturdays,  or  such  quantity  of  work  as  should  be  deemed 
fairly  equal  to  a  day's  work,  and  should  not  leave  their 
work  until  such  day's  work  or  quantity  of  work  is  fully 
performed  or  finished  to  the  extent  of  each  man's  ability; 
and  in  default  thereof  each  of  the  said  parties  thereby 
hired  and  so  making  default  should,  for  every  such  de- 
fault, forfeit  and  pay  the  said  proprietors  of  the  said  col- 
liery, their  executors,  administrators  or  assigns,  2s,  6d, 
And  it  was  further  agreed  by  the  proprietors  of  the  said 
colliery,  their  executors,  &c.  that  every  hewer,  putter,  or 
driver,  or  other  workman,  should  be  paid  his  respective 
earnings  or  wages  every  fourteen  days,  subject,  never- 
theless, to  such  deductions  as  were  therein  mentioned. 
And  it  was  thereby  mutually  agreed,  that  iu  case  any 
dispute  or  difference  should  arise  between  the  said  par- 
ties relative  to  any  matter  or  thing  not  thereby  provided 
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for,  such  disputes  or  difference  should  be  submitted  to         i8d6. 
the  decision  of  two  viewers  of  collieries,  one  to  be  ap-      ^*^^^^^^ 
pointed  by  the  proprietors  of  the  said  colliery,  their  ex-  ^. 

ecutorsy  &c.,  and  the  other  by  the  said  parties  of  the  Inljahitants  of 
other  part;  and  m  case  of  their  disagreement,  to  the 
decision  of  a  third  person,  to  be  appointed  by  such 
viewers;  and  the  judgment  or  decision  of  such  two 
viewers  or  umpire,  as  the  case  should  happen,  should  be 
conclusive  between  the  parties  in  the  matter  referred  to 
them.  And  it  was  thereby  declared  that  nothing  therein 
contained  should  extend,  or  be  construed  to  extend,  to 
alter,  prejudice,  lessen,  or  otherwise  affect  the  legal  re- 
medies and  powers  which  by  law  belong  to  masters  and 

■ 

servants  in  their  respective  relation  to  each  other,  or  to 
magistrates  having  jurisdiction  in  case  of  dispute  or  dif-* 
ference  between  them. 

The  pit  in  which  the  pauper  was  employed  some- 
times worked  single  shift  and  sometimes  double  shift. 
The  pauper  worked  from  the  said  5tl]  April,  I8I6,  to 
the  5th  April,  1817,  under  the  said  agreement,  sometimes 
single  shift  and  sometimes  double  shift.  He  married  in 
May,  18 16,  and  resided  the  whole  year  in  the  appellants' 
township.  Pay-Saturday  is  every  alternate  Saturday, 
being  the  next  Saturday  after  the  day  on  which  the  earn- 
ings are  paid.  The  ordinary  day's  work  of  a  pit  is  twelve 
hours,  which  is  called  a  shift,  and  when  all  the  men  are 
employed  at  the  same  time,  and  the  working  of  a  pit 
does  not  continue  longer  than  twelve  hours  in  the  day, 
a  pit  is  then  said  to  be  a  pit  working  or  going  single 
shift.  It  frequently  happens  that  it  is  necessary  that 
the  working  of  a  pit  should  be  carried  on  all  the  twenty- 
four  hours,  in  which  case  the  complement  of  men  and 
boys  are  divided  into  two  sets  or  gangs,  called  ''  shifts." 
These  shifts  relieve  each  other  every  twelve  hours. 
When  this  is  the  case,  a  pit  is  said  to  be  working  or 
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1836.         going  double  shift.    Of  these  shifts  the  one  is  calM  &e 

^^^^^^'^       fore  shift,  and  the  other  the  back  shifu     llie  fore  shift 

^^  begins  work  at  two  o'clock  on  the  Moiidaj  moraing,  ssl 

f iihnbitnnts  of  works  twelve  hours  on  that  morning  and  every  monoK 

CoWPEN.  . 

during  the  fortnight,  except  on  the  Saturday  moraisgiB 
the  second  week  of  the  fortnight,  which  is  the  pay-Ssl» 
day.  The  back  shift  begins  work  at  two  o'clock  oa  lb 
Monday  afternoon,  and  works  twelve  hours  oa  An 
afternoon  and  every  afternoon  during  the  fortnight  o- 
cept  the  Saturday  afternoons,  when  it  does  not  woik. 
In  such  a  course  of  working  the  fore  shift  has  woikd 
eleven  shifts  or  days*  works,  and  the  back  shift  ten  diiiti 
or  days'  works.  In  the  second  fortnight  the  shifts  are 
changed,  the  fore  shift  of  the  fortnight  preceding  be- 
comes the  back  shift  of  this,  and  the  back  shift  of  tbe 
fortnight  preceding  becomes  this  fortnight's  fore  duft 
The  fore  shift  of  this  fortnight  begins  work  at  two  o'dock 
on  Monday  morning,  and  works  twelve  hours  on  Ait 
morning  and  every  morning  during  the  fortnight,  except 
on  the  Saturday  morning  in  the  second  week  of  tbe  foit- 
night,  which  is  the  pay-Saturday.  This  shift  woib 
eleven  shifts  or  days'  work  this  fortnight,  which,  with  ten 
shifts  of  the  fortnight  precedhig,  make  twenty-one  shifts 
or  days'  works.  Tbe  back  shift  of  this  fortnight  begins 
work  at  two  o'clock  on  the  Monday  afternoon,  and  worki 
twelve  hours  on  that  afternoon  and  every  afternoon  during 
the  fortnight,  except  on  Saturday  afternoon.  Tbe  back 
shift  works  ten  shifts  or  days'  works  during  this  fortnight, 
which,  with  the  eleven  shifts  of  the  fortnight  precedmgr 
makes  twenty-one  shifts  or  days'  works.  The  words 
'^  but  a  pit  going  double  shift  the  men  must  work  one 
shift  on  the  pay-Saturday  in  order  to  make  each  shift 
work  eleven  days,'*  are  applicable  only  to  the  men 
forming  the  fore  shift  of  the  second  week  in  each  fort* 
night,  who  have  worked  twenty-one  shafts   in  the  two 
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jfartnights,  and  who,  under  this  clause,  begin  work  at  two 
9<lock  on  the  pay-Sat urday.i||pming,  and  work  twelve 
hours,  which  make  twenty-twQ  shifts  olr  Jays  works  for  v. 

two  fortnights,  or  eleven  shifts  or  days  works  for  one  ^"l^ahiiants  of 
foi^nigfat.  It  sometimes  happens  when  a  pit  is  working 
^  dvijHi  shift  that  some  job  of  necessity  occurs,  which 
^^Heqnirtfi  a  few  individuals  to  remain  down  the  pit  after 
HtB  sKift  of  men  to  which  they  belong  have  finished  their 
work  and  the  next  shift  has  commenced  work.  This  is 
tecbnically  called  **  standing  double  shift.*'  This  only 
applies  to  individuals, — rarely,  if  ever,  to  the  whole  pit's 
crew  (a). 

T.  Greenwood,  in  support  of  the  order  of  sessions. 
The  question  in  this  case  is,  whether  this  was  an  except 
iil^  hiring.  This  case  consists  of  two  parts.  The  first 
]i|it  js  the  contract  under  which  the  pauper  was  hired: 
j||le  second  part  is  an  explanation  of  the  manner  in  which 
the  pit  is  ordinarily  worked.  It  is  apprehended  that  the 
question  will  depend  entirely  upon  the  contract,  and  that 
the  Court  will  not  look  to  the  subsequent  statement  of 
the  mode  of  working  the  pit  in  u^ictice  in  the  same  way 
jn  which  they  are  in  the  habit  (j/f^lpnsidenng  the  custom 
of  the  country  in  which  a  contract  is  made.  The  con* 
tract  is  not  qualified  or  limited  by  the  practice.  The 
objections  taken  will  probably  be  the  following: — 1st, 
Aakt  the  men  have,  under  this  contract,  the  right  to  *'  lay 
;*  themselves  idle*'  on  payment  of  the  fine,  and  thus  exempt 
themselves  from  the  master's  control :  2dly,  that  when 
they  have  done  a  '*  full  day's  work,"  they  become  their 
own  masters :  Sdly,  that  by  the  mention  of  each  and 
every  working-day,  there  is  an  implied  exception  of  days 
other  than  working  days:   4thly,  that  there  it  an  excep- 

(o)  This  case  does  not  appear      It  was  signed  only'  tj^^'Uie 'Aifr- 
to  hare  been  drawn  by  counsel.      man  of  the  SeAionv' '    ' 

VOL.  HI.  Y  Y  ^  ' 
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tion  of  psj-Saturday.    To  the  first  two  of  these  okjw- 
tions  Rex  v.  Bj/ker(a)  ]&'#/Conclusive  answer;  and  Ra 
y.   St.  Htltn\  Auckland\b),  and   Rex  ▼.  Qtnef-casi- 
^"SipEH  ""^  Gtmthorpeic),  are  also  in  ^int.     Then,  aa  to  the  thM 

objection ;  in  Rtx  ▼.  Byker  the  same  words  occur;  for 
there  it  was  stipulated  that  for  every  working  day  lAUb 
the  workmen  or  any  of  them  should  absent  thciMlM 
from  their  employment,  or  should  neglect  or  retoa  Is 
fulfil  and  execute  the  whole  of  the  business  of  aa  umiI 
day's  work,  unless  prevented  by  sickness  or  some  otJNr 
unavoidable  cause,  the  defaulters  should  forfeit  and  km 
the  sum  of  2s.  6d. ;  and  yet  in  that  case  the  contract  was 
held  not  to  be  exceptive.  In  jR^x  v.  Si.  Helens,  Jack" 
hnd.  Rex  v.  Byker  was  fully  considered,  and  was  recog- 
nized as  good  law.  Then,  as  to  the  mention  that  ii 
made  of  pay-Saturday, — the  intention  of  the  parties  ii 
obviously  nothing  more  than  this;  that  as  on  the  dajsaa 
which  the  wages  are  paid  the  masters  must  necessan^ 
be  occupied  in  paying  the  wages,  and  the  hiboaren  is 
receiving  them,  the  men  shall  not  in  general  be  liable  to 
be  fined  for  not  working  on  that  day,  and  that,  oq  the 
other  hand,  the  masters,  being  themselves  occupied  oo 
that  day,  shall  not  be  liable  to  pay  the  men  for  *'  lajing 
them  idle."  It  does  not  at  all  follow  from  this  thai  the 
men  were  not  in  fact  under  the  control  of  their  masten 
on  the  pay-Saturday.  On  the  contrary,  it  clearly  appean 
from  the  whole  contract,  that  it  was  contemplated  oa 
both  sides  that  the  men  were  hired  for  all  their  time,  and 
were  to  have  none  at  their  own  absolute  disposal.  The 
men  were  hired  from  the  5th  April,  1816,  to  5th  April, 
1817,  to  hew,  work,  till,  and  drive  coals,  and  to  do  such 
other  work  as  should  be  necessary  for  the  carrying  oa 

(o)  2  Bamw.  &  Cress w.  114;  Mann.  Mag.  Ca.  108. 

S  Dowl.  &  Rjl.  330;  <2  Dowl.  Sr  (c)    1  Nev.  &  Mann.  21: 4 

%].  Mag.  Ca.  15.  Barow.  &  Adol.  218;  1  Ner.^ 

(Jf)   1  Nev.  k  Mann.  462;   4  Mann.  Mag.  Ca.  10. 
Barn.  &  Adol.  7J8;   1  Xev.  &- 
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the  colliery^  and  as  they  should  be  required  aud  directed        183G. 
do  by  the  owners  \  aud  tbe  '*  terms  aud  conditions/' 


.        ,  .      ,  •  ,    .  TheKiKo 

mentioned  in  the  contract,  were  merely  regulations  ne-  v, 

toeesery  for  the  pro6table  working  of  the  mine,  and  for  ^"^^^^^^  ^ 
ffgolating  the  amount  of  wages,  &c«  Ti»e  masters  were 
ai.imarty  to  call  upon  the  men  at  any  time  to  do  extra 
•ffOik*^  The  men  were  bound  at  all  times  to  do  such 
work  as  the  masters  should  deem  necessary  for  the  car- 
rying on  of  the  colli^sry,  and  should  require  them  to  do. 
If  so,  they  were  never  exempt  from  control, — were  never 
masters  of  their  own  time.  Even  regarding  it  as  part  of 
the  coDtracty  that  on  pay-Saturdays  some  portion  of  the 
men  were  not  to  be  required  to  work  in  the  mine,  still  it 
was  entirely  in  the  discretion  of  the  masters  on  what 
pay-Saturday  a  particular  man  should  work,  and  on  which 
4^e  should  be  exempt.  Upon  the  whole,  it  is  submitted 
jlbpt  this  case  falls  within  the  principle  of  Hex  v.  By- 
ker(ft)s  Rex  v.  Su  Helen\  Auckland  {b),  and  Rex  v. 
Os$eti'CumrGawikorpe{c)i  for  that  the  Court  cannot 
point  to  any  specific  period  of  the  year,  whether  for  a 
day  or  an  hour,  when  the  men  would,  under  this  contract, 
be  entirely  exempt  from  the  control  of  their  masters. 
Ob  this  ground  this  case  is  distinguishable  from  Rex  v. 
Cateihead  (d)  (supposing  that  case  not  to  be  overruled 
by  Jtcv  v.  Ossfitt'cum-Gawthorpe,  which  it  is  submitted 
tfait  it  is).  Rex  v.  Birmingham  {e),  and  Rex  v.  Frome 
&UwQod  (f\  which  will  probably  be  referred  to  on  the 
4>tber  side. 

Cresswell  aud  Hedley,  contr^.     This  is  an  exceptive 
hiring.    This  case  is  governed   by  Rex  v.  Gateshead, 

(n)  Supriy  67B.  Dowl.  &  Ryl.  Mag.  Ca.  17,  n. 

(A)  Ibid.  (e)  4  Mann.  &  RjL  691 ;   9 

(c)  Ibid.  Bamw.  &  Cmiw.  925 ;  2  Man. 

Id)  S  Dowl.  8t  Ry\.  333,  n. ;      &  Ryl.  Mug.  Ca.  40f. 
3  Bamw.  &  Cressw.  117,  n;   2         (^f)  1  Barnw,  ft  Adol.207. 
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which  is  indeed  not  so  strong  a  case  as  this.    In  tbf 
case  it  was  stipulated  that  each  man  should  do  on  each 
V.  working-day  such  a  quantity  of  work  as  should  be  deemed 

^"  CowM  ^^  ^"^'  ^^  *  ^""  *'"y''  ^^^^'  ""^  «*^ould  not  lea?e  the  pit 

until  that  quantity  was  completed,  or  in  default  thereof 
should  forfeit  25.  6d.;  and  it  was  held  that  the  espics- 
sion,  "  each  working  day/'  intimated  that  there  were 
days  when  no  work  was  to  be  done ;  and  therefore  the 
contract  was  considered  to  be  an  exceptive  hiring. 
Here  there  is  a  plain  exception  of  pay-Saturday.  It 
seems  that  on  pay-Saturday  the  men  are  not  to  work  at 
all  when  the  pit  is  working  single  shift,  and  only  one 
half  of  them  when  the  pit  is  working  double  shift.  When 
the  pit  is  going  double  shift,  each  man  is  exempt  from 
work  on  alternate  pay-Saturdays.  The  men  are  neither 
to  work  nor  to  be  paid  on  the  pay-Saturday.  There  ii 
nothing  whatever  to  shew  that  on  that  day  the  relation 
of  master  and  servant  existed.  Much  less  is  there  any 
thing  in  the  contract  giving  the  masters  any  sort  of  con- 
trol over  the  men  on  Sundayn*  On  the  contrary,  the 
contract  appears  to  be  expressly  confined  to  workmg- 
days.  Even  on  working-days  there  is  nothing  but  a  fine 
to  compel  the  men  to  work.  On  all  these  grounds  this 
case  is  perfectly  distinguishable  from  Rex  v.  Byker  and 
Rex  V.  St,  Ife/en^s,  Auckland,  and  falls  within  the  prin- 
ciple of  Rex  V.  Gateshead  (which  was  recognized  in  Rex 
V.  St.  Helen's,  Auckland),  Rex  v.  Birmingham,  and 
Rex  v.  Frome  Selwood.  The  last  of  the  cases  upon  this 
subject  is  Rex  v.  Norton  Bavant{a),  [Patteson,  J.  In 
that  case  the  servant  was  to  have  a  half  holiday  on  Satur- 
day.    Here  he  is  to  have  a  whole  one  on  pay-Saturday.] 

Lord  Denman,  C.  J.— There  is  a  little  ambiguity  in 
the  way  in  which  this  case  is  settled.     The  case  states 

('/)  ^nte,  iv.  687. 
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that  the  workmen  were  hired  from  5th  April;  18 16^  to         1335, 
5th  April,  1817^  to  hew,  work,  fill,  and  drive  coals,  and      v^*v-w^ 
to  do  such  other  work  as  should  be  necessary  for  the  „ 

carrying  on  the  said  colliery,  and  as  they  should  be  re-  Inhabitants  of 
quired  and  directed  to  do  by  the  owners,  &c.,  at  the 
respective  prices,  and  on  the  following,  amongst  other 
terms  and  conditions  therein  contained — That,  &c. 
That  is  not  a  satisfactory  mode  of  setting  out  the  con- 
tract. 1  think  that,  stated  as  it  is,  the  proper  construc- 
tion of  the  contract  is,  that  the  pauper  was  to  do  such 
work  as  might  be  deemed  necessary  to  the  carrying  on 
the  colliery  and  he  might  be  required  to  do,  having  re- 
ference to  the  terms  and  conditions,  or  according  to  the 
description  thereinafter  contained.  Then  I  see  no  reason 
to  doubt  that  this  is  an  exceptive  hiring.  There  is  an 
exception  of  Sunday  and  pay-Saturday,  on  both  of  which 
the  workman  was  to  be  his  own  master. 

LiTTLEDALE,  J. — 1  am  of  the  same  opinion.  Hiere 
is,  at  least,  one  day  in  the  fortnight  clearly  excepted. 
On  that  short  ground  1  think  the  determination  of  the 
sessions  wrong. 

Patteson,  J. —  I  also  am  of  the  same  opinion,  on 
the  short  ground  that  this  is  a  contract  to  work  eleven 
days  in  a  fortnight. 

Williams,  J.,  concurred. 

Order  of  Sessions  quashed. 
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The  KiXG  c.  TIm  InhabiUDts  of  Wistow. 

^ *^**b^  UpOX  appeal  bj  tbe  Rev.  George  Mingaye,  clerk, 
act  for  iDck»-  rector  of  the  pansh  of  Wistow,  Huntingdonshire,  agtinst 
«ti!SShiJ  a  fate  made  for  the  relief  of  the  poor  of  that  parish,  on 
tithes  to  the  ]6th  October,  1834,  the  sessions  quashed  the  rate,  sab- 
oT  tithes  is  J^^  ^^  ^^^  Opinion  of  this  Court  npon  the  fbllofring  case: 
ratable  to  the        PreviousK  to  the  vear  1830,  the  rector  of  the  parish 

relief  ot  the  "  "         .  . 

poor,  unless  of  Wistow  was  entitled,  in  right  of  his  rectory,  to  the 
there  be  an       tJthcs  of  com,  CTaiB,  hat,  and  all  other  great  and  small 

express  clause  ^  .  . 

of  exemption,  tithes  arising  within  that  parish,  but  on  3d  May,  18S0, 
thenrfore  a  *^  ^^^  ^'  pariiament  was  passed  for  inclosing  the  said 
commissioner  parish,  and  for  extinguishing  the  tithes  in  the  said  parish, 
fler  such  an  which  act  is  to  be  considered  as  forming  part  of  this  case, 
act  is  directed       g^  g^ct.  25  of  that  act,  it  was  enacted  as  follows: 

to  ascenam 

the  vearlv  ra-  "  The  said  commissioner  of  inclosnre  shall,  and  be  u 
liihw  mo^  ^  hereby  required  to  ascertain  and  distinguish  the  yearly 
duses&c,  and  value  of  all  the  tithes,  and  of  all  moduses,  compositions, 
such  valuation  ^"^  Other  payments,  if  any,  in  lieu  of  tithes,  arising  cot 
the  tithes  of     ^f  gn^  (^^  3^^  ^f  ihe  lands  in  the  'parish  of  Wistow, 

"  to  be  deem-  hereby  directed  to  be  divided,  allotted,  and  inclosed,  and 

ed  equal  ui  ^^j  ^f  ^^^^  from  all  gardens,  orchards,  and  other  ancient 
▼aiue  to  one-  ^  ... 

fifth  part  of  and  inclosed  lands  and  grounds  in  the  said  parish,  aod 
va?ue"o"sudi^  ^^^  ^"^  payable  to  the  rector;  and  in  making  such  valo- 
lands/*and  a  ation,  the  tithes  of  all  such  lands  hereby  directed  to  be 
to  the  value  of  divided  &c.,  and  of  all  the  ancient  and  inclosed  lauds 

the  tithes  is  to  (except  the  inclosed  fen  lands)  as  shall  be  arable,  shall 
be  settled  and  . 

charged  in  be  deemed  equal  in  value  to  one-fifth  part  of  the  annual 
tions^upMTthe  ^^^  vahe  of  the  said  lands,  and  the  tithes  of  all  such 
lnnds,andtobe  inclosed  fen  lands  shall  be  deemed  equal  in  value  to  one- 
rector  by  the     i^eventh  part  of  the  annual  net  value  of  such  inclosed  fen 

occupiers  ot  lands ;  and  the  tithes  of  aH  other  lands  in  the  said  parish 
the  lands, —  .  .  *^ 

the  rector  is      shall  bc  deemed  equal  ni  value  to  one-eighth  part  of  ibe 

liable  to  he 

rated  in  respect  of  !<uch  coru  rout. 
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snnaal  net  value  of  all  such  other  lauds,  after  deducting        isse. 
the  lands  set  out  .for  roads,  and  the  allotments  herein-      ^^-^v^^i^ 
before  directed  to  be  set  out  for  the  purposes  of  getting  p. 

atooe,  chalk,  ffravel,  and  other  materials:  and  the  com-  I"^»bitaius  of 

.11  Jt-L.  i-i  WlbTOW. 

miflsioner  shall^  and  he  is  hereby  required,  in  the  next 
place,  to  ascertain  the  average  price  of  a  bushel  of  good 
marketable  wheat,  in  the  county  of  Huntingdon,  for 
•even  years  next  before  the  passing  of  this  act,  and  shall 
in  and  by  his  award,  or  by  some  previous  writing  under 
his  hand,  and  to  be  annexed  thereto,  ascertain  and  dis« 
tmctly  set  forth  how  many  bushels  of  such  wheat  will  in 
his  judgment  be  equal  to  the  annual  value  of  the  said 
tithes;  and  after  such  valuation  and  ascertainment,  the 
commissioner  shall,  and  he  is  hereby  required,  to  deter- 
mine what  sum  of  money  shall  be  equal  to  the  value  of 
the  quantity  of  wheat,  so  ascertained  by  him,  and  such 
aiim  of  money  shall  be  charged  and  apportioned  by  the 
commissioner,  upon  such  lands  and  tenements  of  each 
and  every  proprietor,  and  in  such  manner  as  he  shall 
think  equitable;  and  such  sum  of  money,  when  so  ap- 
portioned and  charged,  shall  be  issuing  out  of  the  lands 
&c.  which  shall  be  charged  therewith  by  the  commis- 
^oner,  and  shidi  be  paid  and  payable  by  the  person  or 
-persons  who  for  the  time  being  shall  be  in  the  occupation 
of.  each  lands  &c.,  to  the  said  rector  and  his  successors 
far  ever,  unless  altered  by  the  means  hereinafter  pro- 
vided, by  four  equal  quarterly  payments,  (that  is  to  say,) 
on  &c.,  the  first  payment  whereof  shall  be  made  on  25th 
March  next  after  the  execution  of  the  award,  or  such 
earlier  quarterly  day  of  payment  as  the  commissioner 
shall  by  such  award  or  previous  writing  as  aforesaid, 
direct  or  appoint;  and  the  said  rent  hereinbefore  made 
payable,  shall  be  and  is  hereby  declared  to  be  in  lieu  and 
full  satisfaction  and  discharge  of  all  and  all  manner  of 
tithes,  both  great  and  small,  inoduses,  compositions,  and 
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1836.        Other  payments  in  lieu  of  tithes,  arising,  growing,  ttsiing 

^^^^"^^^       out  of  and  payable  in  respect  of  all  lands,  tenemcDti^ 

V.  *        and  hereditaments  whatsoever,  in   the  parish  of  Wistow, 

Iiilmbitanis  of  (except  Easter  offerings,  surplice  fees,  and  mortuaries.) 

And  from  and  after  the  apportionment  of  the  said  rent 
as  hereinbefore  provided,  or  at  such  other  time  as  tbe 
eommissioner  by  any  writing  under  bis  hand  shall  fix  ind 
appoint,  all  and  all  manner  of  tithes,  and  all  former  mo- 
duses  &c.,  within  the  said  parish,  shall  cease,  detenntne, 
and  be  for  ever  extinguished ;  but  in  the  meantime  tbe 
said  rector  and  his  successors  respectively,  shall  be  enti- 
tled to  such  tithes  as  he  or  they  would  have  been  entitled 
to  if  this  act  had  not  been  passed.** 

The  commissioner,  by  writing  under  his  hand  and  seal, 
bearing  date  3d  October,  1832,  ascertained  and  set  fortk 
the  quantity  of  wheat,  in  his  judgment,  equal  to  the 
annual  value  of  the  said  tithes,  and  determined  the  sun 
of  money  equal  to  the  quantity  of  such  wheat,  and 
thereby  charged  and  apportioned  such  sum  of  monej 
upon  the  lands  and  tenements  of  each  and  every  proprie- 
tor in  the  proportions  set  forth  in  the  schedule  to  such 
writing.  And  the  said  commissioner  by  such  writing 
directed  and  appointed  the  first  quarterly  payment  of 
aiich  rent  or  sums  of  money,  to  be  made  on  £5lh  De- 
cember then  next,  and  fixed  and  appointed  that  all  and 
all  manner  of  tithes,  and  all  former  nioduses  &c.,  within 
the  said  parish,  had  ceased,  determined,  and  were  for 
ever  extinguished,  as  and  from  the  S9th  of  September 
then  last  past. 

The  conunissioner^s  general  award  was  signed  on  tbe 
17th  of  January,  18:33,  the  previous  writing  of  .3d  Octo- 
ber, 183^,  being  annexed  thereto;  and  they  are  now  both 
inrolJcd  with  the  clerk  of  the  peace  for  the  county  oi 
Huntingdon,  pursuant  to  the  directions  of  the  act. 

The  rector  of  the  parish,  (the  present  appellant,)  ha> 


\V  rsTow. 
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ever  since  been,  and  is  now,  in  receipt  of  the  amount  of        1S3(>. 

ihe  said  com  rent,  in  lieu  of  his  former  tithes,  and  in     j!^*^^!^^ 
^       •_  ^  .         ,  \.        .       The  King 

Uctober,  1834,  was  rated  to  the  poor  m  respect  of  such  v. 

com  rent.  Lihabitants  of 

The  question  is,  whether  the  rector  is  liable  to  be 
rated  in  respect  of  such  com  rent. 

Campbell,  A.  G.  and  Gunning,  in  support  of  the  order 
of  sessions.  The  whole  question  in  this  case  turas  upon 
the  effect  of  the  use  of  the  expression  **  annual  net 
value."  [Paltesom,  J.  There  is  no  clause  of  exemption 
in  the  act.]  There  is  not,  and  it  must  be  admitted  that 
if  the  "  net"  did  not  occur  in  the  act,  the  com  rent  in 
question  would,  according  to  the  decisions  in  Lowndes  v. 
Home  {a),  and  Rex  ▼.  Boldero{b),  have  been  liable  to 
poor-rates.  If  in  ascertaining  the  value  of  the  land  the 
commissioner  was  bound  to  deduct  all  charges,  amongst 
others  the  poor-rates,  then  it  is  submitted  that  the  com 
rent  ascertained  accordingly,  is  not  liable  to  be  rated  to 
the  relief  of  the  poor,  for  were  it  otherwise,  the  rector 
vrould  in  effect  be  twice  rated  in  respect  of  his  dues. 
Suppose  the  gross  annual  value  of  a  certain  parcel  of 
arable  land  to  be  100/.,  and  the  poor-rate  to  be  50/.,  then 
jf  the  commissioner  took  50/.  as  being  the  annual  net 
value  of  the  land,  he  would  fix  the  com  rent  at  10/.  If 
the  com  rent  was  itself  to  be  liable  to  the  rates,  the 
amount  ultimately  received  by  the  rector  would  only  be 
5/.,  that  is,  one-tenth  of  the  annual  net  value,  and  only 
one-twentieth  of  the  gross  annual  value  of  the  land.  In 
tliis  case  the  commissioner  did  undoubtedly  deduct  the 
amount  of  the  poor-rates  from  the  value  of  the  land  in 
the  first  instance,  in  order  to  obtain  the  annual  net  value 
of  the  land ;  and  if  he  was  wrong  in  doing  so,  the  con- 

(fl)  2  W.  Bin.  1252.  Bam.  &  Cressw.  467;  3  Dowl. 

\h)   6  Dowl.  &  Ry!.  657;    i      &  Wyt.  Mag.  Ca.  281. 
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Kqceacc  of  «  do«bie  nting  Mlowt.  IPaiiemm,  J.  It 
strikes  me,  m  itsdii^  tUs  clansey  that  it  may  have  been 
'"^  ^  '^'^  RippojeJ  Am  the  gmm  prodace  of  the  /Met  was  equal 
Ishoiuuars  c/  to  ode-fiftfa  of  the  Mf  annual  value  of  the  /and.  and  that 
maj  be  iuMided  to  have  bees  adopted  as  a  convcnicDt 
mode  of  calcnbtioo.]  If  the  word  ''  net**  was  meant  ta 
si^^  "free  from  all  rates'* &c.,  then  it  is  submitted 
that  the  com  rent  is  not  ratable.  If  it  have  not  such 
memimg,  then  cadet  quKstio.  In  Ckatfield  v.  Ru$ifm{ii\ 
commissioners  were  to  ascertain  what  yearly  sum  the 
tithes  were  worth,  and  there  was  to  be  issuing  and  paj- 
aMe  to  die  vicar,  out  of  the  lands,  such  yearly  sum, ''  free 
and  clear  of  all  rates,  taxes,  and  deductions  whatsoever;" 
and  it  was  held  that  these  words  exempted  the  vicar  fron 
poor-rate  in  respect  of  the  yearly  sum  so  ascertained 
and  payable.  And  in  iliicheU  v.  Fordham  (/#),  a  corn 
rent,  ^  free  from  all  taxes  and  deductions  whatsoever, 
except  land  tax,"  made  payable  out  of  the  lands,  in  liea 
of  tithes,  was  held  not  ratable  to  the  poor.  [  PaitnonJ. 
It  is  the  annual  net  value  of  the  lamd  that  is  spoken  of 
in  this  statute.]  lliat  fact  is  relied  upon  to  distinguish 
this  case  from  Rcr  v.  Lafy{c),  which  will  no  doubt  be 
cited  contri.  In  that  case,  the  commissioners  for  in- 
closing lands  in  the  parish  of  Whiston,  were  to  ascertain 
rtie  net  vatite  of  the  great  tithe$  and  moduses  of  the  lands 
to  be  inclosed,  and  affix  a  clear  annual  rent  or  sam  of 
money  per  acre,  in  lieu  of  such  tithes  and  as  an  adequate 
compensation  for  the  same,  to  the  rector;  and  in  lieu  of 
the  small  tithes,  the  rector  was  to  have  an  allotment  of 
land.  It  was  held  that  the  rector  was  liable,  in  respect 
of  the  rent,  to  be  rated  to  the  repair  of  the  highwars. 

(a)  5  Dowl.  &  RjfI.  675;  3  Mag.  Ca.  356. 

B.  &  C.  863 ;  3  Dowl.  &  Ryl.  (r)  8  Dowl.  &   Ryl.  457;  5 

M^  Co.  107.  Bam  &  Cressw.  702 ;   4  Doul- 

(6)  9  Dowl.  &  Kjl.  336 ;  6  &  Rvl.  Mag.  Ca.  101. 
n.  &  C.  271 :   4  D(»wl.  &  Ryl. 
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The  ground  of  this  decision  appears  from  the  following         i836. 

passage  in  the  judgment  of  the  Court,  delivered  by  Bay^ 

ley  J  J . : — ^*  The  question  is,  what  is  here  meant  by  the 

net  value  of  the  great  tithes  and  moduses.    If  by  fietf  is  IbhRbitants  of 

.  n        -  WiSTOW. 

meant,  not  only  allowmg  for  the  expenses  of  caikding 
and  geiimg  in,  but  deducting  also  all  paruchial  burihtns 
diereon»  the  rents  are  exempt;  but  if  the  word  iiet  refers 
only  to  the  expenses  of  collecting  and  getting  in,  the  act 
leaves  them  liable  to  the  parochial  burthens  they  would 
otherwise  have  to  bear;  and  it  seems  to  us  it  refers  to 
the  expenses  of  collecting  and  getting  in  only.  Those 
expenses  may  easily  be  computed:  they  will  seldom 
vary,  except  as  the  price  of  labour  and  the  accidents  of 
each  season  vary;  but  the  parochial  burthens  may  vary 
in  a  much  greater  degree ;  and  had  it  been  intended  to 
exempt  the  rector  from  contributing  to  them,  in  respect 
of  the  corn  rent,  it  can  hardly  be  supposed  that  he  would 
have  been  left  liable  in  respect  of  his  allotments.  The 
probability  is,  he  would  have  been  wholly  exempted  or 
wholly  liable."  The  difficulty  arising  from  the  use  of 
the  word  net^  as  applied  to  the  landsj  cannot  be  solved 
in  the  same  way,  because  there  are  not,  as  in  the  case 
of  tithes,  any  such  outgoings  as  the  expenses  of  ''  col- 
lecting and  getting  in."  The  duty  of  the  commissioner 
in  this  case,  is  to  make  the  same  calculation  that  a  man 
who  proposed  to  buy  an  estate  would  make.  He  would 
inquire  what  has  been  the  average  amount  of  the  gross 
produce  of  the  land,  for  the  last  seven  years  probably, 
and  then  would  ascertain  the  average  amount  of  the 
poor-rates,  aud  other  charges,  during  the  same  period. 
Then  he  would  obtain  the  net  value  of  the  land,  so  as  to 
enable  him  to  regulate  the  amount  of  the  purchase- 
money.  In  Rex  v.  Lower  Mytton  (a),  a  canal  company 
was  held  ratable  according  to  the  annual  profit  which  the 

00  4  Mhiiii.  &  R}'l.  71 1 ;  0  D»m.  &  Crcbsw.  810;  2  Man.  &  Rvl. 
Mac.  Ca.  424. 
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subject  of  their  occupation  within  each  parish  produced, 
and  such  annual  profit  was  held  to  be  the  rent  which  a 
V.  tenant  would  give,  he  paying  the  poor-rates  and  tlie  ex- 

Inlmbitants  of  pauses  of  repairs,  and  the  other  annual  expenses  neces- 
sary for  making  the  subject  of  occupation  productive. 
So  in  Rex  v.  HuU  Dock  Company  {a),  the  company  were 
rated  at  the  full  value  of  their  works,  without  deducting 
the  poor-rates,  under  an  act  which  made  property  within 
Kingston-upon-HuU  ratable  according  to  its  ''  worth  or 
value;"  and  it  was  held  that  the  rates  ought  to  have  been 
deducted.  Rex  v.  JBoIdero{b)  was  decided  upon  a  sta- 
tute in  which  the  same  words  are  used  as  in  the  act  upon 
which  the  present  question  arises,  with  the  exception  of 
the  word  **  net/'  which,  as  this  act  was  passed  a  few 
years  after  the  decision  of  Rex  v.  BolderOj  may  reason- 
ably be  supposed  to  have  been  introduced  with  a  view 
to  withdraw  the  com  rents  in  question  from  the  opera- 
tion of  that  decision.  lPalieson,J.  If  that  were  so^  it  15 
a  pity  the  legislature  stopped  where  they  did.  Their 
intention  might  have  been  made  much  clearer.]  Cer- 
tainly, it  might  have  been  made  so  clear,  that  no  question 
could  have  been  raised  upon  the  act;  but  it  is  submitted 
that  in  point  of  law  the  matter  is  clear.  In  Rex  v. 
Jioldero,  Littledale,  J.  observes,  that  the  ability  of  the 
rector  was  not  diminished  by  the  extinguishment  of  the 
tithes.  Here  it  would  be  so,  if  the  rent  be  liable  to  the 
poor-rates,  because  they  would  in  fact  be  twice  rated ; 
and  therefore  the  observation  of  Littledale,  J.  mBkesRex 
v.  Boldero  in  some  measure  an  authority  in  favour  of  the 
rector. 

Sir  W,  W,  Follett,  (with  whom  were  Pryme  and  Tom- 

{li)    5  Dowl.  &  Uvl.  359;  3  (*)  G  Dowl.   &  Uyl.  557:  ^ 

Ham.  &  C1U8SW.  516;   2  Dowl.      Darn.  &  Crcssw.  167;   3  Do»l 
tV  \\s\,  Maj;.  Cn.  164.  &'  R>l.  Mag.  Cn.  281. 
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liiison,)  having  referred  to  Rex  v.  Lacy  and  Rex  v.  Rol-  issc. 
tlerOf  observed,  that  though  the  word  net  should  be  taken 
to  mean  "  clear  of  all  rates  &c./'  still  it  did  not  follow 
that  the  corn  rent  was  to  be  free  from  poor-rates,  for  that  I^l^hihints  of 
the  legislature  might  have  considered  the  tithes  equal  to 
the  stated  proportions  of  the  value  of  the  land,  after  de- 
ducting the  rates,  &c. 

(He  was  stopped  by  the  Court.) 

Lord  DENMANyC.  J. — It  appears  to  me  that  the 
ai^ument  of  Sir  Wm,  Follett  may  be  well  founded,  and 
that  although  '^  net"  may  mean  clear  of  all  rates  and 
taxes,  yet  the  corn  rent  may  nevertheless  be  ratable.  I 
do  not  know  that  the  legislature  would  have  given  one- 
fifth  of  the  gross  value  of  the  arable  land:  That  is  a 
matter  open  to  argument.  I  think  it  better  to  decide  on 
the  more  general  ground  adopted  by  the  Court  in  Rex 
V.  Boldero,  that  unless  there  be  an  express  exemption  of 
the  rents,  they  are  liable  to  the  ordinary  parochial  bur- 
thens, lliis  ground  of  decision  furnishes  a  rule  which 
prevents  all  doubt;  and  in  adopting  it,  I  think  we  arc 
fully  borne  out  by  the  authorities. 

LiTTLEDALE,  J. — In  general  the  rector  is  entitled  to 
one-tenth  of  the  gross  produce  of  the  land,  and  may  go 
with  carts  and  take  it  in  kind.  If  he  does  so,  he  is  liable 
to  pay  tithes.  Instead  of  one-tenth  of  the  gross  produce 
of  the  land,  thia  act  gives  the  rector  one-fifth  of  the 
annual  net  value  of  the  arable  land,  and  other  propor- 
tions of  the  net  annual  value  of  other  lands.  The  annual 
net  value  is  the  value  to  the  owuer,  after  deducting  the 
poor-rateS;  sewers-rates,  and  we  will  say  the  land-tax, 
and  the  expenses  of  manurance  and  cultivation,  and  of 
converting  the  produce  into  money.     It  is  wrong  to  say 
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1836.         tlist  the  rector  would  be  twice  rated.     In  point  of  fact, 


when  the  calculation  is  made  of  the  amount  at  which 
^^  lands  should  be  rated,  the  amount  of  the  tithes  is  de- 

luhnbitaiite  of  ducted,  aud  tithe-free  lands  are  rated  hi^'her  than  lauds 

WiSTOW.  ° 

which  are  aubject  to  tithes. 

Patteson,  J. — In  Rex  v.  Boldtro,  the  Court  said  de- 
cidedly, that  unless  there  is  an  actual  exemption  in  the 
act  of  parliament,  corn  rents  given  in  lieu  of  tithes  are 
ratable  to  the  relief  of  the  poor.  This  is  a  broad  ground 
of  decision,  and  it  is  desirable  to  adhere  to  it.  There 
must  be  some  chiuse  of  exemption.  Then  it  is  said  that 
in  this  case  there  is  a  dause  of  exemption, — that  the 
word  "  net"  has  that  eflfect,  because  it  makes  it  neces- 
sary, in  ascertaining  the  value  of  the  land,  to  deduct  the 
amount  of  poor-rates.  The  word  nei  is  omitted  whea 
speaking  of  the  annual  value  of  the  tithes,  and  is  only 
used  in  speaking  of  the  land.  The  whole  question  tum^ 
upon  the  use  of  this  word,  fur  it  is  conceded  that  but 
for  that  word  the  com  rent  would  be  ratable.  Wliat  w 
mount  by  the  act  is,  that  one-fifth  of  the  net  annual  value 
of  the  latid,  shall  be  deemed  equal  to  the  gross  annual 
value  of  the  tithes.  L'pon  the  whole,  it  appears  to  nu 
that  the  money  paid  in  lieu  of  tithes  is  ratable. 

Williams,  J. — The  whole  question  arises  from  the 
certain — or  it  may  be  called,  the  arbitrary — mode  given 
for  ascertaining  the  value  of  the  tithes.  Instead  of  in- 
quiring directly  as  to  the  vidue  of  the  tithes,  the  commii- 
sioners  are  to  ascertain  the  net  annual  value  of  the  laud, 
and  one-fifth  of  that  value  is  to  be  deemed  the  value  of 
the  tithes.  We  cannot  inquire  whether  or  not  the  given 
proportion  is  sufficient.  The  word  relied  on  only  affects 
the  quantity  that  the  rector  is  to  have  in  lieu  of  his  tithes, 
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and  does  not  afiect  his  liability  to  be  rated.  A  compen- 
sation given  in  lieu  of  tithes  must  follow  the  fate  of  the 
tithes  themselves,  in  this  respect,  unless  expressly  ex-  v. 

enipted.  Inhobiionts  of 

■^  WllTOW. 

Order  of  Sessions  quashed. 


Rex  v.  The  Inhabitants  of  Sourton. 

Upon  appeal,  an  order  for  the  removal  of  Ann  T.  Upon  tlie  trial 
Soptr,  spinster,  from  Lamerton  to  Sourton,  in  Devon-  ^^  ^^JS^" 
shire,  was  confirmed,  subject  to  the  followinK  case : —  timacv  of  a  ' 
The  respondents  proved  the  birth  of  the  pauper,  aj^/Jrinir 
twenty-five  years  ago,  in  Sourton.  The  appellants  called  the  marria^ 
John  Tickle^  who  proved  that  he  had  been  married  to  neither  A.  nor 
the  pauper's  oMther,  in  Sourton,  seven  years  before  the  •^-  *"  *  ^^' 

.  .-,  riii.  .      pe«»nt  Witness 

pauper  was  bom, — which  was  further  proved  from  the  to  prove  the 
marriage-register.     He  then  proved  that  he  had  since  "|'n-access  of 
gained  a  settlement  by  renting  a  teueimsnt,  which  he  had      Nor  cen 
occupied  about  twenty-five  years,  at  Clifton.  of?acu  Vrom* 

The  respondents  relied  on  proving  the  non-access  of  which  non- 
John  Tickle  to  his  wife»  and  thereby  tbe  illegitimacy  of  inferred^  Iw 

the  pauper.     They  called  one  Soper^  and  partly  from  his  'fceived  for 
,  *^  '^  "^    .  that  pur{K)8e. 

evidence  and  partly  from  the  crossrezaiaination  of  John 
TscA/e,  the  sessions  found  the  following  facts :  —That  the 
mother's  general  residence,  fof  a  year  previous  to  the 
birth  of  the  pauper,  was  in  Sourton ;  that  the  pauper 
went  hiy  the  name  of  ilnii  Tickle,  though  called  Ann 
TkUe  Soper  in  the  qrder  pf  removal ;  that  John  Tickle 
bed  removed  from  Sourton  to  Clifton  (one  hundred  miles 
diMeni)  about  five  years  before  the  pauper's  birth,  and 
ilbat  Jlis  general  residence  from  that  period  to  the  present 
-jbme  had  been  at  the  latter  place.  It  furtlier  appeared 
from  the  cross-examination  of  John  Tickle,  that  during 
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his  resilience  at  Clifton  lie  had  been  living  in  incestuous 

intercourse   with  his  wife's  sister,  who  had    borne  him 
The  KiKO 

v.  children. 

Inhabitants  of      rj.^^^  sessions  were  satisfied   with  the   proof  of  non- 

SOURTOK.  ,  ... 

access,  if  tliey  were  right  in  admitting  the  evidence  of 
John  Tickle,  without  which  they  had  not  sufficiint 
grounds  to  find  the  fact  of  non-access.  If  that  evidence 
was  inadmissible,  the  order  was  to  be  quashed  ;  if  it  ^\a$ 
admissible,  the  order  was  to  be  confirmed. 

Praed,  in  support  of  the  order  of  sessions.    The  ques- 
tion intended  to  be  raised  is,  whether  John  Tick/c  \v:i< 
legally  competent  to  give  any  evidence  with  a  view  to 
the  proof  of  the  fact  of  non-access.     He  was  called  by 
the  appellants  to  prove  his  marringe  with  the   pauper's 
mother  previously  to  the  birth  of  the  pauper,  and  that  he 
had  gained  a  settlement  in  Clifton  by  renting  a  tenenifiit. 
He  was  cross-examined  as  to  his  place  of  residence,  uiid 
be  stated  that  for  five  years  before  the  birth  of  the  pau- 
per he  had  lived  apart  from  his  wife,  and  was  icsiJeut  a 
hundred  miles  distant  from  her.     The  objection  to  John 
1'ick/e^s  evidence  was,  that  a  farepit  cannot  ba!>tnrdise  hU 
own  children.     The  rule,  wUch  is  said  to  be  founded  in 
decency,  morality  and  policy,  is,  that  parties  shall  not  be 
permitted  to  say,  after  marriage,  that  they  have  had  no 
connection:  Goodrighi  v.  Moss  {a).     But  it  is  submiiteii 
that  the  rule  does  not  apply  to  a  mere  statement  of  fucts 
tending  to  shew  that  within  a  certain  time  no  intercourse 
has  taken  place,  but  only  to  direct  evidence  of  the  fact 
itself;  and  that,  moreover,  it  will  be  found  upon  the  au- 
thorities to  be  applied  to  the  mother  only.    It  is  difticuh 
to  see  how  evidence,  such  as  that  given  by  Tickle  upon 
his  cross-examination,  can  be  said  to  be  inadmissible.    Is 
it  entirely  inadmissible,  or  is  it  merely  not  to  be  taken  for 

(n)  Cowp.  501. 
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this  one  purpose?     It  was  laid  down  in  Rex  v.  C/trt-         1836. 
ger(a),  that  husband  and  wife  cannot  be  permitted  to     rpj^*^^^^^ 
give  any  evidence  that  may  even  tend  to  criminate  each  v. 

other;  but  this  rule  was  said,  in  Rex  v.  The  Inhabitants  ^"^^'^^^k  °^ 
of  All  Saints,  in  Worcester  (b),  to  have  been  laid  down  in 
terms  much  too  general,  and  recent  decisions  have  esta- 
blished that  the  husband  and  wife  may  give  evidence 
which  may  criminate  or  contradict  each  other,  provided 
the  consequence  be  not  immediate.  In  Rex  v.  Inhabit^ 
ants  of  Bathwick{c)  the  rule  was  confined  to  cases 
where  the  husband  or  wife  is  directly  interested.  This 
inquiry,  so  far  as  respects  John  Tickle,  was  res  inter 
alios  acta.  It  was  a  question  between  two  parishes, — 
which  of  them  was  liable  to  maintain  the  pauper  and  his 
femily.  [LfOrd  Denman,  C.  J.  This  case  does  not  set 
out  the  evidence,  and  it  is  difficult  to  see  what  evidence 
John  Tickle  gave.]  Upon  a  question  whether  a  child  is 
legitimate  or  not,  both  parents  are  competent  witnesses 
as  to  some  facts  by  which  the  child  would  be  shewn  to 
be  illegitimate.  Thus,  it  appears  from  Rex  v.  Brarn^ 
ley{d),  Rex  v.  St.  Peter's,  Worcestershire{e),  and  Standon 
V.  Standon  (f),  that  the  (reputed)  husband  and  wife  are 
competent  to  disprove  the  marriage.  The  last  case  was 
Standon  v.  Edwards  (g),  which  came  before  Lord  Thur^ 
low,  and  there  his  lordship  said,  ^*  Certainly  a  father 
coming  to  bastardize  his  own  issue,  though  a  legal  wit^ 
nesSf  comes  forward  under  a  cloud  of  suspicions." 
[Lord  Denman,  C.  J.  The  question  in  those  cases  was, 
as  to  the  validity  of  tlie  marriage.  Here  the  marriage 
ia  not  disputed.]  If  parents  can  disprove  the  marriage, 
which  must  necessarily  bastardize  their  children,  there  is 

(a)  3  T.  R.  S63.  (e)  Bull.  N.  P.  119;  5.C.  Burr. 

(6)  6  Maule  &  Selw.  191.  S.  C.  25. 
(c)  2  Barn.  &  Adol.  639.  (/)  Peake,  N.  P.  C.  45. 

(</)  6T.  R.  330.  (g)  1  Ves.jun.  133. 

VOL.  III.  Z  Z 
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1830.        no  reason   Ythy  they  should  not  be  allowed   to  prove 

^^^^^^^       other  facts  involving  that  consequence.      The  rule  of 

^    '        policy  laid  down  in  Goodright  v.  Moss,  will  be  found, 

Inhabitants  of  upon  an  examination  of  the  cases,  to  be,  that  the  toifc 

alone  is  uicompetent  to  prove  the  non-access  of  the 
husband,  and  the  testimony  of  the  wife  even  has  been 
received  in  some  cases  along  with  that  of  other  wit- 
nesses, to  prove  facts  which  tended  to  shew  non-access. 
[Lord  Denmanf  C.J.  The  decisions  never  rested  upon 
that  distinction.]  In  Rex  v.  Bedel  {a)  the  wife  proved  in 
terms  that  the  husband  had  no  access  to  her;  and  she 
also  proved  some  other  facts  as  to  the  marriage.  It  was 
held  that  although  the  wife  was  not  admissible  as  a  wit- 
ness to  prove  non-access,  yet  she  was  a  competent  wit- 
ness to  a  certain  extent.  In  Rex  v.  Reading  (6)  the  wife 
proved  that  within  a  certain  time  her  husband  had  do 
access  to  her,  and  other  witnesses  proved  the  husband  to 
be  within  seven  miles  of  her  at  that  time.  The  Court 
held  that  although  the  wife  ought  not  to  be  permitted  to 
prove  the  want  of  access,  which  might  be  notorious  to 
the  whole  neighbourhood^  yet  she  might  prove  inconti- 
nence on  her  part.  IPatteson,  J.  For  the  purpose  of 
fixing  a  particular  man  as  the  father  of  a  child,  it  might 
be  necessary  to  permit  the  wife  to  prove  the  fact  of  cri- 
minal intercourse.  But  it  is  not  in  the  same  manner 
necessary  that  the  husband  should  be  admitted  to  prove 
that  he  was  living  at  a  distant  place.]  In  Pendril  v. 
Pendril{c),  upon  a  question  of  access  or  non-access, 
Lord  Raymond  would  not  suffer  the  wife's  declaratiooi 
that  she  should  not  know  her  husband  by  sight,  till  after 
she  had  been  produced  on  the  other  side,  and  denied  the 
declaration    upon    cross-examination, — the   fact  of  the 

(a)  Cases  Temp.  Hardw.  379;      Temp.  Hardw.  79. 
9  Stra.  941  and  1076.  (c)  Ball.  N.  P.  113  a;  2  Stra. 

(6)  Bull.  N.  P.  113;   Cases      925. 


TRINITY  TERM,  VI  WILL.  IV.  695 

marriage  not  being  disputed,  but  only  the  legitimacy  of        1836. 
the  issae.     In  Rex  v.  Rea{a)  it  was  held  that  the  mother       ^'^'v^^ 
could  not  prove  the  non-access  of  the  husband,  because  ^ 

it  would  be  contrary  to  decency  and  morality.  John  Inhabitants  of 
Tickle  was  in  feet  called  to  prove  the  legitimacy  of  the 
pauper.  Assume  that  he  had  proved  not  only  his  mar- 
riage, but  constant  access — and  for  that  purpose  he  is 
clearly  admissible, — might  he  not  have  been  cross-ex* 
anrined  as  to  those  facts?  [Lord  Denman,  C.J,  Are 
you  not  assuming  too  much  when  you  suppose  he  was 
called  to  prove  the  legitimacy  of  the  pauper  ?  Was  he 
called  to  prove  more  than  that  he  had  been  married  to 
the  pauper's  mother?]  Is  he  not  to  be  cross-examined 
as  to  that  fact  ?  Certainly  he  may :  yet  his  answer  might 
have  the  effect  of  shewing  the  child  a  bastard, — as  if  the 
marriage  \ias  defective.  The  statement  by  John  Tickle, 
that  he  had  been  living  at  Clifton  for  the  last  thirty  years, 
does  not  of  necessity  prove  non-access  to  his  wife.  But 
surely  the  Court  of  Quarter  Sessions  were  at  liberty  to 
draw  that  inference  from  that  fact  and  the  other  circum- 
stances of  the  case.  It  must  be  recollected  that  Jok/i 
Tickle's  evidence  was  material  to  prove  his  subsequent 
settlement  in  Clifton,  but  it  cannot  be  disputed  that  his 
cross-examination  was  with  the  express  object  of  proving 
non-access.  [Lord  Denman^  C.  J.  If  the  object  really 
is  to  make  out  by  his  evidence  the  fact  of  non-access, 
does  not  the  common  rule  of  law  apply?]  In  Good* 
right  V.  Moss  Lord  Mansfield  says,  as  to  the  first  ques- 
tion (whether  the  father  and  mother  could  have  been 
examined  upon  the  question  whether  a  child  was  bora 
before  or  after  marriage),  ^*  I  should  as  soon  have  ex- 
pected to  hear  it  disputed  whether  the  attesting  wit- 
nesses to  a  bond  could  be  admitted  to  prove  the  bond. 

(a)  11  East,  139. 
z  z  2 
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1836.         I  have  known  it  done  over  and  over  again,  and  it  is  much 

""^^^^      too  clear  to  admit  of  a  doubt."      [Paiteson,  J.  It  does 

y^  not  seem  to  be  disputed  that  the  parents  may  bastardize 

Inhabitants  of  their  issue  by  giving  evidence  of  any  other  fact  besides 

non-access.]  Suppose  a  case  where  the  father  had  been 
abroad  for  two  or  three  years^  would  the  mother  be  com* 
petent  to  prove  the  time  of  birth?  She  would.  Yet 
the  effect  would  be  to  bastardize  the  issue  by  raising  the 
inference  of  non-access.  What  is  the  foundation  of  the 
rule  ?  That  it  would  be  contrary  to  decency  and  mo- 
rality if  the  parents  were  to  say  that  there  had  not  been 
access.  It  cannot,  however,  be  said,  that  to  permit  John 
Tickle  to  give  this  evidence  would  be  contrary  to  decency 
and  morality.  The  observations  of  Lord  Ellenborough^ 
in  Rex  v.  Luffe{a),  are  conformable  to  the  position  of 
law  which  is  now  contended  for. 

CrowdeVf  contr^,  was  stopped  by  the  Court. 

Lord  Denman,  C.J. — We  do  not  think  it  necessary 
that  we  should  hear  the  other  side.  Indeed  it  is  de- 
sirable that  we  should  not  do  any  thing  which  may 
imply  any  doubt  whatever  as  to  the  rule.  The  rule  is, 
that  neither  the  mother  nor  her  husband  is  competent  to 
prove  non-access.  It  is  to  be  taken  as  an  indisputable 
rule  of  law,  that  for  the  purpose  of  proving  non-access 
neither  the  husband  nor  the  wife  can  be  admitted. 
Although  the  precise  questions  and  answers  put  to  and 
given  by  John  Tickle  are  not  stated  in  the  rase,  yet  it  is 
impossible  not  to  draw  the  conclusion  from  what  is 
stated,  that  this  person,  who  was  called  on  the  part  of 
the  appellants,  was  cross-examined  for  the  purpose  of 
making  out  circumstances  from  which  it  was  intended 
to  raise  the  inference  of  the  fact  of  non-access.     When 

(<i)  8  East,  1 93. 
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the  husband  was  questioned  as  to  his  course  of  life,  w  ith 
the  avowed  purpose  of  proving  non-access  to  his  wife, 
the  rule  of  law  immediately  applied.  The  sessions  were 
satisfied  of  the  fact  of  non-access,  provided  they  were 
right  in  admitting  the  evidence  of  John  Tickle,  but  with- 
out it  they  had  not  sufficient  ground  for  finding  that 
fact.  It  is  quite  evident  that  the  sessions  have  admitted 
the  husband  to  prove  facts  which,  by  the  clear  and  ob- 
vious rule  of  law,  he  was  incompetent  to  prove. 
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The  King 

Inhabitants  of 
SouaTON. 


LiTTLEDALE,  J. — The  sessious  have  stated  that  they 
were  satisfied  with  the  proof  of  non-access  if  they  were 
right  in  admitting  the  evidence  of  Tickle,  without  which 
they  had  not  sufficient  grounds  to  find  the  fact  of  non- 
access ;  and  the  question  is,  whether  they  were  right  in 
admitting  that  evidence.  I  entirely  concur  in  the  rule 
laid  down  by  Mr.  Starkie  (a).  Upon  that  it  might  be  a 
question  whether  the  rule  went  further  than  this, — that 
the  husband  or  wife  cannot  be  asked  as  to  the  direct 
fact  of  non-access ;  but  it  appears  to  me  to  go  a 
great  deal  farther,  and  that  the  rule  ought  to  be  ex- 
tended to  all  questions  whatever  which  have  a  tendency 
to  prove  the  fact  of  access  or  non-access.  Suppose  an 
issue  as  to  legitimacy  to  be  sent  to  be  tried  upon  a 
question  whether  the  husband  had  access  to  the  wife 


(a)  The  role  is  thus  laid  down 
by  Mr.  Starkie  in  the  1st  edition 
of  his  Treatise  on  Evidence,  vol. 
ii.  p.  933,  **  It  has  been  said  chat 
the  mother f  being  a  married  wo- 
man, is  not  competent  to  prove 
the  non-access  of  the  husband, 
•8  it  seems,  upon  a  principle  of 
public  policy,  which  prohibits 
the  wife  from  being  examined 
against  her  husband  in  any  mat- 
ter which  affects  his  interest  or 


character,  unless  io  cases  of  ne- 
cessity." He,  however,  adds  this 
note, — "  In  the  case  of  Goodright 
▼.  Mo»,Cowp.  591,  Lord  Mani- 
field  says,  *  It  is  a  rule,  founded 
in  decency,  morality  and  policy, 
that  the  parties  shall  not  be  per- 
mitted, afler  marriage,  to  say 
that  they  had  no  connexion**  " 

The  same  passage  occurs  with- 
out alteration  in  the  Snd  edition 
of  the  work,  vol.  ii.  p.  139. 
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1836.         from  such  a  time  to  such  a  time.     In  that  case  neitker 
^"^^^/^^       husband  nor  wife  could  be  adoiitted  to  pro?e  the  nega- 

l^^^k      ty  y  urn  f% 

^  tive.     Their  evidence  ought  to  be  rejected  altogether. 

Inhabiunts  of  ^qw,  in  the  present  case  the  whole  object  of  the  cross- 

Sou  RTOlf  ..M. 

examination  of  John  Tickle  was  to  prove  the  fact  of  non- 
access  by  him  to  his  wife.  It  is  admitted  that  the 
questions  were  asked  with  that  ofcject,  and  though  be 
might  have  proved  the  facts  stated  by  him  for  any  other 
purpose,  yet,  in  as  far  as  his  evidence  went  to  proie 
non-access,  it  ought  not  to  have  been  allowed.  His 
evidence  ought  to  be  regarded  as  if  it  had  never  been 
given  at  all.  It  was  as  much  inadmissible  as  if  he  bad 
been  asked  as  to  the  direct  fact  of  non-access. 

Pattbson,  J. — It  is  very  much  to  be  regretted  thit 
the  sessions  have  stated  this  case  in  the  manner  in  which 
they  have  done  it.  I  have  very  great  difficulty  in  fiodiog 
what  the  sessions  received  and  what  they  rejected ;  but 
according  to  my  apprehension  it  seems  that  they  meta 
to  submit  the  question,  whether  the  evidence  of  Jofai 
Tickle,  as  far  as  it  related  to  the  fact  of  non-access,  was 
admissible.  There  is  no  doubt  that  as  John  Tickle  was 
called  by  the  appellants,  he  was  admissible  for  some 
purposes.  No  doubt  he  was  competent  to  prove  maoj 
of  the  facts,  as  the  birth,  the  settlement  acquired  by  him- 
self in  Clifton,  the  residence  there ;  but  the  respondents 
went  on  to  cross-examine  him,  in  order  to  shew  that 
there  was  not  access.  It  seems  to  be  admitted  that  John 
Tickle  could  not  legally  be  asked  as  to  the  direct  fact  of 
non-access.  It  is  quite  trifling  to  say  that  you  are  not 
to  put  the  question  directly,  but  may  put  any  question 
leading  up  to  it.  Upon  the  issue  of  access  or  non- 
access,  whether  arising  at  the  sessions  or  upon  the  trial 
of  an  issue  out  of  Chancery,  I  am  of  opinion  that  neither 
the  husband  nor  the  wife  can  be  examined  at  all. 


The  Kino 

v. 
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Williams,  J. — I  was  rather  disposed  to  send  the  case 
back,  that  the  evidence  of  John  Tickle  might  be  set 
out;  but  I  shall  assume,  with  the  rest  of  the  Court,  that 
he  was  examined  with  a  view  to  establish  the  fact  of  Inhabitants  of 

SoURTON. 

non-access,  and  that  without  his  testimony  the  sessions 
would  not  have  found  the  fact.  Beyond  all  question, 
Tkkle  was  incompetent  to  give  testimony  on  the  issue 
of  access  or  non-access ;  and  as  the  finding  of  the  ses- 
sions proceeded  upon  evidence  given  by  him  as  to  that 
fact,  the  order  of  sessions  cannot  be  supported. 

Order  of  Sessions  quashed. 


The  King  v.  The  Inhabitants  of  Aslackby. 

U  PON  appeal,  an  order  for  the  removal  of  Elizabeth  Under  a  de- 
Hanson^  widow  of  William  Hanson,  and  her  children,  j'n^D^e  to 
from  the  parish  of  Aslackby  to  the  parish  of  Pointon,  trustees,  upon 
both  in  the  parts  of  Kesteven,  in  the  county  of  Lincoln,  ^^^  pay  debts 
was  quashed,  subject  to  the  following  case : —  ^^^  legacies. 

In  1825  William  Hanson,  who  had  acquired  a  settle-  residue,  ifany, 
ment  in  Pointou,  agreed  to  purchase  land  in  Aslackby  'o-^-j-y-^- !»»« 

°  "^  ,       ,  /    an  equitable 

for  670/.,  which  laud  was  conveyed  to  him  in  fee  in  estate  in  Dale, 

1828,  and  was  immediately  mortgaged  to  Mt. B.Smith  fniJ^movablT 

for  450/. (<i).     In  May,  1830,  W.Hanson  died  seised  of  and  in  respect 

of  which,  by 

(«)  It  doe.  not  appear  whe-      w«i  in  the  de»i.ee,.    If  it  w„  «?"?  «'"?'''  ^ 
!_!._.  •    r  .1.         _  .  1.        1-         sidence  in  the 

ther  the  mortgage  was  in  fee  or      so,  the  mortgage  must  have  been  pd^igb  he 

for  a  terra.    But  it  is  stated  that  for  years.    It  is  conceived,  how-  gains  a  settle- 

W.  Hanson  died  seised  of  the  ever,  that  the  result  roust  have  ment  in  Dale, 

land,  and  in  the  course  of  the  been  the  same  if  W,  Hanson  had  whether  the 

argument  it  appears  to  have  been  died  seised  of  an  equity  of  re-  terestbeorbe 

considered  that  the  legal  estate  demption  only,  in  which   case  not  of  any 

value. 
Any  inquiry  therefore  into  the  state  of  the  accounts  and  the  solvency  of  the  estate, 
is  irrelevant  to  the  question  as  to  A,*s  settlement  in  Dale. 
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1836.         ibe  land,  the  said  mortgage  debt,  with  a  considerable 
The  King      ^^^^^^  of  interest,  being  still  a  charge  thereon. 

By  will,  dated  24th  May,  1 830,  and  legally  executed 


V, 


AsLACKBY.  for  passing  real  estates,  William  Hanson  devised  all  hit 
real  and  personal  estate  to  Caswell  and  WiUUnum,  is 
trust  to  sell  and  to  apply  the  proceeds  io  payment  of 
bis  debts,  due  on  mortgage  or  specialty  or  simple  coo- 
tract,  and  the  interest  of  debts  carrying  interest,  sod 
also  his  funeral  expenses,  and  to  pay  the  residue  to  his 
wife  (the  pauper)  for  her  own  use  and  benefit;  towhicli 
words  he  added,  ''and  I  give  and  bequeath  the  same 
moneys  and  premises  accordingly."  And  he  appointed 
Caswell  and  Wilkinson  his  executors. 

W.  Hanson  died  soon  after  the  date  of  his  will,  which 
was  duly  proved  by  the  executors. 

After  W.  Hanson's  death,  his  devisees  and  executon 
possessed  themselves  of  all  his  personal  estate,  consut- 
ing  of  household  goods  and  furniture,  cows,  horses, 
waggons,  and  stock  in  trade.  They  have  occupied  all 
his  real  estate,  but  have  rendered  no  account  to  his 
widow,  who,  with  her  children,  has  resided  for  the  last 
three  years  with  her  father  in  Aslackby.  Upwards  of  s 
year  after  her  husband's  death,  and  whilst  the  pauper 
was  so  resident  in  Aslackby,  Caswell,  on  her  application 
for  assistance,  paid  to  her  30s.  by  two  payments,  od 
account. 


Caswell  and  Wilkinson  would,  by 
the  devise,  take  no  estate  or 
interest,  but  merely  an  office  or 
duty,  to  be  discharged  in  respect 
of  the  land, — in  substance,  an 
authority  exerciseable  over  the 
equitable  estate  of  the  widow. 
As  ancillary  to  the  discharge  of 
this  office  or  duty,  Caswell  and 
Wilkifuon  would,    however,   be 


entitled  to  call  upon  the  mort- 
gagee for  a  convey  an  ce  of  the 
legal  estate,  so  far  as  such  con- 
veyance was  necessary  to  enable 
them  to  comply  with  the  requisi- 
tions of  the  will.  Andseellave^'s 
Introduction  to  Conveyancing 
2nd  edit.  309  (86) ;  Hayes's  Con- 
cise Conveyancer,  &c. 
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The  respondents  called  the  attorney  for  the  executors         i8S6. 
and  devisees,  who  proved  that  the  estate  had  been  put      ^^n/-"^^ 
up  for  sale,  but  that  no  oifer  had  been  made  for  it,  and  t?. 

that  a  large  arrear  of  interest  had  become  due  since  the  Inhabiunts  of 

^  ASLACKBT, 

decease  of  W.  Hanson,  and  that  the  executors  and  de- 
visees would  be  glad  to  sell  the  estate  for  the  amount 
of  principal  and  interest.  The  respondents  then  called 
Caswell^  who  was  interrogated  as  to  the  solvency  of 
TV, Hanson* 8  real  and  personal  estate;  but  the  appellants 
objected  to  the  inquiry  on  the  ground  that  the  Court  of 
Quarter  Sessions  was  not  the  proper  tribunal  for  such 
an  investigation,  and  that  as  the  pauper,  who  was  alone 
interested  in  the  matter,  never  had  been  apprized  of  the 
state  of  her  husband's  affairs,  or  furnished  with  the  par- 
ticulars  or  any  account  thereof,  the  Court  could  not 
enter  upon  the  subject  either  of  accounts  or  of  the  pre- 
sent value  of  the  estate  remaining  unsold  and  in  the 
occupation  of  the  executors  and  devisees,  as  these  were 
matters  to  be  adjusted  either  by  the  parties  themselves 
or  by  the  Court  of  Chancery.  The  sessions  sustained 
this  objection,  and  quashed  the  order,  subject  to  the 
opinion  of  this  Court  upon  the  admissibility  of  the  evi- 
dence, and  upon  the  question  whether  the  pauper  took 
under  the  will  a  sufficient  estate  to  confer  a  settlement, 
in  the  absence  of  any  adjustment  of  her  husband's 
affairs. 

AmoSf  in  support  of  the  order  of  sessions.  The  de- 
vise of  the  residue  of  the  real,  together  with  the  personal 
estate,  after  payment  of  debts,  gave  to  the  devisee  an 
equitable  estate  in  the  land  sufficient  to  confer  a  settle- 
ment. In  Roper  v.  Ratcliffe{a)  lands  had  been  con- 
veyed by  John  Roper  to  trustees  and  their  heirs,  in  trust 
to  sell  the  same,  and  out  of  the  money  to  be  raised  by 

(a)  9  Mod.  167. 
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sack  n^  imd  o«t  of  Ae  rents  and  pro6t8,  until  sold,  to 
par  a  ■MMtgi^c  debt  of  4000/.  and  interest,  and  other 
debts  lentionfd  m  a  scbedole  annexed  to  the  con?ej- 
wmct,  and  to  paj  tbe  ssrplos  to  sach  person  as  John 
Rofer  sboald,  hw  writing  under  his  hand  attested,  &c 
or  bj  wifl,  appoint.     Afterwards  John  Roper,  by  hb 
wiD  and  codidb,  bequeathed  several  pecuniary  legacies, 
and  devised  and  bequeathed  the  residue  of  his  real  and 
personal  estate  to  Raiclijfe  and  Constable.    John  Roper 
baring  died,  Ratcliffe  and  Comstable  filed  a  bill  against 
one  EdtDord  Roper,  to  have  the  trust  estate  sold,  and  to 
baie  an  account  of  the  profits,  and  (after  the  debts  and 
legacies  were  paid)  to  have  the  surplus  money  arising 
by  sale  equally  divided  between  them.     Edward  Roper, 
by  his  answer,  stated  that  he  was  heir  at  law  to  the  tes- 
tator, and  a  ProieUani,  and  that  Ratcliffe  and  Constable 
were  then  and  at  the  time  of  the  testator's  death  Pa- 
pisU^  and  as  such  were  rendered  incapable,  by  11  &  12 
WilL  5,  c.  4,  of  purchasing  any  lands  or  profits  out  of 
lands.     A  case  was  stated,  and  argued   before  Parker, 
C.  J.,  Treror,  C.J. ,  and  Potre//,  J.,  who,  together  with 
Trevor,  M.  R.,  concurred  io  opinion  that  the  devise  of 
the  residue  of  the  real  and  personal  estate  to  Ratcliffe 
and  Constable,  after  debts  and  legacies  paid,  was  a  good 
devise,  notwithstanding  the  statute,  for  that  the  surplus 
money  was  a  personal  interest  in   them.      Lord    Har- 
court,  Cj  decreed  accordingly  in  favour  of  the  plaintiffs. 
Edward  Roper  having  appealed  to  the  House  of  Lords, 
it  was  argued  for  the  respondents  that  a  devise  was  not 
a  purchase  within  the  statute,  and  that  this  devise  was 
no  more  than  a  pecuniary  bequest,  which  Papists  were 
capable  of  taking,  notwithstanding  the  statute ;  for  that 
it  was  a  standing  rule  of  equity,  that  lands  devised  for 
payment   of  debts   and   legacies  are  to   be  deemed  as 
money,  and  that  money  devised  to  buy  lands  is  deemed 
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ttA  lands,  and  that  it  is  so  also  of  lands  or  money  in  the         i836. 

hands  of  trustees.     But  it  was  answered  and  resolved,      v^n^"^ 

that  a  devise  to  a  Papist,  who  is  a  stranger  to  the  inhe-  ^^ 

ritance,  is  within  the  meaning  of  the  statute;  and  "  That  Inhabitants  of 

though  lands  devised  for  payment  of  debts  and  legacies 

are  to  be  deemed  as  money  so  far  as  there  are  debts 

and  specific  legacies  to  be  paid,  yet  still  the  heir  has  an 

interest  in  such  lands  by  a  resulting  trust,  so  far  as  they 

are  of  value  after  the  debts  and  legacies  are  paid ;  and 

the  heir  at  law   may  properly  come  into  a  court   of 

equity,  and  restrain  the  vendor  from  selling  more  of  the 

lands  than  what  are  necessary  to  raise  money  sufficient 

to  discharge  the  debts  and  legacies,  and  to  compel  the 

devisee  to   convey  the   residue  to  him,  which  residue 

shall  not  be  deemed  as  money,  neither  shall  it  go  to  the 

executors  of  the  testator.     Nay,  the  heir  in  such  case 

may  properly  come  into  a  court  of  equity,  and  offer  to 

pay  all  the  debts  and  legacies,  and  pray  a  conveyance  of 

the  whole  estate  to  him;  for  the  devisee  is  only  a  trustee 

for  the  testator,  to  pay  his  debts  or  legacies.     This  is  a 

privilege  which  has  been  always  allowed  in  equity  to  a 

residuary  legatee;  for  if  he  come  into  court,  and  tender 

iffhat  will  be  sufficient  to  discharge  all  the  debts  and 

legacies,  or  pray  that  so  much  of  the  lands  and  no  more 

may  be  sold  than  what  will  raise  money  to  discharge 

them,  this  is  always  decreed  in  his  favour.     Therefore, 

though  lands  giv^n  in  trust,  or  devised  for  payment  of 

debts  and  legacies,  shall  be  deemed  in  equity  as  money 

in  respect  of  the  creditors  and  legatees,  yet  it  is  not  so 

in  respect  to  the  heir  at  law  or  residuary  legatee:  for  in 

those  cases  they  shall  be  deemed  in  equity  as  lands/\a) 

(a)  And  see  S.  C.  Brown's  tU.  Papists,  &c.  (C)  7,  5th  and 
Cases  in  Pari,  1st  ed.  vol.  i.  450,  6th  ed.  vol.  v.  277,  281 ;  18  Vin. 
2ded.  vol.  v.  360;  Bacon's  Abr.      Abr.  361. 
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And  in  Rex  v.  Wivelingham  {a)  it  was  held  that  an  etUte 
being  devised  to  trustees  to  be  sold  to  pay  debts,  and  to 
V.  divide  the  surplus,  if  any,  amongst  A.,  J3.,  and  C. — A. 

^"aslaoTbt  °^  '*®®  *°  equitable  interest  in  the  estate,  and  by  residinj 

upon  it  forty  days,  gains  a  settlement.  Lord  Mansfield 
there  mentioned  the  case  of  Roper  v.  RatcUffe  ''to  shew 
that  a  devisee  of  the  surplus  arising  from  the  sale  of 
lands,  after  payment  of  debts  and  legacies,  has  aa  equi- 
table interest  in  the  lands  themselves,  it  being  in  bis 
option  to  pay  the  debts  and  legacies,  and  keep  the  land.* 
The  question  whether  the  estate  was  solvent,  and  whe- 
ther therefore  there  could  be  any  residue  coming  to  tbe 
pauper,  was  immaterial ;  for  even  were  the  estate  proved 
to  be  insolvent,  this  circumstance  could  not  affect  tbe 
nature  of  the  clear  equitable  interest  iu  the  land  which 
the  pauper  took  under  the  devise.  Besides,  the  ques- 
tion is  not  in  its  nature  such  as  the  sessions  could  pro- 
perly entertain.  In  Rex  v.  Edington  (6),  a  cottage, 
leased  for  ninety*nine  years,  determinable  on  lives,  pur- 
chased by  the  pauper's  wife  before  her  marriage,  was 
in  the  life-time  of  her  first  husband  conveyed  to  a 
trustee,  in  trust  that  he  should,  by  sale  or  mortgage, 
raise  10/.  (for  the  benefit  of  the  parish,  by  whom  the 
family  had  before  been  relieved  to  that  amount,)  interest 
and  charges,  and  after  payment  of  the  same,  in  trust  to 
re-assign  the  premises.  Upon  the  death  of  the  first 
husband,  the  pauper  married  the  widow.  The  parties 
always  remained  in  possession.  It  did  not  appear  whe- 
ther the  money  was  ever  paid,  or  what  was  the  value  of 
the  cottage.  It  was  argued  that  the  whole  interest  was, 
by  reason  of  the  conveyance,  out  of  the  wife,  for  that  it 
was  uncertain  whether  there  would  be  any  residue ;  that 
therefore  the  case  fell  directly  within   Rex  v.  St.  Mi- 

(fl)  2  Dougl.  767 ;  S.C.  Caldec,  (6)  1  East,  «88. 
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chaeFs,  Bath  (a),  in  which  Lord  Mamjield  said,  *'  The 

pauper  had  only  a  chance  of  a  residue,  and  bad  no  right     ^     „ 

.•  •  •        ,      o        .  •  The  Kino 

to  continue  a  moment  m  possession.       But  this  argu-  v, 

ment  was  answered  by  the  judgment,  in  which  it  was  ^"a^^^j^^by^^ 

said    that    the   argument   against   the    settlement    was 

grounded  solely  upon  the  dictum  of  Lord  Mansfield  in 

Rex  V.  St.  Michael's,  Bath,  and   that  in  that  case  the 

principal  ground  of  the  decision  was,  the  fraud  of  the 

pauper.     Until  actual  sale,  it  cannot  be  known  what  is 

the  value  of  the  interest:  there  may  be  a  surplus;  and 

until  the  fact  is  ascertained  by  sale  of  the  property,  the 

devisee  of  the  residue  has  an  equitable  interest  sufficient 

to  confer  a  settlement. 

N,  JR.  Clarke  and  Bourne,  contrd.  Later  authorities 
than  those  in  the  time  of  Lord  Mansfield  have  laid  down 
that  a  mere  equitable  interest  is  not  sufficient  to  confer 
a  settlement,  but  that  there  must  be  a  clear  equitable 
estate*  Here  there  is  no  equitable  estate  in  the  pauper. 
This  is  the  case  of  an  estate  being  devised  in  trust  to 
sell  and  pay  debts,  and  to  pay  over  the  residue  of  the 
proceeds  of  such  sale  to  the  pauper.  In  Rex  v.  Ged^ 
dington  (&)  a  written  agreement  was  made  for  the  pur- 
chase of  an  estate,  to  be  paid  for  by  two  instalments ; 
the  first  was  to  be  payable  within  a  few  days  after  sign- 
ing the  agreement,  and  the  last  in  seven  months  after- 
wards. The  vendor  was  to  make  out  a  good  title,  and 
on  the  payment  of  the  last  instalment  to  convey  the 
premises ;  but  the  purchaser  was  to  be  let  into  posses- 
sion upon  the  payment  of  the  first  instalment.  The 
purchaser  paid  the  first  instalment,  and  was  let  into  pos- 
session, and  continued  in  possession  for  a  year  and  a  half, 
but  the  last   instalment  was  never  paid,  nor  was  any 

(a)  3  Dougl.  630.  Bamw.  &  Cressw.  129  ;  2  Dowh 

(h)  3  Dowl.  &  Ryl.  403;  2      &  Ryl.  Mag.Ca.  101. 
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conveyance  ever  executed ;  and  the  purchaser  afterwards 
TiiA  K  8^^^  ^P  ^  contract  upon  receiving  back  part  of  the 

9.  first  instalment.     It  was  contended  that  the  equitable 

AsLAcsBT.     ^^^'^  ^^^  complete  from  the  moment  when  possessioo 
was  given  under  the  contract,  although  it  might  be  de« 
feasible  on  non-pajment  of  the  residue  of  the  purchase 
money,  and  that  therefore  the  purchaser  had  a  sufficient 
estate  to  confer  a  settlement.     Holroyd,  3.,  in  the  coune 
of  the  argument^  said,  **  If  you  shew  that  the  vendor  and 
vendee  stood  merely  in  the  relation  of  trustee  and  cestui 
que  trust,  then  the  latter  would  have  an  equitable  estate, 
and  would  gain  a  settlement.     But  none  of  the  cases 
cited  shew  that  a  court  of  equity  would,  under  the  cir- 
cumstances of  this  case,  consider  the  estate  to  belong 
to  the  vendee,  as  he  failed  to  pay  the  residue  of  tbe 
purchase  money."      And  Bay  ley,  J.,  after  referring  to 
Rex  V.  Long  Bennington  {a),  said,  '^  Though  an  equitable 
estate  is  sufficient  to  confer  a  settlement,  a  questionable 
right  to  go  into  a  court  of  equity  is  not.'*     Accordingly, 
in  that  case  it  was  held,  that  the  purchaser  did  not  ac- 
quire an  equitable  estate,  so  as  to  gain  a   settlement. 
Here  the  pauper  might,  upon  payment  of  the  amount  of 
the  debts,  have  gone  into  a  court  of  equity  ;  but  a  court 
of  equity  would  not  have  considered  the  estate  to  belong 
to  her,  unless  she  had  paid  all  the  debts   or  tendered 
t)ie  amount  in  court.     [Littledale,  J.  Here  the  devise  to 
Caswell  and  Wilkinson  gave  them  no  interest.     This  is 
very  different  from  the  case  of  purchasers.     All  the  pro- 
perty beneficially  belonged  to  the  pauper,  subject  to  the 
payment  of  her  husband's  debts.     It  is  true  that  there 
was  a  mortgage  with  arrears  of  interest ;   but  there  may 
have  been  sufficient  personal  estate  to  pay  all.]     She 
would  not  have  a  complete  equitable  estate,  so  as  to  be 
able  to  go  into  a  court  of  equity,  until  she  had  paid  ail 

(a)  6  Maule  &  Selvir.  403. 


Inhabitants  of 

ASLACKBT. 
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ihe  debts  (a).      [LUtledale,  J.    She  could  not  pay  the 

debts.     The  devisees  and  executors  were,  in  a  manner,     ^.    „ 

The  KiKo 

ber  agents  for  the  payment  of  the  debts.     A  court  of  v. 

equity  would  have  ordered  the  personal  estate  to  be 
appropriated  to  the  payment  of  the  debts ;  and  if  that 
bad  been  sufficient,  would  have  compelled  the  devisees 
and  executors  to  convey  to  her.  She  might  have  ten- 
dered sufficient  money  to  pay  the  debts.]  Ab  the  matter 
stood^  she  could  not  come  and  say  that  she  had  a  right 
to  reside  upon  the  estate.  How  can  a  party  be  said  to 
be  irremovable  (which  is  the  foundation  of  the  settle- 
ment by  estate),  when  he  has  no  right  to  reside  upon  ihe 
estate  ?  In  all  the  cases  cited  contrsl,  the  parties  actually 
did  reside  upon  the  premises  in  question.  [Patteson,  J. 
referred  to  Rex  v.  Darlington  (6),  and  Mr.  Amos  referred 
to  Rex  V.  Houghton  le  Spring  (c),  in  which  it  was  con- 
sidered that  a  party  residing  for  forty  days  in  a  parish  in 
which  he  has  a  real  estate,  gained  a  settlement  therebyi 
although  the  estate  were  in  the  occupation  of  a  tenant.] 
In  that  case  the  estate  was  freehold.  In  all  the  cases 
cited  to  shew  that  an  equitable  interest  is  sufficient  to 
confer  a  settlement,  such  interest  was  coupled  with  an 
actual  occupation  of  and  residence  upon  the  property. 
Where  a  person  possesses  freehold  property  in  a  parish, 
he  is  irremovable,  though  not  in  the  occupation  of  it, 
because  he  has  a  right  to  superintend  it.  This  seems 
hardly  to  apply  to  the  case  of  a  mere  equitable  interest, 
where  the  legal  estate  is  in  the  hands  of  another.  Rex 
V.  Woolpit  (d)  (as  confirming  Rex  v.  Geddingion),  Rex 

(a)   She  could  not  go  into  a  enforcing  a  due  execution  of  the 

court  of  equity  to  compel  a  con-  trusts  with  reference  to  her  sub- 

veyance  whilst  the  prior  trusts  sequent  interest. 
of  the  devise  remained   unper-  (6)  5  Maule  &  Selw.  493. 

formed,  but  she  could  go  into  a  (c)  1  East,  247. 

court  of  equity  as  ultimate  owner  (d)  4  Dowl.  &  Rjrl.  456;  9 

of  the  land,  for  the  purpose  of  Dowl.  &  Ryl.  Mag.  Ca.  S79. 
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1836.        V.  Berkswell  {a),  and  Rex  v.  Cregrina  {b),  were  also  refei' 


^    ,,  red  to  in  the  course  of  this  areunient. 

The  Kino  tt       •  t 

o.  Had  It  been  shewn  that  there  was  a  surplus,  the  pao- 

Inhabitants  or  p^^.  jg^\^^  jjg  considered  as  having  a  complete  equitable 

interest;  but  not  only  was  this  not  shewn,  but  evidence 
to  shew  that  the  estate  was  not  solvent  was  tendered,  but 
rejected  by  the  sessions.  The  rejection  of  this  evidence, 
it  is  submitted,  was  wrong. 

LiTTLEDALE,  J.((;) — It  a  pears  to  me  that  the  pau- 
per had  a  sufficient  estate  to  confer  a  settlement  io 
Pointon.  Her  husband,  being  indebted  by  mortgage 
and  otherwise  to  a  considerable  amount,  devises  in  tnuC 
to  sell  and  to  apply  the  proceeds  in  payment  of  all  his 
debts,  and  also  of  his  funeral  and  testamentary  expeosesi 
and  to  pay  the  residue  to  his  wife  (the  pauper)  for  her 
own  use  and  benefit;  to  which  words  he  added,  that  be 
gave  and  bequeathed  the  same  moneys  and  premises 
accordingly.  It  appears  that  the  estate  is  still  in  mort- 
gage,  and  that  the  devisees  and  executors  would  be  glad 
to  sell  the  estate  for  the  amount  of  principal  and  interest 
But  they  have  also  the  personal  estate :  it  does  not  ap- 
pear to  what  extent,  ^on  constat^  but  it  may  be  suffi- 
cient to  pay  off  the  amount  due  to  the  mortgagee,  and 
also  the  other  debts ;  in  which  case  the  pauper  would 
be  entitled  to  a  conveyance  of  the  estate.  If  she  is  so 
entitled,  she  has  an  equitable  estate.  Then  it  is  said 
that  the  pauper  did  not  reside  upon  the  estate.  She  did 
not;  but  she  resided  in  the  parish.  The  devisees  held, 
but  they  did  not  hold  adversely.  It  appears  to  me  to  be 
the  same  thing  as  if  she  had  resided  upon  the  estate  her- 

(a)    3   Dowl.   &   Ryl.   9;    1  (6)  Ante,^<l;  2  Ad.  &  El.  536. 

Bamw.&Cressw.  542;   1  Dowl.  (c)   Lord  Dcnman,  C.  J.,  ^as 

&  Kyj\.  Mag.  Ca.  467.  absent. 
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self.     It  is  said  that  the  widow  would  have  no  right  to         i836. 
go  into  a  court  of  equity  until  the  debts  were  paid  (a),       ^*^^>^^ 
That  is  very  true;  but  she  has,  nevertheless,  an  equitable  ^^ 

estate.     The  cases  cited   by  Mr.  Clarke  are  cases  of  In[>ab»tnnt8  of 

ASLACKBT. 

purchasers^  which  are  very  different.  The  only  case  that 
seems  to  bear  upon  the  point  is  Rex  v.  BerkswelL 
There,  a  lease  for  thirty  years,  of  a  cottage,  had  been 
granted  to  Hands,  who  resided  in  it  above  a  year,  and 
died,  leaving  a  widow  and  three  daughters.  Administra- 
tion was  granted  to  the  widow,  but  no  distribution  of 
the  estate  was  made.  The  widow,  and,  by  her  permis- 
sion, one  of  the  daughters,  with  her  husband,  afterwards 
resided  in  the  cottage  for  some  years.  It  was  held  that 
the  daughter,  or  her  husband  in  her  right,  had  not  any 
equitable  estate  in  the  cottage,  and  that  no  settlement 
was  gained  by  their  residence  in  it.  Abbott,  C.  J.,  says, 
**  I  am  clearly  of  opinion  that  the  pauper  (the  daughter's 
husband)  had  not  any  such  interest  as  would  have  enabled 
him  to  say,  ^  I  will  come  and  reside  on  this  property.' 
If  the  widow  of  Hands  had  refused  to  let  him  do  so,  a 
court  of  equity  would  not  have  assisted  him.  The  next 
of  kin  had  not  even  an  equitable  interest,  but  had  a  mere 
right  to  an  account,  and  perhaps  upon  that  it  might 
have  turned  out  that  the  widow  had  paid  debts  to  a 
greater  amount  than  the  value  of  the  leasehold  property 
in  question."  Here  the  residue,  after  payment  of  debts, 
is  all  devised  to  the  pauper.  She  might  have  filed  a  bill 
to  compel  the  devisees  and  executors  to  pay  the  debts, 
and,  if  there  was  sufficient  without  selling  the  estate, 
might  have  demanded  a  conveyance  of  it  to  her.  Until 
sale,  I  think  she  certainly  had  an  equitable  estate. 

The  sessions  were  an  incompetent  tribunal  to  try  whe- 

(«)  Videante,107,{a). 
VOL.  Ill,  3  A 
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1836.         ther  a  niau*8  estate  is  solvent  or  not.     Besides,  it  'is  quite 

^'^^^^^      immaterial.     The  widow  might  have  bad  money  of  her 
The  Kino  ^  .  ir  i.     j  . 

V.  own  sutncient  to  pay  on  the  debts. 

InhnbitRnts  of 

ASLACKBY. 

Patteson,  J. — The  husband,  being  mortgagor  in 
possession,  devises  in  trust  for  sale,  and  to  apply  the 
proceeds  to  pay  off  the  mortgage  and  other  debts,— the 
residue  to  his  wife  for  her  own  use  and  benefit;  and  the 
question  is,  whether  she  took  any  equitable  estate.  It  is 
immaterial  what  the  value  of  the  equitable  estate  may 
be.  This  is  not  a  case  under  9  Geo,  1,  c.  7,  s«  5,  of  a 
purchase, — but  of  an  estate  coming  to  the  pauper  bj 
operation  of  law.  Roper  v.  Raicliffe(a)  and  Rex  v. 
Nailand{b),  are  precisely  in  point.  The  question  is,  not 
whether  the  pauper  had  any  benejicial  interest,  but  whe- 
ther she  had  any  equitable  estate.  The  situation  of  the 
pauper  in  this  case  comes  most  precisely  within  the  de- 
cision in  Roper  v.  Raicliffe,  as  stated  by  Lord  Man^li 
in  Rex  v.  Wivelingham :  and  Rex  v.  Nailand,  which  is 
quoted  by  Gould,  J.,  in  the  same  case,  is  also  much  the 
same.  The  pauper  did  not  reside  upon  the  premises, 
and  it  is  argued  that  she  had  no  right  to  reside.  I  do 
not  know  whether,  under  this  will,  she  would  have  the 
right  to  reside  or  not.  That  might  be  a  question.  The 
devisees  and  executors,  however,  in  fact  resided  as 
trustees.  This  is,  I  think,  a  clear  case  of  trustee  and 
cestui  que  trust.  Rex  v,  Geddington  is  a  case  of  a  pur- 
chaser, and  depending  upon  the  act  of  9  Geo.  1;  ami 
Ho/roj/d,  J.,  there  says,  *'  If  you  shew  that  the  vendor 
and  vendee  stood  merely  in  the  relation  of  trustee  and 
cestui  que  trust,  then  the  latter  would  have  an  equitable 
estate  and  gain  a  settlement.'*  This  comes  exactly 
within  that  position.       In   lliat  case  it  was  held,  that  no 

(o)  9  Mod.  107.  (/>)  BuiT.  S.C.  793. 
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settlement  was  gained,  because  the  parties  did  not  stand         jss^. 
in  the  relation  of  trustee  and  cestui  que  trust.  ^-^v-^/ 

Thft  ICrifA 

The  only  remaining  question  is,  whether  the  position  ^^ 

of  the  pauper  could  be  altered  by  going  into  the  question  In'^ahitants  of 
of  assets.  I  think  that  quite  immaterial.  The  question 
is  merely  whether  any  equitable  estate  passed.  In  Rex 
V.  Darlington  (a),  which  is  a  different  case,  I  would  just 
mention  that  no  question  was  raised  but  that  if  there  had 
been  a  clear  devise  of  the  surplus,  the  pauper  would 
have  gained  a  settlement;  but  it  was  held  that,  looking 
at  the  will,  it  was  clear  that  the  pauper  was  only  one  of 
several  persons  to  whom  the  trustees  might,  at  their  dis- 
cretion, have  given  the  rents,  if  there  had  been  any  to 
dispose  of^ 

Williams,  J. — It  is  too  late  to  raise  the  question 
whether  a  person,  having  an  equitable  estate,  can  gain  a 
settlement  in  respect  of  such  estate.  That  has  long 
been  entirely  settled.  The  only  question  is>  whether  this 
was  an  equitable  estate.  The  argument  against  the  set- 
tlement is  based  upon  the  assumption,  that  if  the  estate 
had  been  sold  the  pauper  would  have  got  nothing.  But 
that  is  immaterial.  The  question  is,  what  is  the  nature 
of  the  interest  which  she  takes  under  this  will.  The 
devisees  are  trustees  for  the  pauper,  who  is  the  person 
equitably  entitled.  That  in  a  great  degree  disposes  of 
the  other  question.  Letting  alone  the  question  whether 
the  Court  of  Quarter  Sessions  is  a  proper  tribunal  for  an 
inquiry  of  the  nature  proposed, — I  think  it  was  immate- 
rial, because  any  inquiry  of  that  sort  could  not  change 
the  nature  of  the  interest. 

It  is  not  necessary  to  reside  actually  on  the  estate.     It 

(a)  6  Maule  &  Sdw.  493. 
3  AS 
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is  sufficient  if  the  party  have  an  equitable  estate  in  the 
parish  in  which  he  resides.     The  possession  of  the  de- 
i,]'"^      visees  in  this  case  was  not  adverse,  but  as  trustees  for 
Inhabitants  of  ^j^^  pauper. 

Order  of  Sessions  confirmed. 


The  King  i?.  The  Vestrymen  and  Vestry  Clerk  of  the 
Parish  of  St.  Mary-le-Bome,  in  the  County  of 
Middlesex. 

The  Court  SiR  W.  W.  FoUeit,  in  Michaelmas  term  last,  obtained 

the  officere  of  ^  *^"'®'  calling  upon  the  defendants  to  shew  cause  why  a 

a  palish  to  mandamus  should  not  issue,  commanding  them  to  per- 

nue-payers  of  n^>t  ^^^  suffer  Charles  Hibbk,  and  all  and  every  person 

the  parish  to     ^^j  persons  rated  to  the  relief  of  the  poor  of  the  parish 

take  copies  of 

or  extracts       of  St.  M ary-le- Bonei  and  all  other  persons   mentioned 

from  a  book  ^^  referred  to  for  that  purpose  by  the  statute,  made  2 
containing  all  r     r  ^  * 

parochial  rates  Will,  4,  (c.  60,)  for  the  better  regulation  of  vestries,  and 
of  al?  moneys  ^^^  ^^^  appointment  of  auditors  of  accounts  in  certain 
received  for  parishes  of  England  and  Wales,  to  inspect  and  take 
poses/but  not  copies  of  or  extracts  from  the  rate-books  of  the  said 

containing  any  pgiisl,^  qhJ  a||  other  books  mentioned  or  referred  to  and 
account  of  pa-         ,        ,        ,  ,,  .t       • 

rochial  dis-  declared  to  be  at  all  seasonable  tmies  open  to  such  per- 
bursements,  ^     ^j^^  ^^jj   ^^^    ^^^^  ^,|^    ^1^^  vestry  clerk  should 

kept  under  '      •'  *  j  j 

tho  directions  not  pay  to  the  prosecutors  the  costs  of  and  occasioned 
'^  So*ai"hough  '^y  ^'"^  application.  This  rule  was  founded  upon  the 
the  parish  affidavit  of  Charles  Hibble,  wherein  he  deplosed  as  fol- 
tlw  provisions  lows : — The  parish  of  St.  Mary*le-Bone  has  adopted  the 
of  2  Wiii.  4,  provisions  of  the  Vestry  Act,  (2  Will.  4,  c.  60,)  and  the 
Vestry  Act.)     vestrymen  are  chosen  under  that  act.     On  4th  July  last 

the  vestrymen  so  chosen  resolved,  •'  That  no  person  be 
allowed  to  copy  from  the  rate-books ;   and  that,  agree- 
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ably  to  the  S2d  section  of  the  Vestry  Act,  no  person  be         i836. 

allowed  to  inspect  the  books  of  the  vestry,  unless  he  or       ^-^^v^^ 

she  be  a  rate-payer,  or  creditor  of  the  parish."     Mr.  t?."'^ 

nibble   being  a  rated  inhabitant   of  the  parish,  subse-  Vestrymen  of 
.  J  1         ..      .  .  1      .  St.  Mary-le* 

quently  made  repeated  applications,  at  seasonable  times.        Bone. 

to  the  vestry  clerk,  at  the  court  house  of  the  parrsti,  for 
permission  to  inspect  and  to  take  copies  of  or  extracts 
from  the  rate-books  of  the  parish,  vtrhich  were  then  in  the 
possession  of.  the  vestry  clerk,  at  the  court  house  of  the 
parish.  These  applications  Mr.  Nibble  founded  upon 
the  provisions  of  the  Vestry  Act,  and  especially  on  sec- 
tion 32.  Inspection  of  the  rate-books  was  allowed,  but 
permission  to  take  copies  of,  or  extracts  from,  the  rate- 
books, was,  upon  the  authority  of  the  above  resolution, 
and  after  consultation  with  the  vestry,  refused  by  the 
clerk.  The  rate-books,  from  which  Mr.  IJibble  was 
desirous  of  taking  copies  or  extracts,  are  and  do  contain 
an  account  of  monies  received  for  and  on  account  of 
parochial  purposes,  that  is  to  say,  for  and  on  account  of 
the  poor-rates  and  of  the  rates  made  for  various  other 
parochial  purposes.  Applications  have  been  also  made 
by  other  rated  inhabitants,  for  permission  to  copy  or 
uiake  extracts  from  the  said  rate-books,  and  in  like  man- 
ner refused. 

The  aflSdavits  in  opposition  stated,  that  the  rate^books 
of  the  parish  do  not  contain  a  true  and  regular  account 
of  all  or  any  sums  of  money  received  and  disbursed  for 
or  on  account  of  parochial  purposes,  nor  of  the  several 
arliclesy  matters,  and  things^  for  which  such  sums  of 
money  are  received  and  disbursed.  The  rate-books  for 
the  current  year  are  not  kept  at  the  court  house,  but  are 
kept  by  the  several  rate  collectors  of  the  parish,  to  whom 
they  are  respectively  delivered  on  or  about  1st  July  in 
each  year,  and  in  whose  possession  they  remain  until 
the  30th  June  following.     By  the  direction  of  the  vestry* 
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1836.        men,  there  is  kept  at  the  parish   court  house,  uuder  the 
^•^^^^       management  of  the  vestry  clerk,  a  book  in  which  true 
^^  and  regular  accounts  are  entered  of  all  sums  of  money 

Vestnrmeii  of  received  and  disbursed  for  or  ou  account  of  parochial 
'  Bomb.  purposes,  and  of  the  several  matters  and  thiiigs  for  which 
such  sums  of  money  arc  so  received  and  disbursed,  and 
such  book  is  at  all  seasonable  times  open  to  the  inspec* 
tion  of  any  vestryman,  or  of  any  person  or  persons  rated 
to  the  relief  of  the  poor  of  the  parish,  or  of  any  creditor 
or  creditors  on  the  same,  without  fee  or  reward;  and 
the  said  vestrymen  and  persons,  and  creditors,  or  aoj  of 
them,  may  take  copies  of,  or  extracts  from,  the  stid 
last-menlioned  book,  or  any  part  or  parts  thereof,  without 
paying  any  thing  for  the  same.  No  such  vestryman,  per* 
son,  or  creditor^  has  ever  been  refused  permission  to 
inspect  the  last-mentioned  book,  or  to  take  copies  of  or 
extracts  therefrom.  Mr.  Nibble  has  never  made  any  ap- 
plication to  the  vestry  clerk  for  permission  to  inspect  or 
take  copies  of  or  extracts  from  the  last-mentioned  book, 
but  was  refused  permission  to  take  copies  or  extracts 
from  the  rate-book,  in  pursuance  of  the  resolution  of 
4th  July. 

Campbell,  A.  G.,  now  shewed  cause.  This  applica- 
tion is  made  under  section  SO.  of  Sir  John  Ilobhomn 
Vestry  Act  (2  fVi/l.  4,  c.  60;)  but  the  book  in  question 
is  not  a  book  contemplated  by  that  enactment,  but  is  a 
book  kept  under  the  authority  of  a  local  act  of  35  Geo,  3, 
c.  73.  The  book  contemplated  by  the  Vestry  Act  is  an 
entirely  ttew  book^  containing  a  debtor  and  creditor  ac- 
count. Such  a  book  is  actually  kept  within  this  parisb, 
and  the  rate-payers  are  at  all  seasonable  times  permitted 
to  inspect  and  take  copies  of  or  extracts  from  it. 

This  right  to  inspect  the  rate-book  is  regulated  bv 
1 7  Geo,  2,  c.  3,  s.  2,  which  provides^  that   the  church- 
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wardens^  &c.  of  every  parish,  township,  or  place,  shall         1836. 
permit  all  and  every  tlic  inhabitants  of  the  said  parish,     ^.    ^ 
&c.y  to  inspect  every  poor-rate,  at  all  seasonable  times,  v. 

paying  \s.  for  the  same ;  and  shall  give  copies  of  the  §^^  iSary-lb- 
same,  or  any  part  thereof,  to  any  inhabitant  of  the  said        Bone. 
parish,  &,c.,  paying  at  the  rate  of  6d.  for  every  twenty- 
four  names.    [Pattesof/fJ,  That  act  speaks  only  of  r^^es. 
The  subsequent  act  of  the  same  session  of  parliament 
(cap.  38)  provides,  that  copies  of  all  poor-rates  shall  be 
entered  into  a  book.     There  is  no  provision  for  giving  or 
taking  copies  of  this  rate-book,  or  any  part  of  it;  but  it 
is  merely  provided,  that  it  shall  be  kept  in  some  public 
or  other  place,  whereto  all  persons  assessed,  or  liable  to 
be  assessed,  may  freely  resort.^     The  applicant  has.had 
''  free  resort"  to  the  rate^book,  for  he  has  been  allowed 
to  inspect  it  without  restriction.     The  act  of  17  Geo,  2, 
c.  2,  provides  only  for  the  giving  of  copies  upon  making 
a  certain  payment.     [  Pattesoriy  J.  That  act  plainly  refers 
to  the  rate  itself,  and  not  to  the  rate-books.]     There  is 
no  general  principle  of  law,  independent  of  the  acts  of 
parliament,  upon  which  this  claim  can  be  founded;  and 
even  if  there  were  any  such  general  principle,  a  manda* 
mus  ought  not  now  to  be  granted,  as  the  applications  to 
the  vestry  clerk  and  to  this  Court,  were  made  entirely 
upon  the  Vestry  Act. 

Sir  fV.  W.  Folleltf  and  Tomlitwnij  contrA.  It  is  a 
matter  of  great  importance  that  the  rate-payers  should 
be  allowed  to  copy  or  make  extracts  from  the  rate-book, 
as  the  other  book  mentioned  in  the  affidavits  does  not 
state  the  particulars  of  the  receipts  and  disbursements, 
so  as  to  give  the  rate-payers  the  advantages  intended. 
[Lord  Denmavy  C.  J.  The  rule  is  drawn  up  for  permis- 
sion to  take  copies  of,  and  extracts  from,  the  rate-book 
of  the  parish,  and  all  other  books  mentioned  or  referred 
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1836.        to  and  declared  to  be  at  all  seasonable  times  open  to 

^^^y^      all  rate-payers,  &c.  by  the  act  of  2  Will.  4: — Must  you 

xf,  not,  consequently,  bring  the  rate-books  witliin  the  32d 

Vestrymen  of  gection  of  that  act?]     It  is  submitted,  that  if  the  parties 
St.  Mary-L£-  -^  ' .  ^  . 

BoKE.        have  a  right,  from  whatsoever  source  it  may  be  derifed, 

this  rule  may   be  made  absolute.     [Patleioiit  J.   You 
have  drawn  up  your  rule  much  too  wide.     You  have 
deceived  the  vestry,  by  claiming  under  the  Vestry  Act, 
and  you  mislead  the  Court  in  the  same  way.    Besides, 
you  claim  the  right  for  all  persons  mentioned  in  that  act] 
The  rule  may  be  made  absolute  for  W.  HibbUy  the  ap- 
plicant, only.     The  question  turns  upon  the  local  act  of 
36  Geo.  3,   c.  7S,  s.  179,  and  Sir  John  Hobhouse's  Act 
The.  local  act  requires  poor-rates,  highway  rates,  watch 
rates,  paving  rates,  and  rates  for  cleansing  and  repairing 
the  streets,  8cc.  to  be  made ;  and  requires  that  all  rites 
made  and  assessed  by  virtue  of  that  act  shall  be  entered 
in  a  book  or  books,  in  which  the  arrears  of  the  preced- 
ing year  are  to  be  stated,  and  also  the  arrears  remainiog 
due  at  the  end  of  the  year,  to   be  carried   out  to  the 
succeeding  account.     Under  this  act,  the  rates  are  made 
in   the  book  in  question,  and  there  signed   by  the  vestry- 
men.    This  book  contains  the  only  account  of  the  speci- 
fic sums  received   by  the  vestrymen.      The  book  men- 
tioned in  the  affidavits   in  opposition  does  not  contaiu 
the  "  articles,  matters,  and  things/'  for  which  the  sums 
of  money  received  and  disbursed  by  the  parish  autho- 
rities arc  so  received  and  disbursed.     It  is  stated  to  con- 
tain  the  '^  matters  and   things,"  without  mention  being 
made  of  "  articles,"  which  seems  to  mean  the  particu- 
lars; and    the  fact   is,  that  that  book  only  contains  the 
general  result  of  the  accounts.     Thus  the  whole  sum 
received  in  respect  of  a  rate  is  stated,  but  the  indivi- 
dual assessments  are  only  to  be  found  in  the  rate-book. 
For  the  purposes  of  an  election,  or  of  the  revision  of  the 
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lists  of  voters,  it  is  very  important  that  the  particulars  or 
individual  assessments  should  be  certainl^^  known^  and 
this  can  only  be  by  taking  copies  or  extracts.     The  rate- 
book^ and  books  containing  the  particulars  of  disburse-  Vestrymen  of 
ments,  must  be  regarded  as  if  they  were  in  form  schedules      *  Bone.  ' 
to  the  new  book,  and  the  rate-payers  must,  therefore,  be 
entitled  to  take  copies  of  and  extracts  from  them.     But 
regarding  the  question  as  independent  of  the  act  of  2 
Will,  4,  c.  60,  the  claim  may  be  supported ;  for  this  book 
being  in  fact  the  rate  itself,  the  rate-payers  have  a  general 
right  to  take  copies  of  it  or  any  part  of  it.     The  act  of 
J  7  Geo.  2,  c,  3,  provides  for  the  giving  copies  of  the  rate, 
upon  making  certain  payments.     The  right  to  take  copies 
exists  independently  of  that  or  any  other  act.     {^LittlC' 
dale  J  J.   I  take  it,  that  it  was  intended  by  the  local  act 
that  copies  should  be  entered  in  a  book.]     The  justices 
sign  the  book,  and  there  is  no  other  original.     In  Rex  v. 
2'he  Justices  of  Leicester  (a),  a  mandamus  was  granted) 
commanding  the  justices  and  clerk  of  the  peace  of  a 
borough,  to  permit  an  attorney,  on  behalf  of  several  per- 
sons, who  contributed  to  the  county  rate,  to  inspect  and 
take  copies  of  the  last  two  rates  made  by  the  justices, 
nnd  all  orders  made  for  the  expenditure  of  the  same,  and 
the  several  orders  of  sessions  made  thereon,  and  other 
proceedings  and  documents  relating  thereto.    [Lord  Den- 
man,  C.  J.  We  have  some  doubts  whether  that  case  was 
well  decided.]     It  is  submitted,  that  the  Court  have  a 
general  jurisdiction  to  compel  the  parish  oflScers  to  per- 
mit all  rate-payers  to  take  copies  of  or  extracts  from  the 
rate ;  and  that  under  2  Will.  4,  c.  60,  where  the  items  of 
the  parish  accounts  are  distributed  in  several  documents, 
all  may  be  considered  as  included  within  the  enactment 
authorizing  the  making  of  copies  and  extracts.     [Little" 
dale,  J.  I  do  not  see  how  you  can  go  further  than  demand 

(a)  7  Dowl.  &  Ry!.  370;  4  Baraw.  &  Cressw.  891;  3  D.  &  R. 
Mag.  Ca.  43d. 
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1836.         to  have  copies  given  to  you  of  the  rate,  by  analogy  to 

^"^"^^^^      17  Geo.  2,  c.  3.]     That  would  be  as  well  in  this  case. 

V,  In  Rex  V.  Justices  of  Leicester  (a)  the  Court  vrent  fur- 

yestrymeii  of  j|,g|p^     Unless  the  rate  or  rate-book  be  open  in  the  man- 
St.  Mary-lb-  ,  ^  "^ 

Bone.        ner  now  claimed,  the  party  dominant  in  the  vestry  will 

be  able  to  prevent  the  opposite  party  from  making  the 
inquiries  required  for  purposes  connected  with  elec- 
tions (6). 

Lord  Dbnman,  C.J. — We  will  take  time  to  consider 
whether  we  have  power  to  compel  the  vestrymen  to  per- 
mit the  rate-payers  to  take  copies  of  this  book. 

Cur.  adv.  vult. 

On  a  subsequent  day  in  the  term. 

Lord  Denman^  C.  J.,  said, — ^The  complainant  hjs 
that  he  cannot  obtain  the  information  necessary  for  the 
purposes  relating  to  elections  of  members  to  serve  is 
parliament,  unless  he  be  allowed  to  take  copies  of  or 
extracts  from  this  book.  Upon  consideration,  we  think 
that  we  are  not  authorized  by  any  general  principle,  or 
by  either  of  the  acts  of  parliament  referred  to  in  the 
argument^  to  make  the  rule  absolute.  The  rule  must, 
therefore^  be  discharged,  but  without  costs. 

Rule  discharged,  without  costs. 

(o)  7  Dowl.   &   Ryl.  370;  4  (6)  A  prisoner  is  not  entitled 

Bani.  &  Cress.  891 ;  3  Dowl.  &  to  a  habeas  corpus  for  the  pur- 

liy\,   Mag.  Ca.   433.      And  sec  pose  of  enabling  him  to  vote  at  aii 

Rex  V.  Trustees  of  St.  Pane r as  election.    Jones,  ex  par te^  4Nev 

Nero   Church,    ante,   v.  245,    3  &  Man.  340. 
Adol.  &  Ellis,  535. 
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The  King  v.  John  Wilson. 
In  Michaelmas  term  last.  A/.  D.  Hill  obtaiaed  a  rule,  ^r  ^ 

'  To  a  writ  of 
calling  upon  the  prosecutors  to  shew  cause  why  the  in-  certiorari  the 

quisitiou  found  in  this  case  should  not  be  quashed,  and  id^a^onvic-*^"" 
vfhy  a  writ  of  re-restitution  should  not  be  awarded.  tion  of  one 

The  affidavits   upon   which   tliis    rule  was   obtained  forcible  de- 
stated,  that  the  defendant  had,  on  Septembers,  1833,  tainer,  toge- 
been  convicted  of  a  forcible  detainer  (a),  upon  an  infor-  inquisition, 
mation  exhibited  against  him  by  Bates  and  Stj/tes;  that  "^^'^  t'"^' n 
he   gave   notice   to  the  convicting  magistrates   that   he  of  the  force, 
traversed  the  force   alleged  to  have  been  used  by  him,  fe^'days  sub- 
touching  the  possession  of  the  premises ;  that  on  Sep-  sequently  to 
I  ....  1    1  1    i    r*         I  ^1*®  ^ate  of 

teinber  lOth^  an  inquisition  was   held    before  the  two  tbe  convic- 

convicting  magistrates,  and  Mr.  Wetherall,  another  ma-  tion,  which 
gistrate ;  that  on  that  occasion  the  original  information  lawful  entry 
was  lying  upon  the  table,  and  the  parties  were  heard,  detainer  by^ 
and  their  witnesses  were  examined  upon  oath ;  and  that  A,  £.,— and 

an  award  of 

the  jury  found  a  verdict  against  the  defendant.  restitution  in- 

The  inquisition,  as  returned  to  the  writ  of  certiorari  dorsed  upon 

the  inquisition, 
issued  in  this  case,  was  in  the  following  words:  The  conviction 

"County  of  Leioester,  to  wit.    An  inquisition  for  Our  Sovereign  quashed  for 
Lord  the  King,  indented  and  taken  at  the  Town  Hall  of  Market  insufficiency, 
Harborough,  in  the  said  county,  the  10th  da^  of  September,  in  the  it  was  held 
fourth  year  of  &c.,  (4  W.  4,)  by  the  oaths  of  twelve  good  and  lawful  ^^^  ^he  inqui- 
inen  of  the  said  county,  before  the  Rev.  Edward  Griffin  and  John  QQagked^also 
IVelftcrall,  clerks,  and    Wm,  de   Capel  Brooke,  Esq.,  justices  &c.,  and  that  the 
assigned  &c.;  who  say,  upon  their  oaths  aforesaid,  that  John  Wilson,  Court  is  bound 
of  Market  Harborough    aforesaid,  carpenter,  'on  the  28th  day  of  ^o  grant  re- 
August  now  last  past,  into  and  upon  one  messuage,  with  the  appur-  ^®.*  /  "  *®°* 
tcnanccs,  in  Market  Harborough  aforesaid,  iu  tbe  county  aforesaid,  [^„  -^^^^  a^^ 
whereof  Thomas  Bates,  of  &c.,  watch-maker,  and  John  Styles,  of  &c.,  inquiry  as  to 

the  title  of  the 
(a)  See  the  form  of  the  conviction,  ante,  ii.  385.  respective  par- 

ties. 

Held  also,  that  an  inquisition  finding  a  party  guilty  of  an  unlawful  entry  and 
forcible  detainer,  upon  the  fac«  of  which  it  does  not  appear  that  a  complaint  had 
been  made,  or  by  what  authority  or  for  what  purpose  the  jury  had  been  summoned; 
is  defective. 


Wilson. 
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1836.         grocer,  were  llien  lawfully  and  peaceably  seised  to  them  and  their 

\^»v'^^        heirs,  in  their  demesne  ps  of  fee,  *  uulawfully  did  enter,  and  the  said 

The  King       Thomas  Bales  and  John  Styles  from  the  messuage  aforesaid  uiilaw- 

^*  fully  ejected,  expelled,  and  amoved,  and  the  said  messuage  from 

them  the  said  Thomas  Bates  and  John  Styles  unlawfully,  with  stro^ 

hand  and  armed  power,  did  hold  and  from  them  detain;  and  frooi 

the  said  28th  August  now  last  past,  until  the  day  of  the  taking  oi 

this  inquisition,  with  like  strong  hand  and  armed  power,  did  keep 

out,  and  doth  yet  keep  out,  to  the  great  disturbance  of  the  peace  &c^ 

and  against  the  form  of  the  statute  in  such  case  made  and  prorided. 

*<  We  whose  names  are  hereunto  set,  being  the  jurors  aforesaid, 

do,  upon  the  evidence  now  produced  before  us,  find  the  inquisitioQ 

aforesaid  true.*  •*  Signed,  &c.' 

Upon  the  above  inquisition  the  following  memorao- 

dum  was  indorsed: 

^  County  of  Leicester.  Be  it  remembered,  that  we  Edward Grifo 
and  John  Wetf\f  rally  clerks,  and  Wm.  deCapel  Brookcy  Esq.,  justices 
in  the  within  inquisition  named,  did,  this  lOih  day  of  September, io 
the  year  &c.,  personally  go  to  the  messuage  and  other  the  premise 
in  the  within-written  inquisition  mentioned,  and  did  reseize  the 
same,  with  the  appurtenances,  and  did  restore  and  pot  the  wiibio- 
named  T/wmat  Bates  and  John  Stiles  into  full  possession  thereof, 
according  as  they  before  the  entry  and  forcible  detainer  thereof  b? 
John  Wilson,  in  the  said  inquisition  mentioned,  were  seised,  accoidiog 
to  the  form  of  the  statutes  in  such  case  made  and  provided.  Gitreo 
under  our  hands  and  seals.  '*  Signed  and  sealed  ^c." 

The  conviction  was,  upon  a  former  application  to  this 
Court,  quashed  (a),  and  upon  that  occasion  the  Court 
expressed  an  opinion  that  the  inquisition,  being  founded 
upon  the  conviction,  must  be  quashed  also ;  but  the 
argument  having  been  upon  a  concilium  with  reference 
to  the  conviction  only,  the  rule  was  drawn  up  for  quash- 
ing the  conviction  alone. 

The  affidavits  on  both  sides  contained  statements  of 
facts,  upon  which  Bates  and  Stiles  on  the  one  hand,  and 
Wilson  on  the  other,  claimed  to  be  entitled  to  the  mes- 
suage mentioned  in  the  proceedings. 

(a)  Sec  the  Report,  ante,  333« 
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Sir  W,  W.  FoUett  now  shewed  cause.  This  case  has 
already  been  twice  before  the  Court :  firsts  upon  an  ap- 
plication for  a  mandamus  to  the  justices,  requiring  them  v. 
to  amend  their  return  to  the  certiorari  which  had  is-  ilson. 
sued  (a),  and  afterwards,  upon  a  motion  to  quash  the 
conviction  (&).  In  giving  judgment  upon  the  latter  occa- 
sion, Lord  Denma?f, C.J.,  having  said  that  the  conviction 
was  bad,  added, ''  It  follows,  that  the  inquisition  founded 
upon  it  must  also  be  quashed/'  In  that  case  the  inqui- 
sition was  not  before  the  Court,  and  therefore  the  dictum 
of  Lord  Denman  was  extra-judicial,  and  cannot  be  refer- 
red to  as  any  authority  in  support  of  the  present  applic 
cation.  The  conviction  may  be  bad,  and  yet  the  inqui- 
sition be  valid.  The  inquisition  is  independent  of  the 
conviction,  and  is  taken  under  sect.  3  of  the  statute 
8  Hen.  6,  c.  9,  which  enacts  that  the  justices  shall  have 
power  to  inquire  iy  the  people  of  the  county,  as  well  of 
them  that  make  forcible  entries  on  lands  and  tenements 
as  of  them  which  the  sanie  hold  with  force;  and  if  it  be 
found  before  any  of  them  that  any  doth  contrary  to  that 
statute,  then  the  said  justices  or  justice  shall  cause  to 
re-seize  the  lands  or  tenements  so  entered  or  holden,  and 
shall  put  the  party  so  put  out  in  full  possession  of  the 
same  lands  and  tenements  so  entered  and  holden.  The 
4th  section  provides  for  the  summoning  and  impanelling 
a  jury  for  the  purpose  of  making  such  inquiry.  Now 
here  a  jury  was  impanelled,  the  party  was  summoned, 
witnesses  were  examined,  and  the  jury  have  found  an 
unlawful  entry  and  a  forcible  det&iner.  This  is  an  inde- 
pendent proceeding,  and  it  is  perfect  in  itself.  It  seems 
to  be  expressly  within  the  3d  section  of  the  statute  8 
Hen.  6,  c.  9,  and  if  so,  the  right  of  the  justices  to  award 
restitution  follows  of  course.    The  conviction  was  for 

(o)   Vide  ante,  ii.  885.         -         (6)  .  Vide  ante,  283. 
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the  purpose  of  arresting  and  fining  the  defendant,  and  if 
the  conviction  was  bad,  then  the  justices  were  wrong  id 
committing  him  to  prison;  but  it  does  not  follow  that 
Wilson.       ({^^  award  of  restitution  is  wrong,  for  that  is  founded 
upon  the  inquisition.      Supposing,   however,  that  tbe 
inquisition  is  based  upon  tbe  conviction,  and  falls  with 
it,  still  the  right  to  a  writ  of  re-restitution  cannot  be 
claimed  as  a  necessary  consequence.      The  power  to 
grant  re-restitution  is  only  founded  upon  an  equitabk 
construction  of  the  statutes,  and  is  not  exercised  when 
upon  a  consideration  of  the  whole  of  the  circumstances 
the  defendant  appears  to  have  some  right  to  tbe  teiK^ 
ments;  I  Russell  on  Crimes,  293.     In  Rex  \.Hartu[tL\ 
the   Court  having  said  that   re^restitution   should  be 
granted,  it  was  prayed  that  since  restitution  was  matter 
of  favour  of  the  Court,  and  not  of  right,  the  Court  woald 
not  grant  it  unless  they  would  consent  to  try  tbe  right, 
and  it  was  said  that  re-restitution  was   refused  to  be 
granted  in  the  Vicar  of  Hadley's  case,  until  tbe  right  was 
settled    by  a  trial.     "  But,"  per  Holt,  C.  J.,  "  he  bas 
known  re-restitution  granted   in  this  manner,  viz«  that 
they  should  bring  the  writ  of  re-restitution  with  them  to 
the  assizes^  and  if  the  verdict  upon   the  trial  should  be 
with    them,    that  they  should    execute    it   immediately. 
And  (by  him)  where  the  first  restitution  was  just,  and 
the  inquisition  is  quashed,  then  tbe  granting  of  re-restitu- 
tion is  discretionary;  but  when  the  first  restitution  was 
tortious,  then  re-restitution  ought  to  be  granted  of  right.'' 
Therefore  it  becomes  necessary  to  look  at  the  affidavits, 
in  order  that  the  Court  may  see  whether,  upon  the  whole 
of  the  facts,  the  defendant  is  not  justly  entitled  to  hare 
tbe  discretion  of  the  Court  exercised  in  his  favour,  b)  a 
refusal  to  grant  re-restitution.     (He  then  commented  on 

(a)  1  Lord  Raym,  482. 
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the  facts  stated  in  the  affidavits,  relative  to  the  respective         i836. 

titles  of  the  parties.)  ^"^^/-^i/ 
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Hilly  contr^.  On  the  occasion  when  this  case  viras  Wilson. 
last  before  the  Court,  it  was  argued,  that  the  inquisition 
must  be  quashed  as  ancillary  to  the  conviction,  and  so 
the  Court  decided.  The  opinion  expressed  bj  the  Court 
on  that  occasion  would  have  been  conclusive,  but  for 
the  fact  that  the  inquisition  was  not  then  formally  before 
the  Court.  The  inquisition  is  ancillary  to  the  convic- 
tion. It  was  the  trial  of  a  traverse,  and  not  a  substan- 
tive proceeding;  and  if  it  be  a  substantive  proceeding, 
then  it  is  bad  for  not  stating  a  complaint.  The  connec- 
tion between  the  conviction  and  the  inquisition  is  clearly 
shewn  upon  the  affidavits.  The  defendant  traversed  the 
force.  Therefore  the  jury  were  summoned,  and  the 
only  question  which  they  had  authorily  to  try  was  the 
force.  This  conviction  has  been  treated  as  if  it  were  in 
the  nature  of  a  summary  conviction ;  and  this  mistake 
has  led  to  some  important  errors.  In  the  time  of 
Henry  G,  summary  convictions  were  unknown.  Justices 
had  not  at  that  time  power  to  examine  witnesses,  and 
make  findings  of  facts ;  but  the  facts  were  required  to 
be  found  by  a  jury  upon  a  traverse;  1  Paley  on  Convic- 
iion.  Introduction,  p.  xxix.  2d  edition.  The  difficulty 
that  has  been  felt  with  respect  to  Regina  v.  Leighton,  is 
owing  to  the  distinction  between  a  conviction  on  this 
statute  and  summary  convictions  not  having  been  duly 
kept  in  view.  That  case  was  supposed  to  have  had  no 
legal  termination ;  but  it  appears  from  Fortescue's  Re- 
ports (a)  that  the  conviction  was  ultimately  affirmed.  In 
that  case  there  was  nojindiffg  of  sii\  unlawful  entry;  and 
on  that  ground  this  Court  thought  that  the  conviction 
might  not  have  been  confirmed.     Yet  it  was  confirmed ; 

(a)  Page  173. 
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and  the  reason  mnst  ha^e  been  this,  that,  as  it  appeared 
on  the  conviction  that  there  had  been  ioformation  of  a 
forcible  entrv,  and  there  had  '  been  do   traverse  of  the 
information,  the  justices,  who  could  not  of  themselves 
find  facts,  were  bound  to  convict  upon  the  information. 
The  traverse  raises  a  kind  of  issue.     This  inquisition 
was  for  the  trial  of  such  an  issue,  as  appears  by  the 
affidavits,  although  it  must  be  admitted  that,  upon  the 
face  of  the  inquisition,  it  appears  to  have  been  a  sub- 
stantive proceeding.     \^Patteson3.  Was  not  the  traverse 
nugatory?      It  is  laid  down  that  you   cannot   traverse 
a  conviction  upon  vieto.     Must  not  the   traverse  be  of 
the  inquisition  ?    There  is  no  power  of  restitution  given, 
except  after  the  verdict  of  a  jury  (a).     In  order,  there- 
fore, to  give  the  justices  the  power  of  restitution,  thej 
are  obliged  to  have  an  inquisition.     The  justices  may, 
therefore,  have  intended  it  as  an  independent  proceed- 
ing.]    It  does  not  appear  that  this  was  so.     It  is  stated 
that  a  traverse  was  taken  .by  the  defendant,  and  is  not 
shewn  on  the  other  side  that  the  justices  intended  to 
proceed  independently.     Besides,  in  order  to  give  the 
magistrates  jurisdiction  to  assemble  a  jury,  and  hold  an 
independent  inquisition,  there  must  have  been  a  com- 
plaint, and  such  complaint  must  have  been  recited.     No 
complaint  is  recited,  and  therefore  the  inquisition,  as  a 
substantive  proceeding,  is  not  well   founded.      [Patte- 
son,  J.  The  words  "  after  complaint"  occur  only  in  the 
second  section.]      But  they  extend  not  only  to  the  pro- 
ceeding mentioned  in  that  section,  but  also  to  the  pro- 
ceeding by  inquisition  mentioned  in  the  following  clause. 
But  besides  this,  the  necessity  for  a  complaint  follows 
from  general  principles  of  law.    Justices  are  not  to  go 

{a)  In  Rex  v.  HakCf  4  Mann.  awarded  beforo  trial  upon  an 
&  R)'l.  483,  2  Mann.  &  Ryl.  indictment  for  a  forcible  entrr 
Mag.  Ca.  353,   restitution  was      beingjound  by  die  grand  jurj. 
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abroad  searching  for  oiFences  of  this  sort,  but  they  must  1536. 
proceed  upon  complaint  only.  If  there  be  no  complaint, 
the  justices  have  no  jurisdiction;  and  if  no  complaint 
be  recited  in  the  proceedings  of  the  justices,  then  it  will  Wilsow, 
be  assumed  that  they  had  no  jurisdiction,  for  the  juris- 
diction ought  to  appear.  This  is  so  in  the  case  of  a 
summary  conviction,  to  which  this  inquisition  is  aualo* 
gous.  [Pattesoti,  J.  Lord  Holt  lays  it  down  that  the 
statement  of  a  complaint  is  a  necessary  part  of  a  con- 
viction, but  not  of  an  indictment.  What  is  there  to 
shew  that  it  must  appear  on  an  inquisition  ?]  This  is  a 
statutory  jurisdiction  or  power.  The  superior  Courts 
must  be  able  to  see,  upon  the  face  of  the  proceedings, 
that  the  case  was  within  the  authority  of  the  inferior 
Jurisdiction.  [Pattesoriy  J.  The  inquisition  is,  strictly 
speaking,  only  the  finding  of  the  jury.  If  the  complaint 
is  to  appear  on  the  inquisition,  it  must  be  in  the  way  of 
some  heading — in  the  form  of  a  caption.]  Probably  so. 
But  certainly  it  seems  to  be  necessary  that  it  should 
appear  in  some  form.  [Sir  fV.  MV.  FoUett  here  observed' 
that  in  BurtCs  Justice^  tit.  Forcible  Entry  and  Detainer^ 
3,  vi.  (a),  (citing  Lambard^s  Eirenarcha,)  it  is  said, "  Yet 
these  words  ('  after  complaint  by  the  party  grieved,')  do 
not  enforce  any  necessity  of  such  a  complaint ;  for  it  is 
holden,  that  the  justices  may  and  ought  to  proceed  upon 
any  information  or  knowledge  thereof  whatsoever, 
though  no  complaint  at  all  be  brought  unto  him  by  any 
party  grieved  thereby ;"  and  that  the  form  of  an  inquisi<< 
tion  given  in  Burn*s  Justice  says  nothing  of  a  complaint.] 
Bum  and  Lombard  were  both  writing  on  criminal  law, 
and  that  which  they  say  must  refer  to  convictions^ 
Perhaps  if  justices  saw  a  forcible  entry,  they  would  be 
bound  to  interfere,  although  no  complaint  had  been  pre« 
f  erred. 

(a)  Page  798  (26th  edition),  vol.  v.  p.  230,  ed.  1836, 
VOL.  III.  3  3 
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Then  as  to  the  writ  of  re-restitutioo :  it  is  true  that 

the  Court  may  refuse  to  grant  it,  if  the  other  party  ap- 

V.  pears  to  be  equitably  entitled  to  the  tenements ;  but  the 

WiLsoK.      contrary  appears  upon  the  affidavits.      (He  then  com- 

meuted  upon  the  affidavits  as  to  this  point.) 

Lord  DcNMAN,  C.  J. — We  will  look  at  the  proceed- 
ings. We  will  inform  you  whether  we  want  the  affida- 
vits. 

Cur.  adv.  vuU. 

On  a  subsequent  day  in  the  term,  the  judgment  of 
the  Court  was  delivered  by  Lord  Denman,  C.  J.,  as  fol- 
lows:— In  this  case,  which  has  been  before  the  Court 
on  a  former  occasion,  we  are  moved  to  quash  an  iiiqai- 
sition,  and  award  a  writ  of  re-restitution,  in  pursuance 
of  our  former  judgment,  which  set  aside  the  coiivictm 
of  the  defendant  by  magistrates,  for  the  offence  of  a 
forcible  entry,  and  in  which  we  expressed  our  opinion 
that  the  inquisition  founded  upon  it  must  also  be  set 
aside.  The  grounds  of  that  judgment  were  fully  stated, 
and  have  not  been  questioned  in  the  argument  on  this 
rule.  But  it  was  said  that,  however  defective  the  con- 
viction, the  inquisition  being  the  act  of  a  jury,  regularly 
brought  together,  and  the  result  of  an  examinatioo  of 
witnesses,  at  which  both  parties  assisted,  ought  nol  to 
be  set  aside.  We  are,  however,  of  opinion,  that  as  the 
inquisition  was  founded  on  the  conviction,  which  turns 
out  to  be  a  complete  nullity,  for  reasons  which  it  is 
unnecessary  now  to  repeat,  the  inquisition  also  is  a  pro- 
ceeding without  any  warrant  of  law,  and  must  be  set 
aside.  Whether  it  may  have  any  effect  as  evidence  in 
other  controversies  between  the  parties,  we  need  not 
now  consider.  But  indeed  the  inquisition  is  in  every 
other  respect  wholly  inoperative,   its  use  being  to  give 
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effect  to  a  conviction,  which  is  of  course  impossible,         1836. 
where  the  conviction  itself  is  void.     If  it  could  be  per- 
mitted to  stand  as  a  part  of  the  proceedings,  it  would  v, 
appear  to  justify  the  transfer  of  possession  worked   bj      Wilsojt. 
the  convction,  when  the  conviction  itself  is  given  up  as 
indefensible ;  which  cannot  be  permitted.     And  the  in- 
quisition, if  taken  by  itself,  without  reference  to  the  con- 
viction, is  itself  defective,  inasmuch  as  it  does  not  shew 
that  any  complaint  had  been  made,  nor  by  what  au- 
thority or  on  what  account  the  jury  were  summoned. 

But  the  defendant  would  gain  nothing  by  our  judg- 
ments, if  we  should  merely  declare  the  proceedings  null : 
Another  step  is  necessary  on  the  part  of  the  Court,  in 
order  that  full  justice  may  be  done  him.  If  we  allow 
him  to  remain  dispossessed  of  the  premises  held  before, 
full  effect  will  be  given  to  an  act  which  we  have  pro- 
nounced wrongful.  A  writ  of  re-restitution  is  prayed  to 
prevent  this  consequence,  and  the  original  complainant 
has  stated  his  objections  to  our  awarding  that  writ.  On 
looking  into  the  authorities,  we  find  that  the  Court  has 
been  in  the  habit  of  awarding  that  writ,  when  it  has 
quashed  the  conviction  for  forcible  entry  (a) ;  otherwise 
the  whole  proceedings  here  would  be  nugatory ;  and 
the  practice  is  accordingly  said  to  have  grown  out  of  an 
equitable  construction  of  the  statutes. 

It  has  been  said  that  the  Court  will  not  do  this,  unless 
the  party  unlawfully  dispossessed  should  appear  to  have 
title  to  the  premises, — a  most  inconvenient  inquiry  upon 
affidavit,  and  a  course  full  of  danger  to  the  public 
peace,  as  protecting  the  execution  of  an  unlawful  sen- 
tence. But  in  Rex  v.  Jones  (6),  the  Court  declared, 
even  in  a  case  where  the  conviction  was  quashed  for  a 

(a)  lHawk.P.C.  c.  28, 8.65.  Entry  O;  3  Bac.  Abr.  ForcibU 
66 ;   13  Via.  Abr.  tit.  Forcible      Entry  G. 

(b)  1  Stra.  474. 
3b2 
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merely  technical  error,  and  the  lease  of  the  dispossessed 
person  had  expired  during  the  litigation,  "  that  they  had 
no  discretionary  power  in  the  case,  but  were  bound  to 
Wilson.  award  restitution  (t.  e,  r^-restitution)  on  quashing  the 
conviction." 

This  rule,  therefore,  for  quashing  the  inquisition  moil 
be  made  absolute,  and  re-restitution  will  also  be  awarded. 

Rule  absolute. 


The  King  v.  John  Marsh. 

rish  Undivided  UPON  an  appeal  by  John  Marsh,  against  a  poor-rate, 
into  four  in  respect  of  three  pieces  of  land,  signed  by  the  churcb- 

rately  main^     warden   and   overseers   of  the   poor  of    the   tithing  of 

taining  their     Alkington,  in  tlie  parish  of  Berkeley,  the  sessions  con- 
own  poor,  and  ...  *      ^ 
having  sepa-     firmed  the  rate,  subject  to  the  opmion  of  the  Court  on 

rate  overseers,  j,^^  following  case:- 

and  by  custom  ^ 

the  inhabit-  The  whole  question  was,  whether  the  three  pieces  of 

tithing  at  a      ^^"^  ^^^  ^^  ^^^  tithing  of  Alkington,  or  in  the  parish  of 

general  parish  Leonard   Stanley.      Up  to  17th  November,  183S,  ihej 
meeting,  sepa-  ,     ,  .  ,         .... 

rately  choose    had  been  rated  to  Alkington. 

a  churchwar- 
den, and  each  of  the  churchwardens,  though  sworn  in  the  usual  form,  to  the  faithfol 
execution  of  the  oflTice  within  his  par'uhj  acts  only  for  the  particular  tithing  for 
which  he  is  chosen,  except  that  all  the  four  churchwardens  unite  in  signing  tbe 
aimual  presentment  to  the  archdeacon,  of  the  state  of  the  repairs  of  the  charch, 
and  other  presentable  matters; — each  of  such  persous  is  a  churchwarden  for  tbe 
whole  parish. 

Therefore,  where  a  commissioner  for  inclosure  of  lands  in  an  adjoining  parish 
served  upon  the  churciiwardcn  acting  for  one  of  such  tithings,  a  descriotion  of  ao 
ascertainment  of  boundaries  between  another  of  the  tithings  and  such  adjoining 
parish,  such  service  is  a  suiBcient  compliance  with  the  requisitions  of  41  Geo.  3, 
c.  109,  8.  3. 

Where  the  validity  of  such  an  ascertainment  of  boundaries  is  disputed,  on  the 
ground  that  the  description  was  not  serv^^d  upon  a  proper  officer,  the  Court  will 
require  such  ground  ui  objection  to  be  fully  and  convincingly  made  out. 

And  it  was  held,  that  in  buch  a  case  evidence  that  the  commissioner,  before  ascer- 
taining the  boundaries,  had  not  given  the  required  notices,  and  had  received  evi* 
dence  not  upon  oath,  wus  not  admissible. 

Semble,  that  a  churchwarden  continues  in  office  until  his  successor  is  sworn  in. 
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An  act  of  11  Geo.  4,  c.  7(fl),  passed  for  the  inclosure         1836. 
of  (inter  alia)  lands  in  the  parish  of  Leonard  Stanley,  and 
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it  recited  the  General  Inclosure  Act  (6).  v, 

17th  November,  1832.  The  commissioner  appointed 
under  1 1  Geo.  4,  c.  7,  made  the  following  determination 
with  reference  to  the  boundaries  of  the  parishes  of 
Leonard  Stanley  and  Berkeley  (which  adjoined). 

"  Whereas,  by  an  act,  passed  &c.,  (11  Geo,  4,  c.  7,) 
I,  the  undersigned,  Daniel  Trifider,  was  appointed  com- 
missioner for  carrying  the  same  act  into  execution ;  and 
whereas  disputes  or  doubts  having  arisen  whether  certain 
old  inclosures,  called  respectively  the  *  Ham/  the  '  Lan- 
gett/  and  '  Motford/  (all  of  which  are  part  of  the  estate 
of  the  Rev.  Thomas  Ueberdeti,  and  are  in  the  occupation 
of  John  Marsh,  as  his  tenant,)  are  parcel  of  the  parish 
of  Stanley  St.  Leonard's,  otherwise  Leonard  Stanley,  or 
of  the  parish  of  Berkeley,  I  the  said  D.  F.,  in  pursuance 
of  the  powers,  and  hi  compliance  with  the  provisions 
contained  in  the  said  act,  and  the  therein  recited  act, 
have  ascertained  the  boundaries  of  the  said  parishes 
respectively,  where  they  adjoin  each  other,  and  do  hereby 
set  out  and  determine  and  fix  that  the  said  inclosures 
respectively  are  parcel  of  the  parish  of  Stanley  St. 
Leonard's,  otherwise  Leonard  Stanley." 

The  sessions  thought  that,  under  the  provisions  of 
41  Geo.  3,  c.  109»  s.  3,  it  was  necessary  to  have  proof 
that  the  means  of  appeal  had  been  afforded  by  a  due 
service  of  the  descriptions  of  boundaries,  as  therein  pro- 
vided ;  but  that  if  this  had  been  done,  no  appeal  having 
ever  taken  place,  they  could  not  now  inquire  by  what 
means  and  through  what  steps  the  commissioner  had 
arrived  at  his  decision;  and  they  interrupted  evidence, 
which  had  been  commenced  as  to  that  point,  particularly 

(a)  Private  act.  (6)  41  Geo.  3,  c.  109- 
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1836.        M  to  his  having  examined  witnesses,  without  oath,  and  as 
to  the  existence  of  disputes,  before  his  perambulation 
commenced,  concerning  the  boundaries  id  question. 
Marsh.  With  regard  to  the  proper  services  of  the  descripdoo 

of  boundaries,  a  question  arises  upon  these  circum- 
stances: Berkeley  parish  is  divided  into  four  tithingi, 
viz.  Berkeley  town,  Alkington,  Ham,  and  a  fourth  com- 
posed of  Hinton,  Hamfallow,  and  Breadstooe.  There 
is  but  one  church,  which  is  in  Berkeley  town,  and  ooe 
chapel  of  ease,  which  is  in  Ham.  Each  of  the  tithiogi 
has  a  separate  poor-rale,  and  they  manage  their  poor 
separately,  and  remove  paupers  from  one  tithing  to 
another.  Berkeley,  Alkington,  and  Ham,  have  each  one 
churchwarden  and  two  overseers ;  Hinton  and  Hamfalbw 
have  an  overseer  each,  and  Breadstone  two;  and  there  is 
one  churchwarden  for  the  three.  The  churchwardens 
for  all  are  appointed  at  Berkeley.  The  following  is  the 
form  of  the  appointment. 

^  At  a  Testry  meeting,  held  in  the  vestry  room  of  the  ptrish 
church  of  Berkeley,  this  day  of  ,  the  foUomng 

persons  were  nominated  as  proper  persons  to  serve  the  office  of 
churchwardens  for  the  town  and  tithingsfor  the  year  ensuing,  riz.:— 

A.  B,,  C.  D.,  E.  R,  G.  H, 

*'  In  the  presence  of  us**  (here  follow  the  signatures  of  the  pa- 
rishioners assembled  in  vestry.) 

The  outgoing  churchwarden  generally  nominates  his 
successor  for  the  same  tithing ;  but  in  case  of  a  dispute, 
the  inhabitants  of  one  tithing  do  not  vote  in  the  election 
of  churchwarden  of  another.  None  are  chosen  church- 
wardens of  either  of  the  tithings,  but  such  as  are  inhabit- 
ants of  that  particular  tithing.  Berkeley  Church  is  re- 
paired by  church-rates,  levied  separately  on  the  tithings. 

The  description  of  boundaries  was  served  23d  Novem- 
ber, 1832,  by  the  commissioner,  duly,  as  regarded  the 
parish  officers  of  Leonard  Stanley  and  the  lords  of  the 
manors,  but  not  on   any  churchwarden    or  overseer  in 
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respect  of  Alklngton,  as  distinct  from  the  rest  of  the 
parish  of  Berkeley.  It  was  served  on  one  Seaborne, 
who  had  been  duly  elected  churchwarden  of  Berkeley 
town  for  the  preceding  year,  but  whose  original  year  of 
oflSce  was  expired,  and  who  continued  to  act  in  conse- 
quence of  the  person  appointed  as  his  successor  not 
having  been  swoni  in. 

The  questions  are — 1st,  Whether  the  quarter  sessions 
ought  to  have  received  evidence  as  to  the  steps  taken  by 
the  commissioners,  and  the  other  circumstances,  prior  to 
bis  adjudication.  2dly.  Whether  they  were  entitled  to 
require  proof  of  the  due  service  of  the  description  of 
boundaries.  3dly.  Whether,  if  so,  service  on  the  church- 
warden of  Berkeley  town  was  sufficient.  4thly.  Whether 
Seaborne  could  be  considered  as  such  churchwarden. 
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Campbell f  A.G.,  and  Greaves^  in  support  of  the  order. 
The  sessions  have  come  to  the  conclusion  that  the  land 
iu  question  is  ratable  in  the  tithing  of  Alkington,  and  not 
in  the  parish  of  Leonard  Stanley.  This  conclusion,  it  is 
submitted,  is  right;  for  that  the  adjudication  of  the  com* 
missioner  is  inoperative. 

The  third  section  (cr)  of  the  General  Inclosure  Act  (41 
Geo.  3,  c.  109),  under  which  the  award  was  intended  to 


(a)  By  which,  after  reciting 
that  disputes  or  doubts  might 
arise,  concerning  the  boundaries 
of  parishes,  manors,  hamlets,  or 
districts,  to  be  divided  and  in- 
closed, and  of  parisbes,'^&c.  ad- 
joining thereto,  commissioners 
of  inclosure  were  authorized  and 
required,  by  examination  of  wit- 
nesses upon  oath  or  aflTirroation, 
and  by  such  other  legal  ways 
and  means  as  they  should  think 
proper,  to  inquire  into  the  boun- 


daries of  such  several  parishes, 
manors,  hamlets,  or  districts; 
and  in  case  it  should  appear  to 
such }  commissioners  that  the 
boundaries  of  the  same  respec- 
tively were  not  then  sufficiently 
ascertained  and  distinguished, 
such  commissioners  were  autlio- 
rized  and  required  to  ascertain, 
and  set  out,  determine,  and  fix 
the  same  respectively,  and  after 
the  said  boundaries  should  l>e  so 
ascertained,  &c.,  the  same  stiould 
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be  made,  gives  to  commissioners  of  inclosure  jurisdiction 
to  ascertain  and  settle  the  boundaries  of  parishes,  &c. 
only  upon  certain  terms  or  conditions ;  and  as  the  juris, 
diction  was  thus  limited  or  conditional,  the  award  should 
have  recited  a  compliance  with  those  conditions.  Tbe 
commissioner  should  have  stated  the  nature  of  the  eti- 
dence  upon  which  he  acted,  and  that  the  examination  of 
witnesses  was  upon  oath.  It  should  have  appeared  also 
that  the  previous  notices  required  by  the  act  had  beeo 
duly  given;  Bruyeres  v.  Halcomb{a),  Rex  v.  Croke(by 
IColeridge,  J.  Is  that  point  open  to  you?]  In  Rej  r. 
Croke  it  was  held,  that  where,  by  a  statute,  a  spedil 
authority  is  delegated  to  particular  persons,  affecting  tk 
property  of  individuals,  it  must  be  strictly  pursued,  sal 
appear  to  be  so  on  the  face  of  the  proceedings.  Here  il 
is  not  so  made  to  appear.  Besides,  the  commissioDer 
was  entirely  without  jurisdiction,  unless  the  conditions 


and  were  by  that  act  declared 
to  be  tbe  boundaries  of  such  pa-' 
risbes,  manors,  hamlets,  or  dis- 
tricts. Proviso,  that  such  com- 
missioners (before  they  should 
proceed  to  ascertain  and  set  out 
the  boundaries  of  such  parishes, 
&c.)  should  and  they  were 
thereby  required  to  give  public 
notice  by  writing,  to  be  fixed  on 
tbe  most  public  doors  of  such 
parishes,  and  also  by  advertise- 
ment in  a  newspaper,  and  also 
by  writing,  to  be  delivered  to  or 
left  at  the  last  usual  place  of 
abode  of  the  respective  lords  or 
stewards  of  the  lords  of  the  ma- 
nors, in  which  the  lands  to  be 
inclosed  should  be  situate,  and 
of  such  adjoiniug  manor  or  ma- 
nors, ten  days  at  least  before 
the    lime   of   setting;   out   such 


boundaries,  of  their  inteotioo  to 
ascertain  the  same  respectively; 
and  that^  such  commissioDen 
should,  withiD  a  mooth  after 
their  ascertainment  and  setting 
out  the  same  boundaries,  cause 
a  description  thereof,  in  writiog) 
to  be  delivered  to  or  left  at  tbe 
last  place  of  abode  of  one  oftk 
churchwardens  or  overseers  oftk 
poor  of  the  respective  partskOi 
and  also  of  such  respective  lords 
or  stewards.'*  Further  proviso 
for  appeal  to  the  quarter  sessions 
against  such  determination  witin 
in  four  months  after  the  publi- 
cation thereof,  by  delivering  or 
leaving  such  description  as  afore^ 
said. 

(o)  5  Nev.  &  Mann.  149. 

(b)  Cowp,  26. 
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had  been  duly  complied  with ;  and  although,  according  1836. 
to  the  very  recent  decision  in  Rex  v.  Whision  (a),  if  the 
order  be  good  upon  the  face  of  it«  it  will  be  presumed, 
prini^  faci«,  that  the  commissioner  had,  before  adjudi-  Marsh. 
eating,  done  all  that  it  was  his  duty  previously  to  do«  yet 
that  presumption  may  be  answered  by  negative  evidence. 
Consequently  the  sessions  were  wrong  in  excluding  the 
evidence,  by  which  it  was  proposed  to  shew  the  want  of 
jurisdiction;   Welch  y.  Nash (b). 

J  I.  The  adjudication  was  inoperative,  because  the 
description  of  the  ascertainment  and  setting  out  of  the 
boundaries  required  to  be  delivered  within  one  month 
afterwards,  was  not  delivered  to  any  officer  of  Alkington. 
The  delivery  to  Seaborne  was  not  sufficient;  first,  be- 
cause he  was  churchwarden  of  the  township  of  Berkeley 
only ;  and,  secondly,  because  the  time  for  which  he  had 
been  appointed  was  expired,  and  a  successor  had  been 
appointed,  though  not  sworn  in. 

Lord  Den  MAN,  C.  J.,  stopping  Greaves,  said.  We 
should  like  to  bear  the  argument  on  the  other  side  as  to 
the  notice. 

W.  J.  Jlexander  and  Cripps,  contr4.  The  service  of 
the  description  or  notice  upon  the  lords  of  the  manor 
and  upon  the  churchwardens,  need  not,  in  a  proceeding 
of  this  sort,  be  shewn,  in  order  to  support  the  adjudica- 
tion. The  words  of  the  section  as  to  the  service  of  thia 
notice  are  directory  only.  But  supposing  them  to  be 
imperative,  the  requisitions  of  the  statute  in  this  respect 
have  been  complied  with.  Seaborne  was  one  of  the 
churchwardens  of  the  parish  interested.  The  four 
churchwardens   are   appointed  generally  for  the  whole 

(a)    Ante,  514;    4  Nev.  &  (6)  8  East,  394. 

Mann.  65. 
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parish,  although  it  appears  that  the  practice  is  for  ead 
to  exercise  the  office  separately,  within  a  particular  tithing. 
The  statement  in  the  case  that  each  of  the  tithings  ins 
a  churchwarden,  must  be  taken  sub  modo.     Each  churdi- 
warden  has  in  reality  a  general  control  over  all  the  paiisL 
[Wilfiams,  J.  That  seems  to  be  at  variance  with  JZ^it. 
Nantwich  (a)].     In   that  case  the  Court   decided  with 
hesitation  :  Grose,  J.  had  so  much  doubt  upon  the  point 
that  he  declined  expressing  any  opinion.     The  decision 
is  opposed   to   Spitalfields  v.  Bromley  {b)^   which  has 
lately  been  recognized  (c),  and  which  decides  that  na- 
gistrates  are  not  bound  to  take  notice  of  the  division  of 
parishes   into  townships.      Besides,    that   decision  odij 
relates  to  churchwardens  in  their  additional  character  of 
overseers  of  the  poor.     There  can  be  no  such  officer  u 
churchwarden  of  a  tithing.     The  oflSce  of  churchwarden 
originated  with  the  statute  of  Hen.  8  {d  ),  and  can  oaly 
exist  in  parishes,  or  reputed  parishes ;  and  there  is  no 
pretence  for  saying  that  these  tithings  can  be  regarded  as 
parishes,  or  reputed  parishes.     In  Rudd  v.  AfoHon(e), 
which  was  replevin,  in  which  the  defendant  avowed  as 
overseer  of  the  poor,  the  question  was,  whether  StrattoD 
was  a  reputed  parish  of  itself,  or  part   of  the  parish  of 
Biggleswade,  in  Bedfordshire.     *'  Et  per  Cur.  To  make 


(a)  16  East,  235. 

\b)  IB  Vin.Abr.  468;  2  Bolt, 
684;  1  Nol.  P.  L.  145,  232; 
Burn.  Just.  Poovy  753,  24th  ed. 

(f)  In  Hex  V.  Bishop  Wear- 
mouth,  antCy  vol.  ii.  83;  3  Nev. 
&  Mann.  77;  5  Barn.  &  Adol. 
942. 

(d)  But  see  actions  by  church- 
wardens of  a  mucli  earlier  date, 
—  trespass  against  vicar  for 
breaking  a  bell,  M.  11  H.  4, 
fv.  12,   pi.  25;    trespass    for   a 


book,  T.  8  A\4,  fo.  6,  pi,  5; 
trespass,  and  appwaJ  of  robbenr, 
for  goods,  T.  12  H.  7,  fo.  28,  29, 
pi.  7;  and  M.  13  IL  7,  fo.  9, 10, 
pi.  5,  where  it  is  said  that,  though 
parishioners  and  churchwardens 
are  incapable  of  purchasing  land, 
and  are  therefore  incapable  of 
taking  a  use,  yet  by  antknt  law 
they  may  become  purchasers  for 
goods, 

(t)  2  Salk.  501. 
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Stratton  a  reputed  parish,  within  43  Eliz.^  it  must  have  a  1836. 
parochial  chapel,  and  chapel  wardens  and  sacraments,  at 
the  time  the  statute  was  made;  and  because  the  pre-* 
tended  parish  of  Stratton  had  but  one  chapelwarden,  Marsh. 
whose  office  it  was  to  collect  the  rates  taxed  upon  Strat- 
ton, and  pay  them  to  Biggleswade,  they  were  held  part 
of  the  parish  of  Biggleswade,  and  not  a  reputed  parish 
within  43  Eliz, ;  and  their  having  a  distinct  overseer,  and 
maintaining  their  own  poor,  was  not  thought  sufficient  to 
make  them  a  distinct  parish.*'  Churchwardens  are  always 
regarded  as  officers  for  the  whole  parish,  and  the  church- 
warden's oath  is  '*  truly  and  faithfully  to  execute  the 
office  of  churchwarden^  within  your  parish^  and  to  pre- 
sent things  and  persons  presentable  by  the  ecclesiastical 
laws," — no  mention  being  made  of  divisions  other  than 
parishes.  Upon  the  strict  words  of  this  statute,  it  is  sub- 
mitted, that  Seaborne  was  a  proper  person  to  be  served 
with  the  notice  in  question.  For  some  purposes  he  may 
be  considered  as  a  more  proper  person  than  the  church- 
warden who  executed  the  office  in  Alkington;  because 
the  parish  church  was  in  the  township  of  Berkeley,  and 
the  churchwarden,  acting  for  the  township,  would  conse- 
quently have  the  care  of  the  registers  of  births  and 
deaths,  and  of  the  parish  chest.  Besides,  the  notices 
required  to  be  given  by  the  commissioner  before  he  pro- 
ceeds to  ascertain  and  fix  the  boundaries,  are  to  be 
affixed  on  the  door  of  the  parish  church  ;  and  as  for  this 
purpose  he  would  have  had  to  apply  to  Seaborne,  he 
might  consequently  be  expected  to  look  to  him  as  the 
officer  to  whom  the  subsequent  notice  also  should  be 
given. 

Lord  Denman^  C.J. — Our  doubt  as  to  the  sufficiency 
of  the  notice  also  extended  to  the  point  as  to  whether 
Seaborm  was  to  be  considered  as  out  of  office. 
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1836.  The  office  of  churchwarden  is  an  ecclesiastical  oflke, 

and  is  governed  bj  the  canon  law.  By  canon  118,  it  is 
expressly  ordered,  that  *^  churchwardens  shall  continue 
in  office  till  the  new  churchwardens  be  sworn  (a)." 
\^G  reaves.  That  is  overruled  by  an  anonymous  case  in 
1  Vetitris{b\  acted  upon  in  Rex  v.  Corfe  Mullen  (c). 
Lord  Dentnan,  C.  J.  That  case  only  shews  that  custom 
may  prevail  over  the  canon.  Littledale,  J.  It  odj 
shews  that  the  new  churchwarden  may  act  before  be  is 
sworn  in,  which  is  consistent  with  the  continuance  ii 
office  of  the  old  churchwarden,  according  to  the  caiioo.] 
In  the  text  books,  the  118th  canon  is  considered  si 
operating  to  continue  churchwardens  in  office  until  dieir 
successors  are  sworn  in.  The  case  in  Not/*s  Repoiti, 
1 39,  referred  to  in  1  Ventris,  does  not  bear  out  the  pro- 
position for  which  it  is  cited.  [Littledale,  J.  In  Cool 
Dig.  Esglise  (F  1),  it  is  said,  that  by  canon  lO  Jac.  89, 
churchwardens  shall  continue  in  office  but  one  year, 
except  chosen  again  in  like  manner.  But  by  canon  1 18, 
they  shall  be  reputed  to  continue  till  new  churchwardens 
sworn,] 

The  Court  now  called  upon  Greaves  to  resume  lus 
argument. 

Greaves.  According  to  the  argument,  contr^,  if  the 
question  had  been  with  respect  to  the  boundaries  between 
the  township  of  Berkeley  and  the  tithing  of  Alkington, 
notice  to  the  churchwarden  who  in  fact  represented  the 
township  of  Berkeley,  would  have  been  sufficient,  al- 
though Alkington  and  the  township  of  Berkeley  would 
have  had  conflicting  interests.  The  object  of  requiring 
the  notice  to  be  given  is,  that  the  inhabitants  of  the  dis- 

(«)  See  1  Burn's  Justice,  602,  (b)  1  Vent.  267. 

24th  ed.  (c)  1  Barn.  &  Adol.  211. 
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trict  interested  may  have  an  opportunity  of  appealing. 
Here,  Alkington  and  not  Berkeley  was  the  district 
interested;   and  therefore  the  notice  should  have  been  v. 

1  I^f  ARSH 

served  on  some  parochial  officer  of  Alkington.      [Cole- 
ridge, J.  The  churchwarden  of  Berkeley  liad  an  interest, 
because  Alkington  was  contributory  to  the  church-rate.] 
Tes  ;  but  it  is  submitted  that  the  service  of  the  notice  is 
to  be  on  the  churchwardens,  not  as  such,  but  as  over- 
seers, for  it  is  put  in  the  alternative.     It  is  to  be  given 
to  one  of  the  churchwardens  or  overseers  of  the  poor. 
Where  a  parish   is  divided  into  different  districts,  the 
churchwardens  have  nothing  to  do  with  matters  pertain- 
ing to  the  districts  individually ;  2  &  3  Afm.  c.  6,  s.  3  ; 
17  Geo.  2,  c.  38,  s.  15 ;  Hex  v.  Clifton  (a),  Rex  v.  Si. 
Margaret,  Leicester  (A),  Rex  v.  Nantzcich  (r),  were  refer- 
red to  upon  this  point. 

New  churchwardens  having  been  appointed,  though 
not  sworn  in,  Seaborne  was  not,  de  jure,  a  churchwarden 
of  the  parish.  The  decision  in  1  Venfris  appears  to 
overrule  the  canon,  because  it  shews  that  a  new  church- 
warden is  in  the  office,  before  he  is  sworn  in,  and  there 
cannot  be  two  persons  in  the  office  at  the  same  time: 
Rex  V.  Corfe  Mullen  confirms  this  view.  A  church- 
warden is  a  temporal  officer.  In  Stutter  v.  Frestoni^d), 
it  was  said,  that  churchwardens  are  a  corporation  at 
common  law,  and  are  different  from  questmen,  who  are 
the  creatures  of  the  Reformation,  and  came  in  by  canon 
law.  And  in  Dawson  v.  Fov)le(e\  it  was  said  by 
Hale^  C.  B.  "  Churchwardens  are  lay  incorporations : 
and  to  many  purposes  they  are  temporal  ministers  and 
officers,  as  appears  by  many  acts  of  parliament,  43  £/iz., 
concerning  the  poor,  and   maimed   soldiers,  8cc."     A 

(fl)  2  East,  168.  (rf)  1  Strange,  52. 

(«»)  8  East,  332.  {e)  Hardres,  378. 

is)  16  East,  228. 
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1836.  churchwtrdeu  is  therefore  a  temponil  officer,  and  )k 
election  as  such  by  the  parishioners  gives  him  the  ofict 
The  swearing  in  has  been  required  by  the  canoo  kv; 
Marsb.  but  the  churchwarden  appears,  from  the  decisions,  to  be 
invested  with  the  office  immediately  upon  his  afpout- 
ment,  as  was  the  case  originally,  before  the  canoa  bw 
imposed  the  necessity  of  taking  an  oath  of  office. 

After  consultation  the  Court  sent  back  the  case  is  k 
re-heard  on  the  following  four  points ;  viz. — 

Ist.    Whether  any  custom   prevailed   respectii^  tk 
churchwardens. 

2dly.  As  to  the  precise  form  of  the  appointment 

3dly.  As  to  the  form  of  the  oath  of  office. 

4thly.  Whether  any  of  the  churchwardens  act  ont  o( 
their  respective  tithings. 

And  thereupon  the  following  sttpplement  was  added 
to  the  case  : — 

Ist.  By  custom  in  the  parish  of  Berkeley  (divided  ai  it 
is  into  the  several  tithings,  as  mentioned  in  the  cue,) 
there  are  four  churchwardens,  the  customary  mode  of 
electing  whom  is  as  follows :  A  notice  is  given  in  tk 
parish  church  that  the  churchwardens  desire  a  meeting 
at  the  vestry  on  Easter  Tuesday  to  choose  cliurchwardeos 
for  the  town  and  tithings  for  the  year  ensuing.  At  tbe 
meeting  held  in  pursuance  of  such  notice,  an  inhabitant 
of  each  tithing  is  separately  proposed  and  nominated  as 
the  new  churchwarden  for  such  tithing.  The  church- 
warden for  the  tithing  of  Alkington  is  usually  nominated 
first  in  order,  aud  afterwards  the  rest  one  after  another. 
It  is  customary  for  the  outgoing  churchwarden  of  each 
tithing  to  propose  his  successor,  and  the  person  so  pro- 
posed is  usually  nominated  without  opposition ;  but  in 
case  of  opposition,  then  the  successor  is  nominated  by 
the    majority  of  the   inhabitants,  tlicn    present,   of  the 
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tithing  for  which  he  is  to  serve,  and  in  this  nomination  i836. 

the  inhabitants  of  the  other  tithings  never  interfere.     As  ^■^^'^^^ 

far  as  living  meftiory  goes,  each  churchwarden  has  been  v. 

an  inhabitant  of  the  tithing  for  which  he  served.  Marsh. 

2d\y,  After  the  nomination  of  the  churchwardens  as 
aforesaid,  a  minute  thereof  is  usually  made  in  the  form 
set  out  in  the  case,  for  presentation  to  the  archdeacon, 
at  his  annual  visitation.  No  other  minute  or  appoint- 
ment is  made  or  delivered  to  any  of  the  churchwardens. 

3dly.  They  are  all  sworn  in  together,  at  the  archdea- 
con's visitation  ;  the  oath  administered  being  in  the  fol- 
lowing form : — 

**  You  and  each  of  you  shall  swear  truly  and  faithfully  to  execute 
the  office  of  churchwarden  within  your  parish,  and  according  to  the 
best  of  your  skill  and  knowledge,  present  such  things  and  persons  as 
to  your  knowledge  are  presentable  by  the  laws  ecclesiastical  of  this 
realm.    So  help  you  God,  and  the  contents  of  this  book.'' 

4thly.  No  churchwarden  ever  acts  out  of  the  tithing 
for  which  he  is  appointed,  except  the  signing  the  pre- 
sentments annually  made  to  the  archdeacon,  of  the  state 
of  repair  of  the  church,  and  other  presentable  matters, 
which  are  signed  by  all  four  churchwardens,  can  be  so 
considered.  There  is  no  church-rate  made  for  the 
tithing  of  the  town  of  Berkeley,  but  the  church  is  re- 
paired by  rates  out  of  the  other  tithings.  When  a  sum 
of  money  is  required  for  other  expenses,  towards  which 
the  church-rate  is  applicable,  the  parish  clerk,  who  is 
also  vestry  clerk,  divides  the  amount  required  into  three 
equal  parts,  and  makes  a  separate  rate  for  each  of  the 
three  other  tithings,  for  one-third,  although  the  extent 
and  value  of  such  tithings  are  not  equal.  Such  rate  is 
allowed  by  the  inhabitants  of  each  of  such  tithings  in 
vestry.  The  rate  when  collected  is  paid  to  the  vestry 
clerk,  who  keeps   separate  accounts   for   each   of  the 
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1836.         churchwardens,  and  such  accounts  are  allowed  by  (k 
inhabitants  of  each  of  such  tithings. 

The  case  was  again  argued  in  this  term. 


The  KiMo 
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Marsh. 


Campbell,  A.  G.,  and  Greaves,  in  support  of  the  order. 
Upon   the  whole  of  the  facts    stated.  Seaborne  is  ml 
shewn  to  be  churchwarden  of  Alkington,  or  of  thewhok 
parish^  but  of  the  township  of  Berkeley  only.     The  dif> 
ferent  tithings  maintain  their  own  poor  separately;  tlicf 
remove  paupers  from  one  to  another ;  and  they  have  a 
separate  church-rate  for  each  of  the  three  tithings  tb! 
contribute  at  all  to  the  repairs   of  the  parish  cbni 
which  rate  is  allowed  by  the  inhabitants  of  each  tSii^ 
in  vestry y  and  is  equal  in  each  of  them,  although  the  a> 
tent  and  value  of  the  several  tithings  are  not  equal.  Ad 
one  churchwarden  is  chosen  for  each  tithing,  by  the  iDki- 
bitants  of  such  tithing  respectively,   and   is    always  m 
inhabitant  of  the  tithing  for  which  he  is  chosen.    Tk 
appointment  is  not  for  the  parish,  but  for  the  town  ui 
tithings,  and  the  form  of  the  oath  is  merely  the  comoMi 
form,  which  is  not  properly  adapted  to  a  case  of  tlw 
sort,  unless  the  word  "  parish,*'  as  there  used,  may  he 
taken  sub  modo.     The  custom  thus  existing  within  it 
parish  is  peculiar,  but  is,   it  is  apprehended,  perfecth 
good;  and,  being  so,  it  follows   that  Seaborne  canDOtbe 
considered  as  a  churchwarden  of  Alkington,  or  of  Ae 
whole  parish ;  and  it  is  clearly  shewn  that  the  township 
of  Berkeley  had  no  interest  whatever  in  the  question  v 
to  the  line  of  boundary  between  Leonard    Stanley  iti 
Alkington,  whilst  Alkington  was  of  course  greatly  ttA 
separately  interested.     The  township  of  Berkeley  coald 
not  be  affected  by  any  diminution  or  increase  of  Alking- 
ton ;  for,  as  regards  poor-rates,  they  are  perfectly  uncon- 
nected ;  and  as  regards  the  church-rate,  they  are  equally 
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SO,  since  the  three  tithings  contribute  a  certain  propor-  1836. 
tion  towards  the  repairs  of  the  church,  without  reference 
to  extent  or  value.  In  a  case  such  as  this,  it  will  be 
intended  that  the  notice  required  by  41  Geo.  3,  c.  109,  ^^^rsh. 
s.  3,  must  be  given  to  an  officer  of  the  district  interested. 
JRex  V.  Nantwich{d)  cited  by  Williams,  J.,  upon  the  last 
argument,  is  a  very  strong  authority  for  this  position. 
The  whole  of  the  argument  contr^  is  in  fact  founded  on 
the  use  of  the  word  '^  parishes,"  without  mention  of 
inferior  districts.  But  there  are  many  cases  in  which  the 
word  "  parish/'  occurring  in  an  act  of  parliament,  has 
been  construed  as  meaning  parish,  township,  or  other 
district.  Thus,  for  instance,  it  has  been  distinctly 
held  (6),  that  the  word  '^  parish,"  as  occurring  in  43  E/iz, 
c.  2,  8.  3,  (as  to  rating  parishes  in  aid,)  includes  a  town- 
ship. And  in  many  other  cases,  where  in  some  parts  the 
legislature  have  mentioned  parishes,  townships,  or  places, 
they  have  in  others  used  the  word  parishes  only,  although 
it  is  clear  that  the  same  things  were  intended  to  be  de- 
signated; e.  g.  9  Geo.  1,  c.  7>  s.  1,  2,  8c  4.  [LiUle^ 
dale,  J.  There  is  no  doubt  that  the  word  may  be  occa- 
sionally construed  in  one  sense  or  the  other.]  Then  the 
question  is,  in  what  sense  is  it  used  in  this  act  ?  The 
intention  must  be  looked  to,  and  for  this  purpose  the 
convenience  or  inconvenience  of  the  various  modes  of 
construing  the  word  must  be  considered.  One  effect  of 
giving  to  the  word  parishes  its  literal  meaning  only,  would 
be,  that  in  the  case  of  extra-parochial  places,  no  notice 
at  all  would  be  requisite,  which  would  of  course  be  a 
great  inconvenience,  for  it  would  defeat  in  such  a  case 
the  sole  object  of  the  enactment.  In  Saunders  v.  Wake- 
field {c)  it  was  held,  that  the  word  **  agreement,''  in  the 
latter  part  of  the  fourth  section  of  the  statute  of  frauds, 

(o)  16  East,  ^28.  (c)  4  Bam.  &  Aid.  595. 

(6)  Foley,  Sessions  Cases,  25. 

VOL.  in.  3  c 
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meant  ''  special  promise,  agreement^  contract,  or  sale,^ 
siicli  latter  words  being  found  in  the  early  part  of  the 
clause.  The  word  "  parish"  occurring  in  the  latter  part 
Marsh.  ^f  ^)^q  clause  in  question,  should  in  like  manner  be  coo- 
strued  to  mean  *^  parishes,  hamlets,  or  districts,"  which 
are  mentioned  in  the  earlier  part  of  the  clause. 

The  argument  upon  the  other  pohits  was  brieflj  reca- 
pitulated. 

W.  J.  Alexander  and  Cripps  contrd.  The  appoint- 
ment does  not  shew  for  what  the  several  churchwardens 
are  appointed  ;  but  the  difficulty  is  cleared  by  the  form 
of  the  oath,  from  which  it  appears  that  they  are  ap- 
pointed for  the  parish.  Saunders  v.  Wakefield  is  no 
authority  for  construing  the  word  **  parish"  as  suggested, 
for  in  the  statute  of  frauds  the  word  '^  agreement"  was 
clearly  used  as  a  word  of  reference,  whereas  in  this  enact- 
ment there  is  no  pretence  for  so  construing  it.  And 
besides  the  mention  of  churchwardens  precludes  the  idea 
of  the  word  '*  parishes"  meaning  '*  parishes  or  other  dis- 
tricts," because  a  churchwarden  can  only  be  for  a  parish. 
The  commissioner,  in  giving  the  notice  to  Seaborne,  has 
followed  the  letter  of  the  act,  and  in  so  doing  has  pur- 
sued the  safest  course.  The  object  of  publicity/  is  pro- 
bably best  attained  by  the  service  of  the  notice  upon  the 
churchwarden  of  the  district  in  which  the  parish  church 
is;  and  though  it  might  be  considered  that  it  was  intended 
that  direct  notice  should  have  been  given  to  the  district 
particularly  interested,  the  imperfection  of  the  act  left  no 
other  safe  course  open  to  the  commissioner. 

The  giving  of  the  notice  is  not  to  be  regarded  as  a 
condition  precedent  to  the  validity  of  the  adjudication, 
although  it  may  be  so  considered  for  the  purposes  of  an 
appeal. 

With  respect  to  the  question  as  to  the  form  of  the 
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adjudication^  and  the  refusal  by  the  sessions  to  receive         1836. 
evidence  as  to  matters  preceding  the  adjudication,  it  is 
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Marsh. 


sufficient  to  observe,  that  Rex  v.  Croke  (a)  arose  upon  a  v, 

private  act  of  parliament,  and  that  in  Bruyeres  v.  HaU 
comb,  the  point  alluded  to  was  not  decided. 

The  judgment  of  the  Court  was  now  delivered  by 
Lord  Denman,  C.J. — The  question  in  this  case  has 
arisen  out  of  the  ascertainment  of  boundaries  between 
certain  parts  of  the  parish  of  Berkeley  and  the  parish  of 
Leonard  Stanley,  in  the  county  of  Gloucester,  under  the 
third  section  of  41  Geo,  3,  c.  109  (6)»  by  a  commissioner 
acting  under  it,  and  an  act  of  1  i  Geo.  4,  for  the  inclosure 
of  the  parish  of  Leonard  Stanley ;  and  it  seems  to  us 
that  the  difficulty  which  has  arisen  is  not  attributable  to 
any  error  or  misconduct  of  that  commissioner,  but  to  the 
imperfection  and  confusion  of  the  General  Inclosure  Act 
itself. 

It  certainly  would  seem  probable  that  the  settlement 
of  boundaries  would  be  equally  useful  and  necessary  in 
the  case  of  an  inclosure  taking  place  in  a  parish  adjoining 
to  a  parish  divided  into  many  districts,  as  where  a  parish 
consists  of  one  undivided  district.  And  accordingly  the 
earlier  part  of  the  third  section  recites,  that  disputes  may 
arise  respecting  the  boundaries  of  '^  parishes,  manors, 
hamlets,  or  districts,"  about  to  be  divided  and  inclosed, 
and  for  preventing  or  adjusting  those  disputes,  the  com- 
missioner, under  the  powers  thereby  conferred  upon 
him,  is  to  settle  the  boundaries.  Previously,  however,  to 
his  executing  this  duty,  he  is  to  give  several  very  formal 
and  public  notices,  to  attract  and  insure  attention  to  the 
manner  of  his  performance  of  it.  Subsequently  to  the 
commissioner's  settling  the  boundaries,  he  is  required  by 
the  act  to  give  a  notice  to  '*  one  of  the  churchwardens  or 

(a)  Suprd,  732.  (6)  Tlie  General  Inclosure  Act. 
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overseers  of  the  respective  parislies,"  omitting  entirelj 

any  mention  of  the  officers  of  dislricis  ;    and  out  of  this 
The  Kino  ...  •       .    r  i 

V.  omission  the  question  before  us  has  arisen. 

Marsh.  j^   |jjg   parish  of  Berkeley  there   are   four  districts 

called  tithingSy  which  districts,  according  to  the  statement 
in  the  case,  have,  as  far  back  as  memory  goes,  each  no- 
minated a  separate  churchwarden,  who,  after  his  appoint- 
ment, uniformly  acts  within  and  for  his  own  district, 
^'  except  signing  the  presentments,  made  annually  to  the 
archdeacon,  of  the  state  of  the  repair  of  the  church,  with 
other  presentable  matters,  which  are  signed  by  all  the 
churchwardens.'*  They  are  also  sworn  to  execute  the 
office  of  churchwarden  *^  within  their  parish."  An  'w& 
closure  having  takeu  place  within  the  adjoining  parish  ol 
Leonard  Stanley,  the  comnussioner  for  settling  boundt- 
ries  had  adjusted  them  between  that  parish  and  the  ad- 
joining part  of  the  parish  of  Berkeley,  which  lay  in  the 
tithing  of  Alkington,  and  in  so  doing  had  fixed  certain 
lands,  of  which  the  defendant  is  occupier,  to  be  in  the 
parish  of  Leonard  Stanley.  And  the  single  question  is, 
whether  the  act  of  the  commissioner  was  invalid.  If  it 
was  so,  then  the  lands  would  remain  in  Alkington,  and 
the  defendant  would  be  properly  rated  for  them,  other- 
wise not. 

The  sessions  properly,  as  .we  think,  refused  to  hear 
evidence  as  to  the  giving  or  the  omission  of  the  prelimi- 
nary notices,  and  reserved  for  us  the  question  whether  a 
notice  served  upon  one  SeaboniCy  who  had  been  ap- 
pointed churchwarden  for  the  tithing  of  Berkeley,  was  a 
service  upon  a  churchwarden  of  the  parish  of  Berkeley. 

It  is  said  that  there  is  no  such  person  as  a  church- 
warden of  the  parish  of  Berkeley.  If  that  be  said  truly, 
it  follows  that  it  was  impossible  for  the  commissioner  to 
comply  literally  with  the  provisions  of  the  statute ;  for  it 
has  been  already  noticed,  that  no  officer  of  a  di:itrict  is 
therein  mentioned ;  and  yet  it  cannot,  we  presume,  be 
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doubted,  but  that  the  case  was  clearly  within  the  conteni-         1836. 
plation  and  objects  of  the  statute.    It  has  been  urged,  in     rru    i^  . 
furtherance   of    the    objection,   that    the   commissioner  v, 

should  have  served  a  notice  upon  an  officer  of  each 
tithing,  or  at  least  upon  that  of  Alkington.  If  he  had 
adopted  either  course,  we  are  by  no  means  sure  that  he 
would  not  have  been  met  by  an  objection  exactly  the 
converse  of  this — that  by  law  no  such  officer  as  church- 
warden of  a  portion  of  a  parish  can  exist. 

Placed,  therefore,  as  the  commissioner  certainly  was. 
In  a  difficulty,  in  a  case  too  where  he  was  as  certainly 
meant  to  act,  we  think  that  we  should  see  very  clear  and 
convincing  reasons  for  considering  his  act  invalid,  before 
we  arrive  at  that  conclusion.  And  in  the  result  we  are 
not  so  satisfied.  Generally  speaking,  the  churchwarden 
is  peculiarly  and  emphatically  a  parish  officer.  The 
nomination  may  be,  and  not  unusually  is,  by  a  portion  of 
or  even  by  a  person  in  the  parish,  but  the  office  is  not 
thereby  affected;  and  the  officer  is  still  the  churchwarden 
of  and  for  the  parish.  We  think  that  this  may  be  con- 
sidered as  a  somewhat  unusual  case  of  separate  appoint- 
ment and  separate  acting,  without  affecting  the  proper 
and  legal  character  of  churchw*arden.  It  may  have  been 
an  arrangement  for  some  purpose  of  real  or  supposed 
convenience.  The  churchwardens  are  sworn  in  as  for 
the  parish.  The  acts,  before  particularly  alluded  to,  are 
for  the  parish.  The  general  and  undoubted  character  of 
the  office  is^br  the  parish. 

Upon  the  whole  we  are  of  opinion,  that  the  ascertain-* 
ment  of  boundaries  by  the  commissioner  was,  under 
these  circumstances,  well  performed,  and  that  the  de- 
fendant was  properly  rated  in  Alkington. 

Order  of  Sessions  quashed^ 
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1836. 

The  King  v.  John  Johnson. 

Expenses  in-     THE  defendant,  an  inhabitant  of  the  township  of  Clot- 

curred  bv 

overseers  in       ton  Hoofield,  in  the  county  of  Chester,  appealed  against 

resisting  an  jjj^  accounts  of  the  overseers  of  the  poor  of  that  town- 
appeal  against       ,  ,  ^    * 

their  accounts,  ship,  which  accounts  commenced  in  the  year  1833,  and 

^J"J!^^^f^,  the  ®"^^^  ^^^  ^^^^  March,  1834.  This  appeal  was  dis- 
parish,  al-  missed,  and  the  accounts  were  confirmed.  At  a  vestrj 
resistance  be     meeting,  held  for  the  purpose  of  auditing  the  accounts, 

sanctioned  by  ^^^  Johnson  was  present,  and  the  only  objection  whidi 
tne  vestry.  •        /• 

he  then  made  was,  that  for  payment  of  several  of  tbc 

items  no  vouchers  were  produced;    the  accounts  woe 

subsequently  allowed  by  two  justices.     Under  the  head 

of  incidental  expenses  in  the  accounts,  are  the  following 

items : — 

£  i.  I 
July  1.    Journey  to  Willington  respecting  Mr.  JoknsorC% 

appeal  against  the  overseers'  accounts  .         .016 

Paid  for  stamps  and  paper      .         .         .         .  .046 

6.  Paid  Mr.  Dutton,  for  attending  the  Quarter  Sessions 

at  Knutsford,  supporting  the  appeal,  four  days,  at 

7s.  6d.  per  day  .         .         .         .         .         .     1   10    0 

Paid  Mr.  Witter,  for  attending  the  Quarter  Sessions 
at  Knutsford,  supporting  the  appeal,  four  days,  at 

7s.  6d.  per  day .     1   10    0 

17.  Paid  Mr.  R.  Dutton,  for  attending  the  Quarter 
Sessions  to  support  the  appeal  against  the  over- 
seers' accounts,  two  days  .  .  .  .  .  0  15  0 
Paid  Win.  Witter  for  the  same,  two  days  .  .  0  15  0 
Paid  Mr.  Hostage  for  preparing  for  trial,  attending 
sessions,  counsellors,  &c.  defending  the  appeal 
against  the  overscei-s'  accounts,  at  the  Quarter 
Sessions  in  July  and  October       .         .         .         .  23  11    4 

These  items  were  occasioned  by  a  former  appeal  which 
Mr.  Johnson  made  against  the  accounts  of  the  overseers 
for  the  year  1832,  and  ending  1833,  The  first  appeal 
was  dismissed,  and  a  case  had   been   granted  for  the 
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opinion  of  the  Court  of  King's  Bench,  which  neither        i836. 
party  thought  proper  to  bring  up. 

In  Easter  term  last,  Chandless  obtained  a  rule,  calling 
upon  the  prosecutors  to  shew  cause  why  the  allowance  Johnson. 
by  W.  S.  and  J.  T.  Esqrs.,  two  of  His  Majesty's  justices 
of  the  peace  for  the  county  of  Chester,  allowing  the  ac- 
counts of  J,  G.  and  W.  W,,  overseers  of  the  poor  of  the 
township  of  Clotton  Hoofield,  in  the  said  county,  from 
the  9th  day  of  April,  1833,  to  the  25th  day  of  March, 
1834,  and  also  an  order  of  sessions  made  on  the  appeal 
of  the  said  defendant  against  such  accounts,  and  the 
allowance  thereof,  on  the  13th  day  of  October,  1834, 
confirming  such  accounts,  should  not  be  severally 
quashed. 

W.  H.  Watson  now  shewed  cause.  According  to  Rex 
V.  James  {a)y  the  Court  cannot  go  into  the  merits  of  the 
accounts.  The  only  question,  therefore,  is,  whether  the 
accounts  upon  the  face  of  them  are  legal.  The  item 
which  it  is  supposed  will  be  objected  to  is,  the  bill  of 
the  former  overseers  for  defending  an  appeal  against 
their  own  accounts.  The  parish  having  approved  of 
their  accounts,  it  was  their  duty  to  defend  them.  In 
Rex  v.  Gwyer  (i),  Taunton,  J.  laid  down  a  rule  as  to 
what  an  overseer  might  charge  in  his  accounts,  and  that 
rule  would  seem  not  to  exclude  the  present  item. 

Sir  W.  W,  Folleti,  and  Chandless,  contrA.  It  was  laid 
down  in  Hex  v.  Givj/er,  by  Taunton,  3,,  that  an  overseer 
may  charge  the  expenses  of  an  appeal ;  but  the  word 
appeal,  as  used  by  Mr.  Justice  Taunton,  does  not  mean 
an  appeal  against  the  overseers'  own  accounts,  but  a 
parish  appeal.     This  appeal  was  not  a  proceeding  in 

(a)  2  Maule  &  Selw.  321.  4  N.  &  M.  166;  S.  C.  2  Ad.  & 

lb)  2  N.  &  M.  Mng.  Ca.  448;      £11.  226. 
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which  the  parish   had  an   interest ;    it  was  a  personal 
f^T^"^       charge  against  the  overseers.     There  can  be  no  appeal 
V.  against  the  overseers*  accounts  until  they  are  out  of  office. 

In  Rex  V.  Justices  of  Gloucestershire  (a),  one  overseer 
appealed  against  the  accounts  of  the  other.  Surely  tbe 
expenses  of  that  appeal  are  not  such  a  charge  as  the 
parish  ought  to  be  called  upon  to  pay.  [Lord  Den- 
m(ui,  C.  J.  Suppose  the  expenses  incurred  by  the  over- 
seers in  defending  their  accounts,  amounted  to  a  very 
large  sum  of  money,  and  that  a  rule  was  come  to  bj 
the  vestry  to  indemnify  the  overseers  for  those  expenses 
which  they  had  necessarily  incurred,  and  the  magis- 
trates, knowing  that  by  the  practice  of  the  session 
nominal  costs  only  were  given,  allowed  the  accounts:] 
It  was  determined,  in  Rex  v.  Gwyer,  that  the  fact  of  tbe 
Vestry  having  interfered  would  make  no  difference. 

LordDENMAN,  C.J. — We  have  suggested  the  strong* 
est  case  we  could,  and  even  in  that  case  the  payment 
would  not  be  valid.  The  vestry  cannot  bind  all  tbe 
inhabitants.  The  act  of  parliament  throws  upon  over- 
seers the  performance  of  certain  duties,  and  they  can 
only  charge  upon  the  parish  those  expenses  which  are 
necessarily  incurred  in  the  performance  of  those  duties. 
An  appeal  against  their  own  accounts,  is  a  matter  per- 
sonal to  themselves,  and  they  cannot  be  allowed  to  charge 
the  expenses  attending  that  appeal  to  the  parish. 

LiTTLEDALE,  J. — The  case  which  was  put  by  my 
lord  is  the  strongest  that  can  be  imagined.  The  vestry, 
however,  have  no  power  to  alter  the  law,  or  to  render 
legal  payments  that  are  illegal.     The  justices  have  a  dis- 

(a)  1   Barn.  &  Adol.  1  ;  and       Edden  v.  TUch/iiar^h,  3  N.  &  M. 
see  Kirby  v.  Bannister,  3  N.  &      712;  1  Adol.  &  El.  ^91. 
M.  119;  5  Barn.  &  Adol.  1069; 
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cTclioii  as  to  the  costs  of  an  appeal  against  overseers' 
accounts,  and  they  might  obviate  any  hardships  which 
overseers  might  sustam  by  reason  of  a  parish  not  defend-  v. 

ing  an  appeal  against  their  accounts.  Johnson. 

Patteson,  J. — I  cannot  suppose  any  possible  case 
iu  which  this  item  could  be  considered  legal.  If  I  could, 
I  should  be  inclined  to  support  its  validity. 

Williams,  J. — I  do  not  know  on  what  supposition 
we  can  legalize  this  payment. 

Rule  absolute.     Order  of  Sessions  quashed. 
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ACCOMPLICE. 

1.  A  jury  may,  if  they  please,  act 
upon  the  evidence  of  an  accom- 

mce,  without  any  confirmation  of 

lis  statement.    Rex  v.  Hastings  and 

Graces.  Page  396 

2.  In  a  case  of  felony ,  the  testimony 
of  the  wife  of  an  accomplice  is  not 
such  evidence  as  a  jury  ought  to 
rely  upon  as  confirmation  of  the 
statement  of  the  accomplice.  Rex 
V.  Neal  and  Taylor.  398 


ACTION. 

1.  An  officer  in  whom  a  right  to  the 
custody  of  chattels  is  vested  by  act 
of  parliament,  has  not,  in  respect 
of  such  right  merely,  such  a  pro- 
perty in  them  as  will  enable  him 
to  maintain  an  action  for  the  wrong- 
ful detention  of  them.  Addistm  v. 
Round.  629 

2.  Parish  officers,  or  other  persons, 
by  whom  parish  books  &c.  are 
appointed  by  the  inhabitants  in 
vestry  assembled  to  be  kept,  can- 
not bring  trover  against  an  ex- 
waywarden  for  the  books  of  ac- 
counts, assessments,  &c«  kept  by 
him  during  the  period  in  wbicK  he 


was  in  office,  and  with  the  posses- 
sion of  which  he  has  never  parted. 
Addison  v.  Round.  Fagp  629 

ADVERSE  POSSESSION. 

1 .  The  holding  over  for  twenty  years, 
by  lessee  for  years  determinable 
on  lives,  at  a  nominal  rent,  who,  at 
the  commencement  of  such  holding 
over,  falsely  asserts  that  one  of  the 
cestui  que  vies  is  alive,  but  omits 
to  pay  the  reserved  rent,  is  not  an 
adverse  possession  barring  the  en- 
try or  ejectment  of  the  reversioner. 
Rex  V.  The  Inhabitants  ofAxbridge. 

44 

2,  So  although  the  reversioner  has 
notice  of  the  cesser  of  the  term, 
and  grants  a  fresh  lease  to  another 
person,  who  neglects  to  enter  for 
more  tlian  twenty  years.         Ibid. 

AFFIDAVIT. 

Where,  in  an  affidavit  to  found  a  mo- 
tion, the  addition  of  a  deponent  is 
omitted,  the  Court  will  not  inquire 
whether  the  facts  sworn  to  by  a 
co-deponent  are  sufficient  to  sup- 
port the  application.  Rex  Vt  /t»- 
tices  ofCamarvonsUre.  %1% 
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APPEAL. 

1 .  Where  notice  of  an  appeal  against 
an  order  of  two  justices  is  required 
to  be  given  to  such  justices,  ser- 
vice of  notice  upon  one  only  is  suf- 
ficient. Rex  V.  Justices  of  Stafford- 
shire. 635 

2.  Semble,  that  the  Court  of  Quarter 
Sessions  has  no  right  to  require 
that  notice  of  intention  to  try  an 
appeal  against  an  order  for  the 
payment  of  church  rates,  made 
by  tivo  justices  under  53  Geo,  3, 
c.  127,  shall  be  given  to  such  jus- 
tices. Ibid. 

See  Poor,  5— Poor  Rate,  1 — 
Sessions,  4. 

APPREHENSION. 

Under  1  <$•  2  WiU.  4,  c.  32. 

To  justify  the  apprehension  of  a  per- 
son under  the  31st  section  of  the 
Game  Act,  1  &  2  fViil.  4,  c.  32,  he 
must  have  been  required  to  quit 
the  land,  and  to  telFhis  name ;  and 
the  "  wilfully  continuing  or  return- 
ing upon  the  land,"  to  justify  an 
apprenension,  must  be  upon  the 
same  land,  and  for  the  purpose  of 
pursuing  game  there.  Rex  v.  James 
Long,  435 

APPRENTICESHIP. 

See  Settlement,  and  Stamp. 

1.  A  printed  indenture  of  apprentice- 
ship, which  is  ante-dated,  is  not 
therefore  void,  although  in  the  no- 
tice required  to  be  given  by  5  Geo, 
3,  c.  46,  s.  19,  and  which  is  in  fact 
printed  under  the  indenture,  it  is 
stated  that  in  such  case  the  inden- 
ture will  be  void.  Rex  v.  Harring- 
ton.  576 

2.  Where  a  poor  child,  belonging  to 
a  parish  within  a  city  which  has  a 
local  commission  of  the  peace,  but 
over  which  the  county  justices  have 


a  concurrent  jurisdiction,  is  boood 
apprentice,  by  the  parochial  aotliO' 
rities,  to  a  person  residing  m  i 
parish  within  the  county,  oat  of 
the  city,  the  order  for  and  allow* 
ance  of  the  indenture  need  only  be 
under  the  hands  of  two  justices  for 
the  county.  Rex  v.  InhMmtt  (f 
WUney.  m 

3.  Where  a  parish  indenture  of  ap- 
prenticeship appears  on  the&ceof 
It  to  be  ordered  and  allowed  by 
justices,  under  56  Geo.  3,  c  139, 
8.  2,  it  is  prinid  facie  to  be  pre- 
sumed that  the  notice  required  bj 
that  section  was  duly  given,  anl 
was  proved  before  the  magisnrttes 
by  whom  the  indenture  was  allots 
ed.  m 

4.  A.^  a  parish  apprentice,  having  a 
general  permission  from  B.,  his 
master,  to  seek  employment  io 
trade  elsewhere,  serves  C,  in  tbe 
parish  of  Dale,  and  resides  there 
forty  days  before  the  1st  October, 
1816,  (when  the  56  Geo.  3,  c.  139, 
came  into  operation,)  withoat  the 
knowledge  of  B,  B.^  subsequently 
to  6th  October,  assents  to  such  ser- 
vice:— Held,  that  such  subsequent 
assent  to  the  service  with  C.  does 
not  relate  back  to  the  commence- 
ment of  it,  so  as  to  make  the  ser- 
vice in  Dale  referable  to  the  inden- 
ture. So,  also,  if  the  act  of  56 
Geo.  3,  c.  139,  had  not  passed, 
semble.  Rex  v.  Inhabitants  of  Maid- 
stone. 6iS 

Defective  Contract  of, 

5.  A,,  a  carpenter  and  occupier  of 
land,  is  applied  to  by  B.,  who 
wishes  to  succeed  C,  as  an  ap- 
prentice to  A,  A.  says  he  will 
take  no  more  apprentices^  unless 
they  will  work  on  the  land  as  well 
as  at  the  trade,  and  that  he  will 
take  him  to  do  work  as  a  servant. 
It  is  agreed  that  B.  shall  live  with 
A.  three  years,  to  learn  the  bus!- 


ASSAULT. 


BASTARDY. 
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ncss  of  a  carpenter,  and  do  any 
other  work  that  shall  be  required 
by  A,,  who  is  to  pay  him  certain 
weekly  wages,  and  also  for  over- 
work. The  question,  whether  this 
agreement  constituted  a  contract  of 
apprenticeship  or  of  hiring  and  ser- 
vice, ought  to  be  decided  by  the 
sessions.  But  where  the  sessions, 
having  decided  that  it  is  a  contract 
of  hiring  and  service,  granted  a 
special  case,  the  Court,  upon  the 
facts  found  as  above,  reversed  their 
decision,  holding  that  the  agree- 
ment was  an  imperfect  contract  of 
apprenticeship.  Rex  v.  Inhabitants 
of  Ightham,  589 

ASSAULT. 

See  False  Imprisonment. 

ASSESSMENT. 
See  County  Rate* 

ATTORNEY. 

The  circumstance  of  an  attorney  be- 
ing a  burgess  does  not  entitle  him, 
in  an  action  against  the  corporation 
for  costs,  to  inspect  the  corporate 
books  in  order  to  prove  his  re- 
tainer. Stevens  v.  The  Mayor  of 
Berwick-vpon-Tweed.  150 

BASTARDY. 

1 .  An  application  for  an  order,  under 
4  8c  5  mil.  4,  c.  76,  for  the  main- 
tenance of  a  bastard  child,  which 
had  become  chargeable,  sixteen 
days  before  the  October  sessions, 
was  made  to  the  Epiphany  sessions, 
without  good  reason  shewn  why 
the  apphcation  had  not  been  sooner 
made :— Held,  that  the  sessionshad 

.  no  jurisdiction  to  entertain  it.  Eex 
y.  Heath.  ^    603 

2.  (3«£^re— whether  the  application 
must,  in  all  cases,  be  made  to  the 
first  sessions  after  the  child  be- 
eomes  chargeable.    Rex  v.  Heath, 

603 


3.  Held,  per  Coleridge  J.,  in  the 
Outer  Court,  that  under  4  &  5 
Will,  4,  c.  76,  s.  72,  an  application 
for  an  order  on  the  putative  father 
of  a  bastard  child  need  not,  in  all 
cases,  be  made  to  the  first  sessions 
after  the  child  becomes  chargeable, 
but  must  be  made  to  the  first  ses- 
sions at  which  it  can  be  made  with 
effect.  Rex  v.  Justices  oj  Oxford^ 
shire,  610 

4.  When  a  bastard  child  becomes 
chargeable  a  month  before  the 
Epiphany  sessions,  an  application 
for  an  order  to  charge  the  putative 
father  is  not  too  late  at  the  Easter 
sessions;  semble.  Rex  v.  Justices 
of  Carnarvonshire,  272 

5.  The  sessions  cannot  entertain  an 
application,  by  the  overseers  of  a 
parish,  for  an  order  to  charge  the 
putative  father  of  a  bastard  child, 
without  direct  proof  of  notice  to 
such  putative  father,  notwithstand- 
ing his  appearance  in  court.      Ibid, 

LiabiUty  of  putative  Father  of  Bastard 
Child,  after  Marriage  of  Mother. 

6.  By  the  4  &  5  WiU.  4,  c.  76,  s.  57, 
the  putative  father  of  a  bastard 
child,  born  before  the  passing  of 
the  act,  whose  mother  is  married 
to  another  person,  is  no  longer  lia- 
ble on  an  order  of  justices  for  the 
maintenance  of  such  child ;  at  least 
while  the  husband  is  of  ability  to 
maintain  it.    Lang  v.  Spicer.     555 

7.  Semble,  the  4  &  5  mil.  4,  c.  76, 
s.  57,  operated  as  a  repeal  of  the 
1 8  Eliz,  c.  3,  s.  2,  and  49  Geo,  3, 
c.  68.  Ibid. 

BOND. 

Bond  given  by  Parochial  Officer, 
conttntuinct  of. 

1.  A  bond  given  to  secure  a  faithful 
performance  of  the  office  of  a  col- 
lector of  parochial  rates  (who  was 
by  act  of  parliament  to  be  ap- 
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CANAL. 


pointed  by  trustees  for  a  year,  and 
then  to  be  capable  of  re-election) 
was  conditioned,  that  **  from  time 
to  time,  and  at  all  times  thereafter, 
during  such  time  as  he  should  con- 
tinue in  his  said  office,  whether  by 
virtue  of  his  said  appointment,  or 
of  any  re-appointment  thereto,  or  of 
any  such  retainer  or  employment  by 
or  under  the  authority  of  the  said 
trustees,  or  their  successors,  to  be 
elected  in  the  manner  directed  by 
the  said  act,  he  should  use  his  best 
endeavours  to  collect  the  monies 
received  by  means  of  the  rates,  in 
die  then  present  or  in  any  subse- 
quent year,"  &c.  &c. : — Held,  that 
the  obligation  of  the  bond  was  not 
confined  to  the  year  for  which  he 
was  originally  appointed,  but  ex- 
tended also  to  all  subsequent  years 
in  which  he  was  continuously  re- 
appointed. Augero  v.  Keen  and 
another i  Executors  of  George  Keen, 
deceased.  566 

2.  The  subordinate  officers  appointed 
under  the  St.  Pancras  Vestry  Act, 
59  Geo,  3,  c.  39,  s.  1 9,  by  the  select 
vestry,  are  not  annual  officers,  but 
hold  their  offices  during  the  plea- 
sure of  the  vestry.  Therefore,  the 
bonds  given  by  tliem  to  the  direc- 
tors of  the  poor  (who  are  annual 
officers),  under  sect.  57,  continue 
in  force  after  the  directors  to  whom 
they  were  given  have  gone  out  of 
office.     M'Gahen  v.  Alston.      572 

BRIDGE. 
What  a  County  Bridge, 

1.  Though  there  cannot  be  a  bridge 
which  the  county  is  bound  to  re- 
pair, where  there  is  no  curstis 
aquce,  yet  it  is  a  question  of  fact 
in  each  case,  whether  an  arch 
thrown  over  a  cursus  aquce,  is  such 
a  bridge  or  not;  semblc.  Rex  v. 
Inhabitants  of  Whitney,  5  6 

2.  The  fact  of  the  arch  or  bridge 


having  no  parctpets,  does  not  of 
itself  prevent  its  being  a  county 
bridge.  /fei 

BURGLARY. 

See  House-Breakiko. 

Raising  a  window  which  is  shut  down 
close,  but  not  fastened,  though  it 
has  a  hasp  which  might  have  been 
fastened,  is  a  breaking  of  the 
dwelling-house.  Rex  v.  Hyam  and 
others,  449 

BURNING. 

A  stack,  of  which  the  lower  part  con- 
sists of  cole-seed  straw  and  the 
upper  part  of  wheat  stubble,  is  not 
a  stack  of  straw ;  and  the  seuic^ 
it  on  fire  is,  therefore,  not  a  capital 
offence  within  the  stat.  7  &  8  Geo, 
4,  c.  29,  8.  17.  Rex  v.  Tottenham 
and  Cornell,  4 


CANAL, 

Poor- Rates. 
By  a  local  act  for  making  a  canal,  it 
is  enacted  that  the  rates,  tolls,  and 
duties,  authorized  to  be  taken  by 
the  Company  of  Proprietors,  shall 
not  at  any  time  or  times  hereafter 
be  charged  with,  or  be  subject  or 
liable  to,  the  payment  of  any  paro- 
chial rates  whatsoever,  and  that  the 
Company  "  shall  from  time  to  time 
be  rated  to  all  parochial  rates,  for 
and   in   respect   of  the   lands  end 
grounds  to  be  purchased  or  taken, 
and    the    warehouses    and    other 
buildings  to  be  erected  or  set  up 
by  the  said  Company  or  their  suc- 
cessors, in  pursuance  of  this  act,  in 
such  and  the  same  proportion  as, 
but  not  at  any  higher  value  or  inv 
proved    rent    than,    other    lands, 
grounds,  and  buildings,  lying  near 
or  adjacent  thereto,  are  or  s£dtfoT 
the  time  being  he  rated,  and  as  the 
lands,  grounds,  warehouses,  and 
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other  hereditaments,  so  to  be  pur- 
chased and  taken  and  erected, 
would  have  been  rateable,  in  case 
the  same  had  continued  in  their 
former  state,  and  not  been  used  for 
the  purposes  of  the  said  navigation 
or  undertaking." 

Held,  first,  that  the  proprietors 
of  the  canal  were  liable  to  be  rated 
at  the  fluctuating  value  of  the  ad- 
jacent lands  and  buildings,  and  not 
at  the  value  which  the  adjacent 
lands  and  buildings  possessed  at 
the  time  when  the  act  was  passed. 

Secondly,  that  the  value  of  the 
adjacent  lands  was  to  be  estimated 
from  whatever  source  it  might  arise, 
and  that  the  increase  of  value  aris- 
ing from  the  formation  of  the  canal 
was  not  to  be  excluded  from  the 
calculation.  Rex  v.  Monmouthshire 
Canal  Ncpoigation  Company,      162 

CHURCH-RATE. 

Jurisdiction  of  Justices  to  make  an 
Order  for  Payment  of, 

1.  Semble,  that  justices  have  in  no 
case  jurisdiction,  under  5S  Geo,  3, 
c.  127 f  s.  7,  to  make  an  order  for 
the  payment  of  an  assessment  to  a 
church-rate,  the  validity  of  which 
has  at  any  time  been  questioned  in 
the  Ecclesiastical  Court, — although 
such  court  had  also  decided  in  fa- 
vour of  the  rate.  Rex  v.  Sillifant, 
Esq.  462 

S.  Where  magistrates  are  called  upon, 
under  53  Geo,  3,  c.  127,  to  enforce 
a  church-rate,  good  upon  the  face 
of  it,  it  is  no  ground  of  objection 
before  them,  that  the  rate  was  in 
fact  made  for  the  reimbursement  of 
the  churchwardens.  Ibid. 

5*  The  Court  will  not  call  upon  jus- 
tices to  make  an  order  for  the 
payment  of  a  church-rate,  when 
there  is  any  doubt  whether  the 
justices  have  jurisdiction  to  make 
such  order,    nex  v.  SiUifantf  Esq. 

462 


4.  The  14th  section  of  59  Geo,  3, 
c.  134,  which  authorizes  church- 
wardens to  borrow  money  upon  the 
credit  of  the  church-rates,  for  de- 
fraying the  expense  of  repairs  to 
the  church,  contemplates  future 
expenses  only,  and  not  such  as  have 
already  been  incurred.  Rex  v. 
Churchwardens  of  Dursley,        5  94 

5.  When  money  is  borrowed  by 
churchwardens,  under  this  statute, 
the  instalments  of  "  not  less  than 
ten  per  cent,  of  the  principal  sum 
borrowed"  ought  to  be  annual. 

Ibid, 

CHURCHWARDENS. 

1.  A  rule  for  a  mandamus  to  the 
archdeacon  to  administer  the  oath 
of  office  to  a  churchwarden,  is  ab- 
solute in  the  first  instance,  where 
there  is  no  rival  candidate,  and  no 
reason  assigned  for  the  refusal  to 
administer  the  oath.  Rex  v.  The 
Archdeacon  of  Litchfield  and  Covens 
tty,  201 

H^hen  to  be  sworn  in. 

2.  Where  two  sets  of  persons  have 
each  a  colourable  title  to  the  office 
of  churchwarden,  both  ought  to  be 
sworn  in,  admitt.  The  King  v. 
Archdeacon  of  Middlesex  and  an- 
other. 312 

3.  Held,  that  the  ordinary  is  bound 
to  swear  in  churchwardens-elect 
immediately  upon  their  applying  to 
be  sworn  in,  notwithstanding  an 
usage  not  to  swear  in  until  the  first 
visitation  after  Easter.  Ibid, 

CONFESSION. 

1 .  A  statement  made  by  a  prisoner 
when  he  is  drunk,  is  receivable  in 
evidence;  and,  semble,  that  if  a 
constable  gave  him  liquor  to  make 
him  80,  in  the  hope  of  his  saying 
something,  that  will  not  render  the 
statement  inadmissible,  but  it  will 
be  matter  of  observation  for  the 
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judge  111  Ilia  summing  up.  The 
King  V.  Spilsbury^  Farrallf  and 
others.  409 

ft.  If  a  prisoner,  during  the  examina- 
tion of  the  witnesses .  against  him 
before  the  magistrate,  make  an  ob- 
servation, parol  evidence  may  be 
given  of  such  observation,  if  the 
magistrate's  clerk  prove  that  he 
only  took  down  the  evidence  of  the 
witnesses,  and  the  statement  of  the 

{>ri8oner  aAer  the  evidence  against 
lira  was  concluded.  Ibid, 

3,  A.i  being  in  the  custodv  of  a  con- 
stable, on  a  charge  of  felony,  was 
taken  by  the  constable  to  an  inn, 
where  the  inn-keeper,  in  the  hear- 
ing of  the  constable,  held  oat  an 
inducement  to  A.  to  confess;  and 
A,,  in  the  hearing  of  the  constable, 
made  a  confession  to  the  inn- 
keeper, which,  at  the  trial,  the 
constable  was  called  to  prove :  — 
Semhkt  that  this  confession  was  not 
receivable  in  evidence.  Tht  King 
V.  Poimtney  and  another,  432 

4.  A  magistrate  returned,  with  the 
depositions  taken  before  him,  that 
the  prisoner  said — "  I  decline  to 
say  any  thing:" — Held,  that  under 
these  circumstances,  a  witness  for 
the  prosecution  could  not  be  allow- 
ed to  give  evidence  of  the  terms  of 
a  confession,  which,  he  stated,  the 
prisoner  made  in  the  presence  of 
the  magistrate,  and  while  under 
examination.  The  King  v.  Joseph 
Walter.  424 

CONVICTION. 

1.  Where  two  are  convicted  of  a 
finable  offence,  each  should  be  se- 
verally fined.  Morgan  v.  Brown 
and  another.  509 

2,  A  conviction  imposing  a  joint  fine, 
will  not  entitle  the  magistrate  to 
the  protection  of  24  Geo.  2,  c.  44, 
in  an  action  of  trespass  for  levying 
the  amount.  /bid. 

See  Forcible  Detainer. 


3.  Where  an  overseer  is  rendered  ifr 
competent  to  serve,  in  cooseqoeoa 
of  a  conviction  under  the  4  &5 
IViil.  4,  c.  76,  s.  97,  and  an  appli- 
cation is  made  for  a  mandamus  to 
compel  bim  to  deliver  up  boob 
&c.  belonging  to  the  parish,  tbe 
conviction  must  be  annexed  to  tbe 
affidavits  in  support  of  the  role. 
The  King  v.  Simms,  151 

COUNTY  RATE. 

1.  All  business  relating  to  theasiett- 
ment,  application  and  roaoageoient 
of  the  countj^  rate,  must  be  trasi- 
acted  by  the  jusuces  in  cpm  Cwi; 
but  no  rate-payer  or  person  Mt 
beinff  a  member  of  the  Court,  k 
entitled  in  any  way  to  ioterfieit 
with  the  exercise  of  the  jllrisdi^ 
tion  of  the  justices  in  respect  of 
such  assessment,  &c.  The  king  r. 
TheJiutkei  of  ike  Tovh  aadOnutji 
of  the  Town  of  Nottingham.      228 

2.  Therefore  a  rate-payer,  present  at 
an  adjourned  sessions  held  (or  tk 
purpose  of  allowing  the  accounts, 
&c.  to  be  charged  upon  the  coaotj 
rate,  is  not  entitled  to  inspection 
of  such  accounts,  &c.  previooslj 
to  their  allowance.  H»i 

3.  Although  it  appear  that  such  ac- 
counts, &'c.  were  inspected,  ex- 
amined, and  the  amounts  adjusted 
at  a  private  meeting  of  justices 
held  previously  to  such  adjourned 
sessions,  and  that  at  such  sessions 
the  accounts,  &c,  were  allowed, 
upon  the  total  amounts  thereof, 
and  the  names  of  the  parties  to 
whom  due,  being  openly  read  in 
Court.  ihid, 

4.  Semble,  that  a  rate-payer  is  eniided 
to  inspection  of  such  accounts,  &c. 
upon  application  on  a  day  sub*e' 
quent  to  the  allowance.  /6iJ. 

DECLARATION. 

See  Pleading,  2. 


DISTRESS  FOR  TAXES. 


EJECTMENT. 
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DEPOSITIONS. 

It  is  the  duty  of  the  magistrate  to 
return  all  the  depositions  taken 
against  a  prisoner,  and  not  merely 
the  depositions  of  those  whom  he 
thinks  proper  to  bind  over  as  wit- 
nesses.    Ilex  V.  Fuller  and  Tat/lor, 

425 

DISTRESS  FOR  RENT. 

The  right  of  the  landlord,  under  the 
11  Geo.  2,  c.  19,  8.  1,  to  follow  the 
tenant's  goods  in  the  case  of  a 
fraudulent  and  clandestine  removal, 
does  not  attach  unless  the  rent  has 
actually  become  due  before  the 
removal  of  the  goods.  Rand  v. 
Vaughan  and  Duffield,  154- 

DISTRESS  FOR  TAXES. 

1.  A  collector  of  taxes  has  no  right 
to  take  a  constable  or  other  person 
with  him  into  the  house  of  a  party, 
of  whom  he  is  about  to  demand 
the  payment  of  arrears  of  taxes, 
and  to  levy  a  distress  for  such 
arrears,  if  necessary, —  unless  he 
has  reasonable  ground  for  appre- 
hending that  an  assault  will  be 
committed  on  him,  or  that  the  dis- 
tress will  be  resisted.  The  King  v. 
Clarke  and  another.  70 

5t.  Where,  however,  A.^  a  collector, 
unwarrantably,  but  without  any 
objection  being  made,  introduces 
J^.,  a  constable,  into  the  house  of 
Z).,  a  person  from  whom  he  de- 
mands taxes,  and  afterwards,  rea- 
sonable ground  to  apprehend  vio- 
lence arising,  the  collector  intro- 
duces C,  another  constable,  upon 
whom  D.  commits  an  assault ;  it 
is  no  answer  to  an  indictment 
against  D.  for  the  assault  on  C.  in 
the  execution  of  his  dut^,  that  the 
collector  had  wrongfully  mtroduced 
B.  Ibid. 

3.  A  collector  demands  taxes  due 
from  P.,  the  owner  of  a  house,  and 

VOL.  III. 


intimates  that,  in  case  of  non-])ay- 
ment,  he  shall  distrain ;  upon  which 
D.  threatens  A,  with  personal  vio- 
lence, but  ultimately  promises  to 
send  the  amount  on  a  certain  day. 
This  promise  not  being  performed, 
A.  goes  again  to  Z).'s  house,  and 
demands  the  taxes  of  D.  D,  leaves 
the  room  in  which  A.  is,  and  fast- 
ens the  outer  door: — Held,  that 
A.  was  justified  in  unfastening  the 
door  and  introducing  constables. 
And  held,  that  upon  ^.'s  returning 
into  the  room,  after  the  introduc- 
tion of  the  constables,  accompanied 
with  a  number  of  men,  and  com- 
manding C,  one  of  the  constables, 
whom  he  knew  to  be  such,  to  leave 
the  house,  it  was  the  duty  of  C. 
and  the  other  constables  to  remain. 

Ibid. 

4.  A  collector  of  taxes  may  distrain 

without  having  his  warrant  with 

him,  sanble.  Ibid. 

DYING  DECLARATION. 

On  the  question,  whether  a  decla- 
ration of  a  deceased  person  be  ad- 
missible as  a  declaration  in  articulo 
tnortist  the  judge  will  consider  whe- 
ther the  conduct  of  the  deceased 
was  that  of  a  dying  person,  such  as 
whether  he  gave  directions  respect- 
ing his  funeral,  his  will,  &c.,  and 
not  merely  the  expressions  he 
used,  as  to  whether  he  thought  he 
should  or  should  not  recover.  The 
King  V.  Spilsbury  and  others,     409 

EJECTMENT. 

Parish  Property. 

See  Evidence,  2. 

1.  Leases  by  the  churchwardens  of 
A.,  in  which  the  demised  tenement 
is  described  as  parcel  of  the  lands 
of  the  parish  church  of  A.,  and 
payment  of  rent  to  them,  are  primd 
facie  evidence  that  the  tenement  is 
3  o 
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EVIDENCE. 


FALSE  IMPRISONMENT. 


parish  property.     Doc  d.  Higgs  v. 
Cockeil  and  vife.  581 

2.  Nor  does  it  make  anv  difference 
that  the  leases  arc  expressed  to  be 
made  by  the  churchwardens,  with 
the  consent  and  approbation  of  the 
vicar  and  the  major  part  of  the  al- 
dermen and  burgesses,  and  of  the 
inhabitants  and  parishioners,  and 
that  the  leases  are  indorsed  with  a 
memorandum,  expressing  the  con- 
sent of  certain  parishioners,  whose 
names  are  subscribed.  Ibid. 

EVIDENCE. 

See  Accomplice — Confession — 
Dying  Declaration. 

].  If  a  prisoner's  examination  before 
a  magistrate  conclude  *'  taken  and 
mom  before  me,*'  and  under  that 
be  the  magistrate's  signature,  it  is 
not  receiT::ble  in  evidence;  and 
the  judge  will  neither  allow  the 
magistrate's  clerk  to  prove  that  in 
fact  it  was  not  sworn,  nor  will  he 
receive  (xirol  evidence  of  what  the 
prisoner  said.    Th€  Khg  v.  Rktrs. 

400 

?.  Evidence  of  payment  of  rent  to 
the  churchwardens  in  resjx-ct  of 
premi:>es  in  the  parish,  and  that 
leases  have  been  made  by  the 
churchwardens,  in  one  of  which 
the  projv?rty  is  described  as  parcel 
of  the  lands  of  the  parish  church, 
is  prin<a  facie  evidence  ihat  the 
prenvlscs  ;ire  |ur:sh  proj>criy.  Dot' 
J.  //liTj:*  V.  Tan.  55 j 

C^.  I  |H\^  the  ;r\»l  oi  a  question  as  to 
the  los:::in:acy  of  n  c!:i.i!  procreated 
durirc  the  iv.arrince  of  .•/.  and  i>., 
nxiihtr  J.  r.or  />.  is  a  competent 
uiiiuss  to  pro\o  i;  e  non-access  of 
^•i,     Kcx  y\  Jx'  tshitj  K  ts  of  Sour  ton . 

4.  Nor  can  their  e\iilcnce  of  facts, 
fr\Mn  whivh  lUMi-ncct^ss  rcav  be  ui- 

m 

ttnci,  W  Tiwivcd  tVr  that  pur- 
ix^so.  IHd. 


I 


FALSE  IMPRISONMENT. 

1.  In  trespass  for  false  imprtsonmem 
against  two  magistrates,  the  de- 
fendants gave  in  evidence  a  coo- 
viction,  under  7  &  8  Geo.  4,  c.  ISO, 
6.24,  of  the  plainttflf^  for'^unbw- 
fully  and  maliciously  damagiogr 
&c.  a  quantity  of  rushes,  for  which 
they  adjudged  the  plaintiff  to  pay 
the  sum  of  lOf.  as  a  retuonablt 
compensation f  and  6s.  &d.  for  costs: 
and,  in  default  of  immediate  pay- 
ment, the  plain ti fir  to  be  imprisoKd 
for  one  calendar  months  unleu  tkt 
said  sums  should  be  sooner  fsid. 
The  warrant  of  commitment  stated 
the  offence  to  be,  that  the  pUimiff 
unlawfully  trespassed  on  land  io  tbe 
occupation  of  X).  Thomas^  sxA  cat 
down  and  carried  away  a  quantity 
of  rushes,  for  which  offence  be  was 
ordered  to  pay  the  sum  of  10«.p^ 
nalty,  and  the  gaoler  was  ordered 
to  detain  him  for  the  space  ^  ost 
month,  or  until  he  should  be  deHttnd 
by  the  due  order  iff  law. — Held,  that 
the  conviction  sufficiently  supported 
the  commitment,  Daniel  v.  FMlf^ 
and  Dories,  112 

2.  Trespass  for  assault  and  false  io 
prisonment,  and  taking  the  plaimif 
to  a  police  station.  Plea:  that  die 
defendant  was  possessed  of  a  dwell- 
ing-house, and  that  the  plaincifiP  en- 
tered the  dwelling-house,  and  then 
and  there  insulted,  abused,  and  ill- 
treated  the  defendant  and  hit  i«t- 
rants  in  the  dwelling-house,  and 
greatly  disturbed  them  in  the 
peaceable  possession  thereof,  in 
breach  of  the  |>eace ;  whereupon 
the  defendant  requested  the  plain- 
titir  to  cease  his  disturbance,  and 
to  depart  from  and  out  of  the 
house,  which  the  plaintiff  refused 
to  do,  and  continued  in  the  house, 
making  the  said  disturbance  and 
affray  therein ;  that  thereupon  the 
defendant,  in  order  to  preserve  the 
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peace  and  restore  good  order  in 
the  house,  gave  charge  of  the  plain- 
tiff to  a  certain  policeman,  and  re- 
quested the  policeman  to  take  the 
plaintiff  into  his  custody,  to  be 
dealt  with  according  to  law ;  and 
that  the  policeman,  at  such  request 
of  the  defendant,  gently  laid  his 
hands  on  the  plaintiff,  for  the  cause 
aforesaid^  and  took  him  into  cus- 
tody. 

It  appeared  in  evidence  that  the 
plaintiff  entered  the  defendant's 
shop  to  purchase  an  article  in  the 
shop,  when  a  dispute  arose  between 
the  plaintiff  and  the  defendant's 
shopman ;  that  the  plaintiff  refusing 
on  request  to  go  out  of  the  shop, 
the  shopman  endeavoured  to  turn 
him  out,  and  an  affray  ensued  be- 
tween them ;  that  the  defendant 
came  into  the  shop  during  the  af- 
fray, which  continued  for  a  short 
time  after  he  came  in;  that  the 
defendant  then  requested  the  plain- 
tiff to  leave  the  shop  quietly,  but 
he  refusing  to  do  so,  the  defendant 
gave  him  in  charge  to  a  policeman, 
who  took  him  to  a  station  house. 

Held,  first,  that  the  defendant 
was  justified,  under  the  circum- 
stances, in  giving  the  plaintiff  in 
charge  to  a  policeman,  for  the  pur- 
pose of  preventing  a  renewal  of 
the  affray. 

Held,  secondly,  that  the  plea 
was  not  substantially  proved,  inas- 
much as  the  alleged  assault  on  the 
defendant  himself  was  not  proved. 
Timothy  v.  Simpson.  127 

FINES  AND  AMERCEMENTS. 

1.  A  fine  of  300/.,  for  not  serving  an 
office,  is  excessive,  where  the  high- 
est previous  fine  was  100/.,  and 
was  found  sufficient  to  produce  an 
acceptance  of  the  office.  Rex  v. 
Sir  Oswald  Mosley,  257 


2.  So,  although  since  the  last  refusal 
the  office  has  become  more  bur- 
thensome,  and  the  number  of  per- 
sons qualified  to  serve  has  much 
diminished.  Ibid, 

FORCIBLE  DETAINER. 

1.  To  a  writ  of  certiorari  the  justices 
returned  a  conviction  of  one  A,  B, 
for  a  forcible  detainer,  together 
with  an  inquisition,  upon  a  traverse 
by  J.  B,  of  the  force,  &c.,  taken  a 
few  days  subsequently  to  the  date 
of  the  conviction,  which  found  an 
unlawful  entry  and  forcible  detainer 
by  J*  J3., — and  an  award  of  resti- 
tution indorsed  upon  the  inquisi- 
tion. The  conviction  having  been 
quashed  for  insufficiency,  it  was 
held  that  the  inquisition  must  be 
quashed  also,  and  that  the  Court  is 
bound  to  grant  re-restitution,  with- 
out entering  into  any  inquiry  as  to 
the  title  of  the  respective  parties. 
The  King  v.  mison.  719 

2.  Held  also,  that  an  inquisition  find- 
ing a  party  guilty  of  an  unlawful 
entry  and  forcible  detainer,  upon 
the  face  of  which  it  does  not  ap- 
pear that  a  complaint  had  been 
made,  or  by  what  authority  or  for 
what  purpose  the  jury  had  been 
summoned,  is  defective.  Ibid. 

3.  A  conviction  for  a  forcible  detainer, 
under  8  Hen.  6,  c.  9,  must  shew 
an  unlawful  entry  as  well  as  a  forci- 
ble detainer.     The  King  v.  JVilson. 

233 

4.  And  therefore  a  conviction  for  a 
forcible  detainer,  which  states  an 
information  and  complaint  of  an 
unlawful  ejection  and  forcible  de- 
tainer, but  in  which  the  justices 
profess  to  convict  solely  upon  thefr 
own  view  of  the  forcible  detainer, 
is  bad.  Ibid, 

5.  Justices  cannot  convict  of  a  forci- 
ble detainer  upon  their  awn  view 
of  the  detainer,  without  evidence 
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HIGHWAYS. 


that  the  entry  was  unlawful.     The 
King  T.  WiUon.  293 

GAME. 

See  Apprehension — Information- 
Night  Poaching — Wounding,  1. 

HIGHWAYS. 

See  Justices,  1 — Roads. 

1 .  A  charter,  granted  by  Queen  EHz, 
and  confirmed  by  Charles  1,  ex- 
empting the  tenants  of  certain  an- 
cient demesne  lands  from  the  pay- 
ment of  road  money  {chimagium), 
does  not  operate  to  exempt  them 
from  the  performance  of  statute 
duty  on  the  highways,  pursuant  to 
13  Geo.  3,  c.  78,  34  Gto,  3,  c.  64, 
44  Geo.  3,  c.  54,  and  54  Geo.  3, 
C.109.     The  King  y.SkUer.    206 

2.  In  a  cognizance  for  a  highway- 
rate,  naade  for  the  purposes  men- 
tioned in  the  30th  and  45th  sects, 
of  13  Geo.  S,  c.  78,  such  rate  must 
be  expressly  alleged  to  be  an  equal 
assessment  of  dd.  in  the  pound  on 
the  yearly  value  of  the  lands,  &c. 
The  statement  of  its  being  an 
equal  assessment  of  9c/.  in  (he  pound 
upon  all  occupiers  of  lands,  &c. 
within  the  parish,  is  not  sufficient. 
Mordl  V.  Hancy.  506 

3.  On  an  indictment  against  a  parish 
for  non-repair  of  a  highway,  a  plea 
of  guilty  to  a  former  indictment 
against  the  same  parish  for  non- 
repair of  the  same  highway,  is  con- 
clusive evidence  that  it  is  a  public 
way.      The  King  v.  IVitney.       417 

4.  Evidence  that  a  parish  did  not 
put  guard  fences  at  the  side  of  a 
road,  is  not  receivable  on  an  indict- 
ment which  charges  that  the  king's 
subjects  could  not  pass  as  "  they 
were  wont  to  do,"  if  no  such  fences 
existed  before.  Ibid, 

5.  Scmb/e,  that  an  arch  of  nine  feet 
span,  without  battlements  at  either 


end,  over  a  stream  usually  i&x^ 
three  feet  deep,  is  a  culvert,^ 
not  a  bridge,  to  be  repaired  by  the 
county ;  and  if  the  parish  haie 
pleaded  guilty  to  a  former  iodict- 
ment,  which  described  it  as  a  pirt 
of  the  road»  tbey  are  concluded  by 
having  so  done. 


How  to  be  described  in  IndictmaU 
for  obstructing. 

6.  A  public  footway  leading  from  A. 
to  the  gate  of  a  cburch-yard,  ind 
communicating  through  that  gate, 
by  a  public  path  throogfa  the 
church-yard,  with  the  church,  mty 
be  described  in  an  indictment  jii 
footway  leading  from  A.  tonsdi 
and  unto  the  church.  TkeKu^y 
Marchioness  of  Downshire.        46S 

7.  So,  although  part  of  the  pth 
across  the  church-yard  is  ancient, 
and  part  has  been  recently  dedi- 
cated to  the  public.  /W. 

8.  So,  although  the  path,  instead  of 
leading  directly  from  the  gate  to 
the  church,  forms  an  acute  angle 
in  one  part  of  it.  I&i. 

Jurisdiction  of  Justices  as  to 
stopping  up. 

0.  Justices  cannot  make  an  order  for 
stopping  up  part  of  a  highway,  as 
unnecessary,  under  55Geo.3,  c.6S, 
s.  2,  unless  they  have  viewed  the 
highway  together ;  nor,  unless  the 
finding  that  it  is  unnecessary  be 
the  result  of  that  view.  The  Kia§ 
V.  Justices  of  Cambridgeshire.     330 

10.  But  it  is  no  objection  that  previ- 
ously to  the  view  the  road  had 
been  stopped  up  t/r  facto  by  the 
owner  of  the  adjoining  land,  with- 
out legal  authority.  Ibid, 

11.  The  view  is  sufficiently  stated 
upon  the  face  pf  the  order  in  these 
terras, — "  We  &c.  having  upon  view 

foundf  &c,"  Ibid. 

12.  It  is  no  objection  to  such  order, 
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that  in  the  part  of  it  which  directs 
that  the  soil  of  the  road  to  be 
stopped  up  shall  be  sold  to  the 
owner  of  the  adjoining  land,  if  he 
be  willing  to  purchase,  or  to  some 
other  person,  that  the  words  "  for 
the  full  value  thereof,*'  occur  only 
at  the  end,  and  not  also  after  the 
part  which  directs  a  sale  to  the 
owner  of  the  adjoining  land,  if 
willing.  The  King  v.  Justices  of 
Cambridgeshire,  336 

1 3.  Nor,  that  it  does  not  contain  any 
direction  as  to  the  application  of 
the  n)oney  arising  from  the  sale. 

Ibid. 

14.  Nor,  that  no  certificate  of  a  sale 
is  written  by  the  justices  at  the 
foot  of  the  order.  Ibid. 

15.  Nor,  that  the  owner  of  the  land 
adjoining  to  the  road  stopped  up 
was  himself,  at  the  time  of  making 
the  order,  waywarden  of  the  parish 
in  which  the  road  is  situate. 

Ibid. 

16.  Nor,  that  the  road  has  become 
unnecessary  by  reason  only  of  the 
substitutioTiy  by  the  owner  of  the 
adjoining  land,  of  another  road 
over  his  own  land,  and  the  adop- 
tion by  the  public  of  such  substi- 
tuted road.  Ibid. 

17.  Sembtc,  that  upon  motion  for  a 
certiorari  to  bring  up  an  order  of 
sessions  confirming  an  order  of 
justices  for  stopping  up  a  highway, 
the  Court  cannot  entertain  objec- 
tions to  the  validity  of  the  order, 
whether  on  the  ground  of  want  of 
jurisdiction    or    otherwise,   unless 

such  objections  arise  upon  the  face 
of  the  order  itself.  Ibid. 


HOUSE-BREAKING. 

Principal  and  Accessary. 

1.  A  room-door  was  latched,  and 
one  person  lifted  the  latch  and  en- 
tered   the   room,  and    concealed 


himself  for  the  purpose  of  com- 
mitting a  robbery  there,  which  he 
afterwards  accomplished.  Two 
other  persons  were  present  with 
him  at  the  time  he  lifted  the  latch, 
for  the  purpose  of  assisting  him  to 
enter,  and  screened  him  from  ob- 
servation by  opening  an  umbrella. 
It  was  held,  that  the  two  were  in 
law  parties  to  the  breaking  and  en- 
tering, and  were  answerable  for  the 
robbery  which  look  place  after- 
wards, though  they  were  not  near 
the  spot  at  the  time  when  it  was 
perpetrated.  Rex  v.  Jordan^  Sul- 
livant  Mottf  and  Scale.  443 

2.  In  burglary,  where  the  breaking  is 
one  night,  and  the  entry  the  night 
after,  a  person  present  at  the  break- 
ing, though  not  present  at  the  en- 
tering, is  in  law  guilty  of  the  whole 
offence.  Ibid. 

INDENTURE. 

See  Apprenticeship  —  Settlement 
BY  Apprenticeship. 

INFORMATION. 

Where,  in  an  action  on  the  case 
against  a  party  for  maliciously,  and 
without  probable  cause,  causing  an 
information  to  be  laid  against  the 
plaintiff  for  trespassing  on  land  in 
pursuit  of  game,  in  the  day  time, 
under  stat.  1  &  2  JVUl.  4,  c.  82, 
and  thereby  causing  him  to  be 
convicted  and  imprisoned  by  a  jus- 
tice of  the  peace,  the  plaintiff  did 
not  appeal  against  the  conviction, 
pursuant  to  the  44th  sect,  of  that 
statute,  but  suffered  the  imprison* 
ment  under  the  conviction,  and  the 
conviction  was  still  subsisting: — 
Held,  that  the  action  was  not 
maintainable ;  and  the  plaintiff 
having  been  nonsuited,  the  Court 
refused  to  set  it  aside.  Mellor  v. 
Baddelcy  and  another.  1 37 


762 


JUSTICES. 


JUSTICES. 


JUSTICES. 

See  Roads,  5. 

Survcj/ors  of  Highvmyi  Accounts, 

Ir  The  justices  at  petty  sessions  have 
no  original  jurisdiction  to  allow  the 
accounts  of  waywardens  or  survey- 
ors of  highways.  The  King  v.  The 
Justices  of  Cumberland.  451 

Nor  18  such  want  of  jurisdiction 
cured  by  the  acquiescence  of  the 
waywardens  and  of  the  vestry. 

Ibid. 

2.  The  Court  will  not  grant  a  man* 
damns  to  justices  of  Middlesex, 
commanding  them  to  issue  distress- 
warrants  for  levying  paving  rates 
made  in  any  district  within  the 
metropolis,  but  will  leave  the  com- 
missioners, (or  other  persons  hav- 
ing the  control  of  the  pavements 
of  the  district,)  to  their  remedy  by 
action  under  57  Geo,  3,  c.  xxix, 
8.  38.  The  King  v.  The  Justices  of 
Middlesex.  202 

The  57  Geo.  3,  c.  xxix,  s.  38,  ap- 
plies as  well  to  those  districts  with- 
in the  roetropoh's,  the  paving  com- 
missioners of  which  have  already, 
by  a  local  act,  a  limited  power  of 
bringing  actions  for  the  recovery 
of  rates,  as  to  other  districts.  Ibid, 

8.  By  a  local  act  for  paving,  &c.  the 
town  of  Stafford,  certain  commis- 
sioners were  authorized  to  make 
rates  for  the  purposes  of  the  act, 
and  if  any  person  thought  himself 
aggrieved  by  the  rate,  an  appeal 
was  given  to  the  commissioners, 
and  irom  their  determination  to 
the  sessions;  and  it  was  enacted, 
that  in  case  any  person  rated  should 
neglect  to  pay  his  rate  for  seven 
days  after  demand,  it  should  be 
lawful  for  any  justice,  upon  proof 
on  oath  of  such  demand  and  non- 
payment, by  warrant  to  authorize 
the  collector  to  levy  the  rate  by 
distress  and  sale  of  the  goods  of 


the  person  rated ;  and  in  case  there 
should  be  no  distress,  to  commit 
the  party  to  gaol : — Held,  that  the 
clause  was  not  obligatory  on  the 
justice  to  issue  a  warrant,  withont 
a  previous  summons.  The  Kijig  v. 
The  Justices  of  the  Borough  of  Staf- 
ford, m 

4.  SemblCf  that  in  all  cases  in  which 
magistrates  are  authorized,  upon 
application,  to  issue  a  distress-war- 
rant for  non-payment  of  any  rate, 
although  they  have  no  power  to 
relieve,  it  is  their  duty  first  to  call 
the  party  before  them  by  sum- 
mons;— unless  by  act  of  parlia- 
ment it  be  specially  directed  that 
the  warrant  shall  be  issued  imme- 
diately. /^ 

Action  against  Justices — Suggestim 
for  double  Costs. 

5.  A  justice  of  the  peace  is  not  enti- 
tled to  have  a  suggestion  entered 
on  the  roll,  that  the  action  was 
brought  against  him  for  an  act 
done  by  him  as  a  justice  of  the 
peace,  in  order  to  obtain  double 
costs.     Fosbrookc  v.  Holt.         50,> 

6.  Semble,  That  a  justice  of  the  peace 
is  entitled  to  double  costs  on  dis- 
continuance before  trial,  under  7 
Jac.  1,  c.  5.  Uid, 

Power  to  commit  on  Default  of  Pay- 
ment,  under  5  Geo.  i,  c.  IS. 

7.  The  provisions  of  5  Geo,  4,  c.  IS, 
empowering  magistrates  to  cororai: 
on  default  of  payment,  apply  only 
to  cases  of  penalties  and  forfeitures. 
IViles  V.  Cooper  and  others,        2o5 

8.  Therefore  magistrates  have  tio 
power  under  that  statute  to  com- 
mit a  party  to  prison  for  the  non- 
payment of  a  sum  of  money  ad- 
judged by  them,  under  20  Geo,  2, 
c.  1 9,  31  Geo. 2,  c.l  I,  and  4  Geo. 4, 
c.  34,  to  be  due  as  wages.       Ibid. 

9.  In  an  information  before  magis- 
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trates  under  20  Geo.  2,  c.  19,  31 
Geo,  2,  c.  11,  and  4  Geo,  4,  c.  31, 
for  non-payment  of  wages,  it  should 
appear  that  the  relation  of  master 
and  servant,  in  one  of  the  occupa- 
tions therein  specified,  existed  be- 
tween the  debtor  and  the  inform- 
ant.    iViles  V,  Cooper  and  others, 

265 

Jurisdiction  in  respect  of  Accounts 
of  Churchwardens,  SfC. 

10.  The  adjudication  of  magistrates, 
under  50  Geo,  3,  c.  49,  s.  1,  upon 
the  accounts  of  churchwardens  and 
overseers,  rendered  by  them  at  the 
expiration  of  their  office,  is  in  the 
nature  of  an  award,  and  cannot  be 
re-opened  by  those  magistrates  for 
the  purpose  of  correcting  a  sup- 
posed mistake  in  the  settlement  of 
accounts.  Barrons  v.  Luscombe  and 
others,  282 

1 1 .  In  case  of  a  mistake,  an  appeal 
lies  to  the  sessions.  Ibid, 

12.  Where  magistrates  are  empower- 
ed to  settle  and  allow  the  accounts 
of  a  public  officer,  and  in  case  of  a 
neglect  or  refusal  by  such  officer, 
for  fourteen  days  after  the  allow- 
ance, to  pay  over  the  balance  found 
to  be  due  from  him,  are  directed, 
upon  application  of  the  parties  in- 
terested, to  issue  a  distress-war- 
rant for  such  balance ;  they  cannot, 
after  issuing  a  warrant  in  conform- 
ity with  the  power  given  to  them, 
but  before  execution  of  it,  order 
that  such  execution  be  suspended, 
on  the  ground  of  an  error  in  the 
settlement  of  the  accounts, — unless 
the  parties  interested  consent  to 
such  suspension.  Ilnd, 

13.  Thus  in  the  case  of  a  warrant 
under  50  Geo,  3,  c.  49,  for  the  ba- 
lance adjudged  by  magistrates  to 
be  due  from  churchwardens  and 
overseers  at  the  expiration  of  their 
office.  .  Ibid. 

14.  Dubiiaiur^   whether    the   order 


miglit  not  be  suspended,  on  the 
ground  that  it  had  since  appeared 
to  the  magistrates  that  there  had 
been  no  neglect  or  refusal  to  pay 
for  fourteen  days  after  the  allow- 
ance. Ibid. 

15.  Semble,  that  if  the  distress-war- 
rant were  a  nullity,  the  magis- 
trates might  suspend  it.  Ibid. 

16.  Whether  magistrates  have,  in  or- 
dinary cases,  power  to  suspend  the 
execution  of  a  warrant  duly  issued 
by  them,  where  no  party  is  spe- 
cially interested  in  the  execution 
of  such  warrant,  qucere.  Ibid. 

17.  Where  magistrates,  without  au- 
thority, order  the  suspension  of  the 
execution  of  a  distress- warrant 
duly  issued,  and  the  officer  after- 
wards executes  such  warrant,  he 
is  entitled,  before  action  brought 
for  the  taking  under  such  warrant, 
to  a  demand  of  a  copy  and  the  pe- 
rusal of  the  warrant,  under  24 
Geo.  2,  c.  44.  Ibid. 

LEASES. 

See  Ejectment. 

LUNATIC. 

Order  of  Maintenance. 

1.  The  9  Geo,  4,  c.  40,  s.  38,  does 
not  authorize  a  retrospective  order 
for  the  maintenance  of  a  lunatic. 
The  King  v.  The  Inhabitants  of  St. 
Nicholas,  Leicester.  60 

2.  An  order  under  that  act,  stating 
that  the  party  (who  was  not  settled 
in  the  parish  in  which  he  was 
found),  was  so  far  disordered  in 
his  senses  that  it  was  dangerous 
for  him  to  be  permitted  to  go 
abroad,  and  that  the  justices  have 
adjudged  that  his  settlement  is  in 
a  particular  parish,  was  held  suffi- 
cient, although  the  form  given  in 
the  schedule  to  the  act  was  not 
pursued,  and  the  order  contained 
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no  words  of  present  adjudication. 
The  King  v.  The  Inhabitants  of  St. 
Nicholas y  Leicester,  60 

MANDAMUS. 

SeeCHURCHWARDEN — Parish  Clerk 
1— Poor  Rate,  2—Rates,  9,  10, 
11 — Sessions,  2 — Vestry,  3. 

1.  To  a  mandamus  roquiring  y^.,  a 
waywarden,  to  deliver  to  the 
churchwardens  certain  books  of 
account,  assessments,  &c.  in  his 
custody,  power,  or  possession,  it 
is  a  good  return  to  say,  that  on 
and  since  the  teste  of  the  writ,  A, 
had  not  nor  has  had  the  books,  &c. 
or  any  of  them,  in  his  custody, 
possession,  or  power.  The  King 
V.  Round,  307 

2.  If  A,  goes  on  unnecessarily  to  state 
that  he  had  them  not  on  a  prior 
day,  when  it  is  surmised  in  the 
mandamus  that  they  were  demand- 
ed by  the  churchwardens,  he  is  not 
bound  to  negative  a  possession  in- 
termediate between  the  demand 
and  the  teste  of  the  writ.         Ibid, 

3.  Whether,  under  the  circumstances, 
the  books,  &c.  were  in  the  power 
of  y^.,  is  a  question  to  be  raised 
by  a  traverse  to  the  return,  or  by 
an  action  for  a  false  return.     Ibid, 

NIGFIT  POACHING. 

1.  On  an  indictment  for  night  poacli- 
ing  by  four,  one  being  armed,  sem^ 
bky  that  if  two  enter  the  land  laid 
in  the  indictment,  and  the  other 
two  remain  outside  the  preserve, 
but  arc  of  the  same  party,  and  are 
there  for  the  same  purpose,  all 
ought  to  be  found  guilty.  The 
King  V.  Locket t,  430 

2.  A  person  who  is  employed  by  a 
lord  of  a  manor  as  a  watcher  of 
his  game  preserves,  is  a  person 
having  authority  to  apprehend 
night  poachers,   and  he  need  not 


have  any  written  authority  fron 
the  lord  of  the  manor.  The  Ilii ; 
V.  Price.  401 

3.  Where  a  person  is  found  n^t 
poaching  on  the  manor  of  A.,  bj 
one  of  his  watchers,  and  is  pursued 
off  the  manor,  and  then  on  to  it 
again,  and  there  snaps  his  gun  at 
tbe  watcher,  he  is  guilty  of  a  capi- 
tal offence^  under  the  stat.  9  Ge^  ^, 
c.31,ss.  11  &1^.  M 

4.  The  servant  of  the  owner  of  i 
wood  attempted  to  apprehend  i 
poacher,  whom  he  found  thereat 
eight  o'clock  on  the  morning  of  tbe 
17th  of  December,  and  the  poadiff 
shot  at  him : — Held,  that  this  m 
not  a  capital  oflfence  within  die 
Stat.  9  Geo.  4,  c.  31,  ss.  11  &lit 
as  there  was  no  proof  that  tk 
poacher  was  in  pursuit  of  game  an 
hour  before  sunrise.  The  King  ^. 
Tomlinson.  405 

5.  The  9th  sect,  of  the  stat.  9  Geo.  4, 
c.  69,  which  relates  to  night  poach- 
ing, creates  two  distinct  oflences: 
First,  the  entering  in  the  night  on 
land,  to  the  number  of  three,  some 
one  of  them  being  armed;  and, 
second,  the  being  in  the  night  on 
land  to  the  number  of  three,  some 
one  of  them  being  .armed. 

The  form  of  indictment  for  night 
poaching  given  in  Jerv.  Arch,  is 
good.  The  King  v.  Kcndrick  and 
others.  106 

6.  Whether  the  preferring  of  an  in- 
dictment against  a  party  for  night 
poaching,  which  is  ignored,  is  a 
commencement  of  the  prosecution, 
within  sect.  4  of  the  stat.  9  Geo,  4, 
c.  69,  so  as  to  warrant  the  convic- 
tion of  the  party  on  another  indict- 
ment preferred  four  years  after  the 
offence,  qucere.  The  King  v.  Kill" 
minster,  41iJ 

7.  To  sustain  an  indictment  for  night 
poaclnng,  armed  &c.  the  parties 
must  have  been  in  the  place  charged 
in  the  indictment  with  intent  to 
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destroy  game,  &c.  there,  and  it  is 
incumbent  on  the  prosecutor  to 
convince  the  jury  that  the  defend- 
ants l)ad  an  intent  to  destroy  game, 
&c.  in  the  particular  place  men- 
tioned in  the  indictment.  The  King 
V.  William  Gainer  and  John  Gainer, 

415 
8.  Semble,  that  in  case  of  night  poach- 
ing, all  who  are  at  the  place,  each 
acting  his  part  with  a  common  in- 
tent, are  equally  guilty,  although 
some  only  are  bodily  upon  the 
land: — Held,  that  those  who  are 
watching  at  the  outside  of  a  pre- 
serve for  the  purpose  of  giving  the 
alarm  on  the  approach  of  the  game- 
keeper, to  others  who  arc  in  the 
preserve,  and  who  afterwards  go 
into  the  preserve  for  that  pur- 
pose, are  equally  guilty  with  those 
who  enter  the  preserve  at  first. 
The  King  v.  Passejf,  Meadows,  and 
others.  426 

NOTICE  OF  ACTION. 

1.  A  notice  of  action  to  justices,  un- 
der the  24  Geo,  2,  c.  44,  s.  1,  is 
sufficient,  which  is  indorsed  with 
the  name  and  place  of  business  of 
the  attorney,  although  he  actually 
resides  elsewhere.  Roberts  v.  Wil- 
Hams  and  another.  S93 

2.  If  ^.,  having  no  right  to  appre- 
hend Z?.,  direct  a  police  officer  to 
take  B,^  and  he  do  so,  B,  may 
maintain  an  action  for  false  impri- 
sonment against  A»\  but  if  A. 
merely  make  a  statement  to  the 
officer,  leaving  it  to  him  to  act  or 
not  as  he  thinks  proper,  and  the 
officer  then  take  A,<,  B/s  remedy 
against  A,  is  (if  any)  by  action  on 
the  case.    Hopkins  v.  Crowe.     440 

If  a  person  who  has  ill-treated  a 
horse  be  apprehended  by  one  who 
is  neither  the  owner  of  the  horse 
nor  a  peace  officer,  the  person  so 
apprehending  is  not  entitled  to  no- 


tice of  action  under  the  19th  sect,  of 
the  Stat.  5  &  6  mil.  4,  c.  59.  Ibid. 
3.  If,  under  that  stat.  s.  9,  a  peace 
officer  be  required  by  another  per- 
son to  take  a  third  person  into 
custody  for  cruelty  to  a  horse,  not 
committed  in  the  officer's  own 
view,  the  officer,  before  taking  the 
party  into  custody,  should  either 
hiquire  into  all  the  particulars,  or 
should  see  the  animal,  so  as  to 
form  a  judgment  as  to  what  has 
occurred.  Ibid. 

OVERSEERS. 

1.  Expenses  incurred  by  overseers 
in  resisting  an  appeal  against  their 
accounts,  cannot  be  charged  to  the 
parish,  although  such  resistance  be 
sanctioned  by  the  vestry.  The 
King  v.  Johnson.  746 

2.  An  overseer  is  not  bound  to  take 

precautionary  measures  against  the 

small-pox  by  causing  the  poor  to 

be  vaccinated.     And  even  if  the 

overseer  has,  by  the  direction  of 

the  vestry,  agreed  that  the  poor 

shall  be  vaccinated  at  the  expense 

of  the  parish,  and  refuses  to  fulfil 

that  agreement,  the  Court  will  not 

grant  a  criminal  information  against 

him;  although,  in  consequence  of 

his  conduct,  the  infection  of  the 

small-pox  has  spread  and  many  of 

the  poor  have  died.    Anonymous. 

199 
See  Pleading. 

PARISH  CLERK. 
Amotion  of. 

1 .  Where  a  vicar,  after  summons  to 
the  parish  clerk  to  attend  and  an- 
swer a  charge  of  intoxication, 
amoves  him  upon  insufficient  evi" 
dence  of  the  intoxication,  the  Court 
will  issue  a  mandamus  to  the  vicar, 
requiring  him'to  restore  the  clerk. 
Rex  v.  Neale,  clerk.  108 

2.  Qucere,  whether  it  would  be  a  suf- 
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ficient  ground  to  amove  a  clerk, 
that  fitnongit  his  neighbours  he  was 
notorious  as  a  drunkard, — nithout 
proot'of  particular  acES  of  intoxica- 
tion and  indecorum.  Ra  y.Ntalt, 
dtrk.  103 

3.  If  one  act  of  intoxication  be  relied 
on,  the  intoxication  and  consequent 
incapacity  to  perfonn  the  duties  of 
his  office,  when  required  to  do  so, 
should,  at  all  events,  be  distinctly 
prored.  Ibid. 

P.\RISH  PROPERTY. 
See  Ejectment. 

PLEADIXG. 
See  False  Imprisonment,  i. 
1.  To  trespass  for  an  assault  and 
false  imprisonment,  the  defendant 
pleaded  that  he  was  in  lawful  pos- 
session of  a  hou&e,  and  that  the 
plaintifT  iras  unlawfully  therein, 
and  had  been  requested  to  depart, 
but  had  refuMd,  whereupon  the 
defi^ndant  gently  laid  his  hands  on 
him  to  remove  him;  that  there- 
upon the  plainlitr  as&aulted  him  in 
the  presence  of  a  policeman,  where- 
fore he  caused  him  to  be  taken  to 
a  police  office.  Replication,  de  iii- 
jnrid.  The  defeniJant  proved  all 
the  matters  of  the  plea,  except  the 
flMfluft  by  the  plaintiff:— Held,  that 
the  plaintiff  was  entitled  to  recover 
damages  for  the  imprisonmeal. — 
Recce  v.  Taylor  and  anothtr.       35 

Who  tnlitUd  to  Intptettan  of  Poor- 
Ralei. 
2.  In  a  declaration  against  an  over- 
seer, &c.  for  the  penalty  imposed 
by  17  Geo.  2,  c.  S,  far  refusing  in- 
spection of  a  poor-rate,  it  is  suffi- 
cient for  the  plaintiff  to  describe 
Iiimself  as  an  inhabitant  of  the 
INirisii,  without  slating  tliat  he  is  a 
rated  inliabitaut.  Balcielw  v. 
nodgei.  530 


POOR. 

3.  In  such  a  declaration  againit  u 
assistant  oTerseer,  it  Ls  sutBdeiu  la 
charge  that  the  defendant  had  the 
rate  in  his  possession  as  such  as- 
sistant overseer,  without  espiesstr 
stating  that  the  defendant  wai  web 
an  assistant  overseer  as  made  it  bis 
duly  to  produce  ic,  iemble.        Hid. 

4.  .\t  all  events,  the  omission  of  tncti 
Btatement  could  only  be  taken  ad- 
vantage of  on  special  demurrer. 

M. 

5.  To  such  a  declaration  it  is  aofia 
that  the  rate,  at  the  time  of  the<k- 
mand  of  inspectioD,  was  not  a  (^ 
tittiig  rate.  M. 

6.  Still  less  that  it  was  an  old  nie 
unappealed  against,  and  the  tin 
for  appealing  against  which  bad  n* 
pired.  JfiL 

POOR. 

See  Poor  Rate — Rates — Removal 
OF  Paupers — Settlement. 

1.  Where  premises  in  the  parish  of 
A.  are  taken  hy  the  oversceis  of 
B.,  and  used  by  them  in  the  eni- 
pluynient  of  the  poor  of  B.,  sutli 
overseers  are  ratable  to  the  relief 
of  the  poor  of  .\.  Tie  Gitttrnen 
of  the  I'oor  of  BrUlol  V.  Umt  oj^d 
others.  Oil) 

i.  I'he  lui profitableness  of  an  occu- 
pation ofpremiscs  does  not  exempt 
from  ratability  to  the  relief  of  tl:e 
poor,  /All.'. 

3.  Qufere,  whether  an  objection  to  a 
poor-rate  Upon  an  occupier,  on  thi; 
ground  that  tho  character  of  the 
occupaiion  exempts  from  rata- 
bility, is  the  subject  of  ap]>eal  only, 
or  may  be  raised  in  an  action  oi 
trespass  or  replevin.  Ibid. 

4.  Under  79ih  section  of  the  Poor 
Law  Amendment  .^ct,  notice  of 
appeal  against  an  order  of  removal 
need  not  be  given  within  twenty- 
one  days  from  the  time  of  sending 
the  notice  of  chargeabiliiy  and  the 
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copies  of  tbe  order  and  examina- 
tion to  the  overseers  of  the  parish 
charged  by  such  order.  The  King 
V.  The  Justices  of  Suffolk.  816 
5.  Held,  that  the  practices  as  to  no- 
tices of  appeal  not  being  expressly 
altered  by  the  act,  remains  as  be- 
fore, although,  by  sect.  81,  the 
statement  of  the  grounds  of  appeal 
is  required  to  be  delivered  with 
such  notice,  or  at  least  fourteen 
days  before  the  sessions;  and 
therefore  where,  by  the  practice 
of  the  sessions,  eight  days'  notice 
only  is  required,  a  notice  of  appeal, 
given  eight  days  before  the  ses- 
sions^ is  sufficient,  provided  such 
statement  of  the  grounds  of  appeal 
be  delivered  fourteen  days  before 
the  sessions ;  at  least  where  the 
delivery  of  such  statement  is  ac* 
companied  with  the  service  of  a 
notice  of  appeal  de  facto,  although 
such  notice  be  erroneous,  as  pur- 
porting to  be  given  for  the  borough, 
instead  of  the  county  sessions. 

316 

Removal  of  Irish  Poor, 

6.  The  English-born  and  unemanci- 
pated  daughter  of  Irish  parents 
residing  in  England,  but  not  having 
done  any  act  to  gain  a  settlement, 
cannot,  upon  becoming  actually 
chargeable,  be  removed  to  the 
place  of  her  birth.  Rex  v.  Inho' 
bitants  of  Mile  End  Old  Town. 

453 

7.  But  in  such  case  the  parents,  to- 
gether with  all  such  of  their  chil- 
dren as  have  not  acquired  a  settle- 
ment in  their  own  right,  may  be 
passed  to  Ireland  under  3  &  4  fT. 
4,  c.  40.  Ibid, 

8.  Where  the  daughter  of  an  Irish 
pauper  is  removed  with  her  father 
to  Ireland  under  3  &  4  jr.  4,  c.  40, 
her  bastard  child  born  in  England 
cannot  be  removed  with  ber,  al- 
though within  the  age  of  nurture. 

Ibid. 


ReUefto  Child,  where  it  renders 
Father  chargeable, 

9.  Relief  given  to  a  child  of  Irish 
parents  about  sixteen  years  of  age, 
but  residing  with  his  father*s  family, 
renders  the  father  actually  charge- 
able within  3  8c  ^W,  4,  c.  40,  not- 
withstanding s.  56  of  the  Poor  Laws 
Amendment  Act,  (4  &  5  JF.  4.  c. 
76\  Ibid, 

10.  The  latter  act  was  held  not  to 
apply  to  Irish  and  Scotch  paupers. 

Ibid. 

11.  Whether  relief  to  a  child  of  Eng- 
lish parents  above  sixteen,  but  re- 
siding with  his  father,  given  since 
the  passing  of  the  Poor  Laws 
Amendment  Act,  renders  the  fa- 
ther chargeable,  queer e.  Ibid, 

POOR-RATE. 

See  Canal — Poor— Pleading,  2 — 

Rates. 

1.  On  the  15th  of  August,  1828,  an 
increased  poor-rate  was  assessed  on 
certain  premises,  against  which  an 
appeal  was  entered  at  the  October 
sessions,  and  respited  to  the  fol- 
lowing sessions  in  January.  On 
the  15th  of  December,  1828,  the 
overseers  distrained  for  the  in- 
creased rate;  but,  to  prevent  a 
sale,  the  amount  was  paid  under 
protest,  and  the  distress  relin- 
quished. The  rate  was  subse- 
quently reduced,  in  consequence  of 
the  decision  of  the  Court  of  King's 
Bench,  on  a  case  sent  up  by  the 
justices  on  the  hearing  oi  the  ap- 
peal. It  did  not  appear  that  any 
notice  in  writing  of  the  appeal  had 
been  given  to  the  overseers,  pur- 
suant to  the  41  G.  3,  (U.K.)  c.  23, 
s.  2,  before  the  levy.  In  an  ac- 
tion brought  by  the  party  on  whom 
the  increased  rate  was  made  against 
the  defendant,  one  of  the  overseers 
at  the  time  of  the  levy,  to  recover 
back  tbe  excess  above  the  last  ef- 
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fective  rate,  as  money  had  and  re- 
ceived to  his  use  : — Held,  that  as 
no  notice  of  appeal  had  been  given 
to  the  overseers,  pursuant  to  the 
second  section  of  the  statute,  the 
action  could  not  be  maintained. 
Pfiestleu  v.  Watson,  141 

2.  This  Court  will  not  issue  a  man- 
damus to  compel  magistrates  to 
issue  a  distress-warrant  to  enforce 
the  payment  of  poor-rates,  where 
it  is  doubtful  whether  the  warrant 
would  be  legale  and  the  rates  are 
recoverable  by  another  mode  of 
proceeding.  Rex  v.  Hall  and  Dyer, 

88 

'  Exemption  under  Local  Act, 

d.  It  is  not  necessary,  in  order  to 
create  a  statutory  exemption  from 
poor  rates,  that  the  act  should  in 
express  terms  exempt  from  such 
particular  rates  ;  but  it  is  sufficient 
if,  by  fair  construction  of  the  words 
of  the  act,  the  exemption  clearly 
appears.  Rex  v.  The  Inhabitants  of 
Earnby  Dun,  10 

4.  Therefore,  where  in  a  local  act, 
(by  which  a  company  are  em- 
powered to  make  !!ic  river  D. 
navigable  and  to  make  new  cuts 
through  the  adjoining  lands)  it  is 
enacted  that  the  company  '*  shall 
not  be  taxed  or  assessed  for  the 
navigation  or  the  profits  thereof 
at  any  place  except  the  towns  of 
A.  and  B."  where  account  books 
are  directed  to  be  kept ;  the  Court 
held  that  an  exemption  from  poor- 
rates,  in  respect  of  lands  taken  for 
the  purpose  of  the  act  elsewhere 
than  in  A.  or  B.,  was  created ;  and 
this  although  no  part  of  the  navi- 
gation is  within  the  town  of  A. 

Ibid. 

5.  And  by  a  subsequent  local  act, 
after  reciting  that  it  would  be  ad- 
vantaflfoons  to  abandon  tlic  exist  ins 
navigation  in  certain  parts,  and 
to  make  new  cuts  in  lieu  thereof, 


and  empowering  the  company  td 
make  certain  new  cuts  and  to  re- 
ceive additional  tolls  in  coDs^ 
auence  thereof,  it  was  enacted, 
that  the  cuts  should,  when  made, 
be  considered  and  taken  as  part  of 
the  navigation  of  the  river  D.; 
and  that  all  provisoes,  directions, 
restrictions,  penalties,  and  forfeit* 
ures,  in  the  former  acts,  respecting 
the  boatmen  employed  on  the  said 
river,  the  owners,  commanders, 
&c.  of  boats,  &c.  or  other  persons 
employed  thereon,  or  passing  tk 
locks  of  the  said  river,  or  makiog 
obstructions  thereon,  or  in  anj 
other  respect  relating  to  or  k 
the  benent  or  protection  of  ik 
said  navigation,  and  all  otbR 
powers  and  authorities  therein  con- 
tained, should  extend  and  be  ap- 
plicable to  the  said  cuts,  &c  as 
fully  in  every  respect  as  if  the  said 
cuts,  &c.  had  originally  been  part 
of  the  river  D.  navigation,  and  had 
been  inserted  in  the  several  acts: 
— Held,  that  the  company  were 
exempted  from  poor-rates  in  re- 
spect of  land  not  in  A.  orB.  taken 
by  them  under  the  powers  of  this 
act,  and  used  for  cuts  in  lieu  of 
part  of  the  old  navigation.  Ibid, 
6.  The  words  '*  shall  when  made  be 
considered  and  taken  as  part  of  the 
navigation  of  the  river  D.,*'  are 
alone  sufficient  to  extend  to  the 
new  cuts  the  exemption  from  as- 
sessment which  had  previously  ex- 
isted in  respect  of  the  navigation 
generally.  Ibid. 

Liability  in  respect  of. 

8.  Where  by  a  local  act  for  the  go- 
vernment of  a  parish,  collectors  of 
the  rents  of  houses,  &c.  within  the 
parish,  "  the  yearly  assessment  or 
valuation  whereof  respectively 
shall  he  less  than  30/."  are  made 
liable  to  be  rated,  and  compellable 
to  pay  the  rates  in  respect  of  such 
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IiDuscs,  &c. ;  Si-oibtc,  that  tlie  lia- 
bilitj  of  the  collector  extends  only 
to  cases  in  which  the  real  and  not 
the  assessed  value  of  the  houses 
respectively,  S:c.  is  under  301.  Rex 
V.  Hall  and  Dyer,  Etquirtt.       £46 


PRACTICE  IN  CRIMINAL 
CASES. 
].  A.  was  lo  be  tried  for  felony  at 
the  assizes  for  the  county  of  W., 
and  B.,  a  material  witness  for  A., 
was  coininitted  to  the  W,  city  pri- 
son for  further  examination,  on  a 
charge  of  felony: — Held,  that  be- 
fore the  trial  of  A.,  the  governor 
of  the  W.  city  prison  ought  to  al- 
low A.'a  attorney  to  see  fi.  in  his 
presence.     Rex  v.  Sarah  SimmaHdg. 
399 

Dtlnery  of  Particulars  of  Offence 
charged  in  Indklment. 
ft.  The  Court  ordered  the  prosecu- 
tor of  an  indictment  far  a  nuisance 
to  give  tlic  defendant  a  note  of  the 
nuisances  intended  lo  be  proved. 
Rex  V.  Curwood  and  others.        S93 

3.  A  rule  for  this  purpose  may  be 
granted  without  affidavit,  upon 
reading  the  indictment  only.     Ibid. 

Property  taken  from  accused  Persons. 

4.  A  police  officer  who  apprehended 
n  person  on  a  charge  of  rape,  took 
from  him  a  watch  and  other  ar- 
ticles. Tlic  judges  of  the  Court 
at  which  he  was  indicted,  on  mo- 
tion supported  by  afHdavit,  directed 
the  property  to  be  given  up  to  the 
prisoner,  saying  that  it  ought  not 
to  have  been  taken  from  him.  Rex 
V.  William  Kinsey.  4£0 

5.  A  constable  who  apprehends  apri- 
Goner,  lias  no  right  to  take  away 
from  him  any  money  which  he  has 
about  him,  unless  it  is  in  some  way 
coniiecied  with   the  ofTence  with 


QUO  WARRANTO.     769 

which  he  is  charged,  as  he  thereby 
deprives  him  of  the  means  of 
making  his  defencei  Rex  v.  O'Don- 
ntll.  397 

And  see  Confession — Dgfositioks. 


PRINCIPAL  AND  ACCESSORY. 

See  House  Breakiho— Nioht 

Poaching,  8. 

QUO  WARRANTO. 
By  a  local  act,  the  inhabitants  of  an 
incorporated  district  arc  directed 
to  elect  governors  and  directors  of 
the  poor, — who  are  authorized  to 
make  orders  and  regulations  re- 
specting the  poor  and  the  poor- 
rates,— are  lo  make  out  a  list  of 
sixteen  inhabitants  or  occupiers, 
from  which  hsi  justices  at  a  petty 
session  are  to  elect  four  lo  be 
overseers  of  the  poor, — are  em- 

Eowered  lo  appoint  watchmen  and 
eadles,  (who  are  to  be  sworn  in 
as  constables,  and  act  as  such 
whilst  in  execution  of  the  powers 
of  this  act,  and  who,  together  with 
the  constables  duly  appointed,  are 
to  be  under  the  direction  and  con- 
trol of  the  governors  and  direc- 
tors,) clerks,  collectors,  treasurers, 
insnectors,  assistant  overseers, 
ana  all  such  other  officers  as  they 
may  think  fit, — to  dismiss  them, 
and  pay  ihem  such  salaries  as  they 
may  think  proper, — are  to  ascer- 
tain and  settle  the  sum  to  be  as- 
sessed for  parochial  purposes,  (for 
which  sum  poor-rates  are  to  be 
made  by  the  inhabitants,) — are  to 
have  vested  in  them  all  houses, 
Sec,  used  for  the  accommodation 
of  the  poor,  and  of  the  watchmen 
and  beadles,  and  all  other  property 
purchased  for  those  purposes,  and 
are  to  sue  and  be  sued,  and  to 
prosecute  by  indictment  or  infor- 
mation : — Held,  that  the  office  of 
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governor  and  director  is  not  such 
an  office  that  an  information  in  the 
nature  of  a  quo  warranto  will  lie 
for  nn  usurpation  of  it.  Rex  v. 
Ratnsden  and  others*  275 

RAILWAY  ACTS. 

Effect  of  clause  in  railway  nets  for 
incorporating  the  provisions  of 
another  act.  The  Sirhowy  Tram- 
road  Company  v.  J,  Jones  and  others, 
jy,  Homfray  v.  Jones,  1 85 

RATES. 

See  Highways,  2 — Poor  Rate — 
Sewers*  Rate. 

1,  The  Court  cannot  compel  the  of- 
ficers of  a  parish  to  permit  the 
rate-payers  of  the  parish  to  take 
copies  of  or  extracts  from  a  book 
containing  all  parochial  rates  and 
accounts  of  all  moneys  received 
for  parochial  purposes,  but  not 
containing  any  account  of  paro- 
chial disbursements,  kept  under 
the  directions  of  a  local  act.  So 
although  the  parish  have  adopted 
the  provisions  of  52  Will,  4,  c.  60, 
(tlie  Vestry  Act.)  Rex  v.  P'cstry' 
men  and  Vestry  Cleric  of  St,  Mary- 
Ic-Donc,  7VZ 

2,  A  corn  rent  given  by  an  act  for 
inclosing  lands,  and  extinguishing 
tithes  to  the  rector  in  lieu  of  titlics, 
is  ratable  to  tlic  relief  of  the  poor, 
unless  there  be  an  express  clause 
of  exemption.  Rex  v.  Inhabitants 
of  Wistow,  (SS2 

3,  Where  therefore  a  commissioner 
appointed  under  such  an  act  is  di- 
rected to  ascertain  the  yearly  va- 
lue of  all  the  tithes,  moduses  &'c., 
and  in  making  such  valuation,  the 
tithes  of  all  lands  are  **  to  be 
deemed  equal  in  value  to  one-fifth 
part  of  the  annual  net  value  of 
such  lands,"  and  a  corn  rent  equal 
to  the  value  of  the  tithes  is  to  be 


settled  and  charged  in  due  propa- 
tions  upon  the  lands,  and  to  be 
payable  to  the  rector  by  the  occo- 
piers  of  the  lands, — the  rector  is 
liable  to  be  rated  in  respect  of  sudi 
corn  rent*  iU. 

4.  An  incorporeal  hereditament 
cannot  be  made  ratable  to  the 
relief  of  the  poor,  by  virtue  of  a 
local  act  of  parliament,  except  by 
clear  and  express  words.  Cdt- 
brook  V.  TickeU  and  Walker.    637 

5.  By  a  local  act,  the  rector,  chnrcb- 
wardens,  overseers,  and  vestry- 
men of  a  parish,  are  authorised  to 
make  three  distinct  rates  upon  all 
persons  who  shall  inhabit,  holii 
occupy,  possess,  or  a^oy  any  laai, 
house,  shop,  warehouse,  or  otha 
building,  tenement,  or  hereditamad^ 
that  is  to  say,  one  rate  for  tlie  re- 
lief of  the  poor,  another  for  the 
repair  of  the  church,  and  another 
for  cleansing  and  lighting  tbe 
streets,  and  repairing  the  highwayi 
of  the  parish, — such  last-mentioQ- 
ed  rate  to  be  a  pound  rate  upon 
the  annual  rent  or  value  of  all 
messuages,  lands,  tenements,  and 
hereditaments,  as  should  be  held 
or  occupied  within  the  parish:— 
Held,  that  the  word  *'  heredita- 
ment," as  used  in  the  former  as 
well  as  the  latter  part  of  the  enact- 
ment, means  such  hereditaments 
only  as  are  the  subject  of  actual 
corporeal  occupation,  and  that  there- 
fore no  incorporeal  hereditament  is 
thereby  made  ratable.  Ibid, 

6.  A  river  navigation  company  is  to 
contribute  to  the  relief  of  the  poor 
in  a  parish  through  which  a  por- 
tion of  the  navigable  river  passes, 
in  proportion  to  the  profit  result- 
ing from  that  portion  ;  such  profit 
is  to  be  calculated  at  the  amount 
of  rent  which  a  tenant  would  p.iy. 
Rex  V.  Inhabitants  of  Woking,  29J 

7.  When  therefore  the  company  re- 
ceive the  tolls  to  their   own  use, 
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tlie  amount  of  tlie  repairs,  and  of 
the  expenses  necessnry  to  the  car- 
rying on  of  the  undertaking,  and 
also  a  per  ccntage  equal  to  a  rea- 
sonable tenant- profit,  must  be  de- 
ducted from  the  gross  receipts  in 
fixing  the  ratable  value.  Rex  v. 
In/ialiilanta  of  IVoking.  295 

8.  But  no  deduction  it  to  be  made  in 
respect  of  burthens  imposed  upon 
the  profits  of  the  navigation,  or  in 
respect  of  compensation  payable 
to  the  owners  of  property  injured 
by  the  navigation.  Ibid. 

0.  The  want  of  certainty  in  the  spe- 
cification of  some  of  the  property 
included  in  a  poor  rale,  is  no 
ground  for  refusing  a  mandamus 
to  justices  to  issue  warrants  of  dis- 
tress for  levying  the  amount  of  a 
pariicular  assessment.  The  de- 
fect is  ground  of  appeal  only.  The 
King  V.  Matthew  Wilton  and  John 
Nicholas  Coult hurst,  Eiqri.  Jutliets 
of  the  Weit  Riding  of  Yorkshire. 

215 

10,  It  is  no  groimd  of  discharging  a 
rule  nisi  for  a  mandamus  to  jus- 
tices to  enforce  a  poor-rate  which 
the  party  rated  has  refused  to  pay, 
and  for  which  the  justices  have  re- 
fused to  issue  a  warrant  of  distress, 
that  since  the  granting  of  the  rule 
a  tiiird  party  has  tendered  the 
amount  of  the  assessment  to  the 
overseer.  Ibid. 

11,  But  it  is  an  answer  to  such  an 
application,  that  at  the  meeting  of 
justices  when  the  warrant  was  de- 
manded, the  overseer  came  under 
a  promise  to  prove  that  the  occu- 
pation of  the  jMirty  rated  was  be- 
ncticial,  and  failed  to  do  so,  where- 
upon the  justices  decided  against 
tlie  rote, — although  it  was  not  ne- 
cessary, in  point  of  law,  that  the 
occupation  should  have  been  be- 
neficial. Ibid. 

12,  The  overseer  oughttohavegone 
again,  and,  after  saying  that  the 


be  beneficial, 
Ibid. 


REMOVAL  OF  PAUPERS. 

1,  By  an  order,  unappealed  against, 
a  pauper  is  removed  from  A.  to 
the  parish  of  B,  in  the  county  of 
S. — B.  at  that  time  consists  of  two 

a,  (jo 

■n  poor)  in  the 
county  of  S.,  and  one  township,  E., 
(separately  maintaining  its  own 
poor,)  in  the  county  of  W, 

This  order  is  conclusive  upon 
that  part  of  B.  which  lies  in  the 
county  of  S.,  semble.  Rex  t.  !»• 
habilantt  of  Oldbury.  'S7S 

2.  After  the  removal,  C.  andD.,  be- 
ing  required  by  mandamus  so  to 
do,  elect  separate  overseers  and 
maintain  their  poor  separately. 
The  same  pauper  is  afierwards 
removed  from  A.  to  the  township 
of  C.  C.  is  not  estopped  by  the 
former  removal.  Ibid, 

RENT. 
See  DisTBESs  for  Reht. 

ROADS. 
See  HioiiwAYB, 

1.  Where,  by  an  act  of  parliament, 
trustees  are  authorized  to  make  a 
main  tine  of  road  from  one  point 
to  another,  and  a  portion  only  of 
the  road  is  completed,  the  district 
through  which  the  part  completed 
is  situate,  is  not  hound  to  repair  it, 
although  made  by  the  trustees, 
and  used  by  the  public,  and  re- 
paired by  the  district,  for  upwards 
of  thirty  years,  and  although  it 
be  of  great  utility  to  the  public. 
Res  V.  Inhabitants  tf  Edge  Lane. 

627 

2.  Nor  does  it  make  any  difference 
that  the  line  of  road  has  been  in 
some  measure  varied  by  subse- 
quent acts  of  parliament,  and  the 
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completed  parts  made  the  subject 
of  distinct  enactments  with  respect 
to  repairs  and  tolls  to  be  done  and 
taken  by  the  trustees ;  the  object 
of  all  the  acts  being  to  make  a 
communication  between  the  same 
districts.  Rex  v.  Inhabitants  of 
Edge  Lane.  527 

Inclosure  Act. 

3.  An  act  for  inclosing  lands  in  the 
parish  of  A.,  authorized  commis- 
sioners to  make  new  roads,  and 
also  to  direct,  turn,  alter,  or  stop 
up  any  of  the  present  public  roads, 
as  they  should  think  proper; — di- 
rected them  to  prepare  and  sign  a 
map  describing  the  roads,  and  to 
give  certain  notices   therein  pre- 
scribed, and  to  hold  a  meeting  for 
the  purpose  of  hearing  objections, 
in  whicli  they  were  to  be  assisted 
by  a  justice  of  the    peace, — the 
said  commissioners  and  justice  to 
have  power  to  confirm  and  alter 
the  map ; — and  all  roads  not  set 
out,  or  finally  ordered  or  directed 
to  be  set  out  and  continued,  were 
to  be  for  ever  stopped  up  and  ex- 
tinguished, and  deemed  and  taken 
to  be  part  of  the  lands  to  be  di- 
vided and  allotted  :  Provided,  that 
no  roads  passing  through  old  inch- 
sures   should  be  stopped   up,   di- 
verted, turned,  or  altered,  without 
an  order  of  two  justices: — Held, 
that  a  road  passing  partly  through 
old    inclosures    and    partly   over 
lands  to  be  inclosed,  was  not,  nor 
was  any  part  of  it  extinguished  by 
reason  of  its  not  being  mentioned 
or  set  out  in  the  map  or  award, 
and  of  the  latter  part  of  it  being 
included    within    a   private   allot- 
ment.    Rex  V.  Marquess  of  Down- 
shire.  539 
4.  By   an  order  of  justices    it    was 
stated,  that  three  justices  hating 
particular^  viewed  the  public  roads 
within  the  parish  of  A.,  therein- 


afler  described,  and  being  satitlui 
that  they  were  unnecessary  to  be 
continued,  did  order  that  such 
roads  should  be  stopped  up  and 
extinguished  : — Held«  that  this  or- 
der was  invalid,  inasmuch  as  it  did 
not  appear  upon  the  face  of  it  that 
the  justices  were,  ttpon  the  r«nr, 
satisfied  that  the  roads  were  uone- 
cessary.  Ibid. 

5,  The  Court  will  make  the  same  in- 
tendment in  favour  of  an  order  of 
justices  as  in  favour  of  a  convic- 
tion. Ibid. 

SESSIONS. 

See  Settlement,  84,  35,  36,  37, 58. 

1.  Upon  the  trial  of  an  indictment  at 
the  quarter  sessions,  that  Court  is 
the  sole  judge  of  the  propriety  of 
the  entry  of  the  verdict.  The  King 
V.  The  Justices  of  Suffolk.         221 

2.  Where,  therefore,  upon  a  special 
finding  by  the  jury,  amounting  to 
an  acquittal,  the  chairman  directs 
a  verdict  of  guilty  to  be  entered, 
the  Court  of  K.  B.  will  not  grant  a 
mandamus  requiring  the  minute  of 
the  verdict  to  be  altered  according 
to  the  fact.  Ibid. 

3.  The  only  course  open  to  the  pri- 
soner is  to  apply  to  the  crown  for 
a  pardon.  Ibid. 

4.  Where  an  appeal  to  the  quarter 
sessions  is  given  by  a  statute  against 
any  conviction  under  if,  to  any  per- 
son aggrieved  by  such  convicuon, 
provided  he  give  to  the  respondent 
a  notice  in  writing  of  such  appeal, 
and  of  the  cause  and  matter  thereof, 
and  the  court  of  quarter  sessions 
are  directed  to  hear  and  determine 
the  matter  of  the  appeal,  that  Court 
can  adjudicate  only  on  the  matter 
stated  in  the  notice.  Rex  v.  Bouli- 
bee.  49G 

5.  And  therefore  where,  in  the  ap- 
pellant's notice,  grounds  of  appeal 
relating   to   the    werits    only   are 
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Stated,  the  sessions  cannot  quash 
the  conviction  for  defect  o(  jfortn. 
Hex  V.  BouUbee.  496 

SETTLEMENT. 

By  renting  SfC,  a  Tenement, 

1.  No  settlement  can  be  gained  since 
the  passing  of  1  WilL  4,  c.  1 8,  by 
the  renting  and  occupation  of  a 
tenement,  by  a  party  who  allows 
an  undertenant  to  have  the  exclu- 
sive occupation  of  rooms  in  the 
tenement,  for  however  short  a 
period  such  occupation  may  con- 
tinue, and  however  small  may  be 
the  sum  paid  in  consideration  of  it. 
Rex  V.  Inhabitants  of  St,  Nicholas, 
Colchester.  1 

2.  Semble,  that  a  letting  of  rooms  by 
an  innkeeper  to  his  guests,  is  not 
such  an  underletting  as  would  de- 
feat the  settlement.  Ibid, 

3.  Where  a  party  rents  and  occupies 
for  a  year  a  tenement  in  A.,  at  the 
yearly  rent  of  10/.,  and  before 
payment  of  the  full  rent  is  removed 
to  B.,  by  an  order  which  is  not 
appealed  against,  or  which  is  con- 
firmed on  appeal,  he  may,  by  a 
subsequent  payment  of  the  re- 
mainder of  the  rent,  acquire  a  set- 
tlement in  A.,  under  6  Geo.  4,  c. 
57  and  1  Will,  4,  c.  18.  Rex  v. 
Inhabitants  of  fViUoughby.         S25 

4.  The  forty  days*  residence  required 
under  this  head  of  settlement,  must 
be  within  the  year  of  occupation ; 
but  at  what  period  of  the  year  it 
takes  place  is  immaterial.        Ibid. 

5.  A  settlement  may  be  gained  under 
1  Will,  4,  c.  1 8,  by  a  party  hiring  a 
house  and  residing  in  it  for  a  year, 
notwithstanding  that  he  is  in  the 
habit  of  taking  in  persons  to  sleep 
in  some  of  the  rooms, — sometimes 
letting  a  bed  and  sometimes  half  a 
bed, — generally  by  the  night  only, 
but  occasionally  by  the  week, — 
such  persons  having  no  right  to  the 
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rooms  during  the  day,  and  he  re- 
taining the  keys  of  all  the  roomi 
and  having  constant  access  to  and 
control  over  the  whole  house. 
Rex  V.  Inhabitants  of  St.  Giles  in  the 
Fields.  476 

Exclusive    Occupation    of   Tenement 
under  1  Will.  4,  c.  18. 

6.  Where  the  hirer  of  a  tenement, 
consisting  of  a  house  and  land,  sells 
the  growing  crops  before  the  ex- 
piration of  the  year,  and  retains 
possession  of  the  house  only,  he  is 
not  the  occupier  of  the  tenement 
during  the  whole  of  the  year,  so  as 
to  gain  a  settlement  under  I  Will. 
4,  c.  18.  Rex  V.  Inhabitants  of 
Pakefield,  488 

7.  A,,  hiring  a  house  in  the  parish  of 
Dale,  before  the  end  of  the  year 
leaves  the  parish,  with  his  goods 
and  with  that  part  of  his  family 
who  resided  with  him.  A  son  of 
A,,  who  had  previously  resided 
with  A,,  by  the  direction  of  A. 
sleeps  in  the  house  till  the  end  of 
the  year,  boarding  with  his  master 
in  another  part  of  the  parish.  This 
is  not  a  continuance  of  occupation 
in  A.  for  the  purpose  of  gaining  a 
settlement.  Imd. 

8.  So,  although  A,  leaves  in  the 
house  a  portion  of  his  ffoods,  which 
cannot  be  conveniently  removed. 

Ibid. 

9.  Payment  of  rent  by  a  trustee,  out 
of  the  produce  of  effects  assigned 
to  him  by  the  tenant,  in  trust  for 
the  payment  of  the  rent  and  taxes, 
and  other  charges  and  expenses  in 
respect  of  the  land  occupied  by  the 
tenant,  and  of  debts,  is  not  a  pay- 
ment by  the  tenant  within  1  WUl. 
4,  c.  18,  for  the  purpose  of  gaining 
a  settlement.  Ibid. 

By  Estate. 

10.  A.  being  with  B,,  C,  and  Z).,  next 
of  kin  to  an  intestate,  takes  out 
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adtnhiistiation,  mod  then  all  fonr 
join  in  a  mortgaee  of  a  leasehold 
teoenient,  id  the  parish  of  Dale, 
formerly  the  property  of  the  in- 
Ustaie,  and  divide  between  ihem 
the  money  advanced.  Subiequent- 
Ij  B.,  in  consideration  of  a  sura  of 
monev  then  paid,  verbatlv  agrees 
with  C.  to  sell  hi'tn  all  his  interest 
in  the  (enemeni,  and  after  a  lapse 
of  some  time  joiiu  A.  and  D.  m 
releatinft  all  their  interest  to  C. 
Held,  that  B.  did  not,  by  a  resi- 
dmoe  in  Dale  for  forty  days  be- 
tween making  the  agreement  and 
executing  the  release,  gain  a  set- 
tlemeDi  by  estate  in  that  parish. 
JI(X  T.  MabiianU  oJCreprina.  *ab 

11.  Under  a  dcTise  of  land  in  Date 
lo  tmstect,  upon  imit  to  sell  and 
pay  debt*  and  legacies,  and  to  pay 
the  residue,  if  any,  to  A., — A,  has 
an  equitable  estate  in  Dale,  from 
which  be  t*  irremovable,  and  in  re- 
spect of  which,  by  forty  days*  re- 
sidence in  the  parish,  he  gains  a 
■ettlement  in  Dale,  vrhether  the  re- 
siduary interest  be  or  be  not  of  any 
Talue.  Any  inquiry  therefore  into 
the  state  of  the  accounts  and  the 
solvency  of  the  estate,  is  irrelevant 
to  the  question  as  to  A'a  settle- 
ment in  Dale.  Hex  v.  Iniabilanls 
o/A*lacHy,  C99 

BsBirti. 

12.  A  primi  facie  case  of  settlement 
by  evidence  of  the  place  of  birth 
of  the  pauper,  may  be  answered 
by  proof  of  the  maiden  settlement 
of  bis  mother,  without  shewing 
that  his  father  had  no  settlement. 
Rex  V.  Imiabitanls  of  Si.  Mary, 
Lekater.  241 

By  Apprtntketkip, 

13.  The  true  test  whether  an  agree- 
ment is  a  contract  of  hiring  and 
•ervice  or  a  contract  of  sppreu- 
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ticeship,  is  the  apparent  ol^  gt 

the  parties  ;  and  if  that  ol^ect  be 
lor  the  ooe  party  to  teach  and  die 
other  to  learn,  the  ^reemeat  is  a 
contract  of  apprenticeship.  Bti 
V.  InhtAUoMtt  of  Gnat  IfaJ^tii. 
367 

U.  It  is  not  necessary  that  the  in- 
cise words  '*  teach"  or  **  lesni,'' 
should  occur  in  the  agreenwnt,  to 
constitute  it  a  cootract  of  ippren- 
ticeship.  lUi. 

in.  The  trustees  of  a  charity  booad 
out  an  apprentice  to  R. :  the  iw- 
■ideration  money  expressed  in  tlie 
indenture  was  10/.  paid  by  tbe 
trustees :  previously  to  the  eioa- 
tion  of  the  indenture  the  appo- 
tice's  grandfather,  irio  iror  w  ^d(] 
to  the  uidntitTr,  had  agreed  witk 
the  mistress  that  the  preminm 
shoidd  be  251. ;  and  subMqueoil; 
to  the  execution  the  grandfitba 
paid  to  the  mistress  15/.  Of  die 
contract,  or  of  the  payment  of  any 
sum  beyond  the  10/,  the  trustees 
were  entirely  ignorant.  Held,  dnt 
the  agreement  by  the  grandfitber 
to  pay  the  additional  sum  of  13/. 
was  a  binding  agreement,  andthit 
therefore  the  indenture  was  voiJ 
by  S  Ann.  c.  9,  s.  39,  for  not  stat- 
ing the  full  consideration.  Rex  i. 
Inhabitanli  of  Amerthant.  4.SJ 

16.  No  settlement  is  acquired  bj 
service  under  an  indenture  of  ap- 

[irenliceship  ordered,  made  and  sl- 
owed under  56  Geo.  3,  c.  139, 
unless  the  notice  requir^  hy  sec- 
tion 3  was  duly  given  and  wis 
E roved  to  the  justices  before  al- 
ivrance.  Rex  v.  InhabitmU  of 
Whiston.  5U 

17.  But  where  an  indenture,  whereby 
the  overseer  of  A.  hound  a  pauper 
apprentice  to  a  master  in  B.,  undet 
that  statute,  appears  on  the  face 
of  it  to  have  been  made  in  pursa- 
ance  of  an  order  of  juMtces,  and  to 
hare  been  allowed  by  tbem,  it  will 
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be  presumed,  until  the  contrary  be 
shewn,  that  such  notice  had  been 
duly  given  and  was  proved  to  the 
magistrates  before  allowance.  Rex 
V.  Inhabitants  of  Whiston,  514 

18.  Under  43  Eliz.,  c.  2,  the  overseers 
of  a  parish  had  authority,  with  the 
assent  of  two  justices,  to  bind  ap- 
prentice a  child  of  parents  legally 
settled  and  resident  in  and  charge- 
able to  such  parish,  although  such 
child  be  at  the  time  of  executing 
the  indenture  resident  elsewhere, 
and  not  a  burthen  upon  the  parish. 

So,  although  the  binding  were  to 
a  roaster  resident  out  of,  and  un- 
connected with  the  parish,  the  mas- 
ter's consent  having  been  express- 
ed by  his  execution  of  the  inden- 
tures. Rex  V.  Inhabitants  of  St. 
George,  Exeter.  208 

By  Hiring  and  Service. 

19.  J.  hires  men  from  5th  April, 
1816,  to  5th  April,  1817,  to  hew, 
work,  fill,  and  drive  coals,  and  to 
do  such  other  work  as  shall  be 
necessary  for  the  carrying  on  of 
A.*s  colliery,  and  as  they  shall  be 
required  and  directed  to  do  by  A. ; 
the  men  to  receive  2s.  6d.  for  each 
day  that  they  shall  be  laid  idle  (be 
unemployed)  by  A.,  except  on  the 
pay-Saturdays,  when  the  pit  is 
going  single  shift  (working  twelve 
hours) ;  but  the  pit  going  double 
shifts  (working  twenty-four  hours), 
the  men  to  work  one  shift,  in  order 
to  make  each  shift  work  eleven 
days  (t.  e.  in  a  fortnight),  and,  ex- 
cept when  prevented  by  sickness 
or  other  unavoidable  cause,  to  do 
and  perform  a  full  day's  work  on 
every  XDorUng-dayy  except  a  single 
shift  on  the  ptnf-SaturdaySj  and  in 
default  thereof;  for  every  such  de- 
fault to  pay  2«.  6d.  to  A. : — Held, 
that  in  this  hiring  there  was  an  ex- 
ception of  pay-Saturdays  and  Sun- 


days, and  that  therefore  no  settle- 
men  was  gained  by  service  under 
such  hiring.  Rex  v.  Inhabitants  of 
Cowpen.  673 

20.  A  hiring  under  which  the  servant 
is  to  work  ten  hours  a  day,  from 
five  in  the  morning  to  six  in  the 
evening,  and  to  leave  off  in  the 
middle  of  the  day  on  Saturdays,  so 
as  to  make  up  the  ten  hours  a  day, 
is  an  exceptive  hiring.  Rex  v. 
Inhabitants  of  Norton-Bavant.    88 

21.  By  the  regulations  of  a  county 
bridewell,  the  keeper  may  appoint 
turnkeys,  subject  to  the  approba- 
tion and  confirmation  of  the  visit- 
ing justices  ;  the  keeper  may  sus- 
pend such  turnkeys  for  disobedi- 
ence or  improper  behaviour,  but 
must  make  a  report  to  the  justices 
within  three  days,  and  must  not 
make  new  permanent  appointments 
until  the  visiting  justices  have  made 
inquiry  :  the  turnkey  is  to  be  paid 
by  the  county  treasurer,  but  is  to 
be  in  all  other  respects  under  the 
immediate  orders  and  control  of 
the  keeper  :  any  turnkey  convict- 
ed of  drunkenness,  may  be  dis- 
missed by  the  justices:  —  Held« 
that  a  turnkey  appointed  m  pursu- 
ance of  such  regulations,  and  at  an 
annual  salary,  is  not  a  servant  either 
to  the  justices  or  the  kteper,  so  as 
to  be  al)le  to  acquire  a  seiileiiii  in 
by  hiring  and  service.  Rex  v.  ///- 
habitants  of  Sparsholt.  47  9 

By  serving  an  Office. 

22.  An  office  in  a  parish,  ta  which 
the  officer  may  be  appointed  for 
any  discretionary  period,  is  not  an 
annual  office  within  3  &  4  WiU.  Sp 
Mary,  c.  11,  s.  6,  and  9  &  10  Will. 
3,  c.  11.  Rex  V.  Inhabitants  of 
Middlexvich.  182 

23.  Therefore,  a  man  in  fact  appoint- 
ed to  and  serving  such  office  for  a 
year,  and  residing  within  the  parish. 
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cannot  gain  a  MtUement  thereby. 
Rex  V.  Inhabitants  of  MiddUwich, 

182 

24.  Where  in  case  of  a  general  ap- 
pointment to  an  ofBce,  such  ap- 
pointment will  enure  as  an  appoint- 
ment for  a  year,  the  office  is  an 
annual  office  within  those  statutes. 

Ibid. 

25.  No  settlement  is  gained  by  the 
execution  of  an  office  (e.  g.  that  of 
pinder,)  for  a  town,  to  which  the 
party  is  appointed  at  a  court  held 
within  and  for  a  manor,  which 
manor  does  not  extend  over  the 
whole  town,  and  there  being  no 
special  custom  warranting  such  ap- 
pointment. Rex  V.  St,  Mary f  New- 
market. 94 

26.  A  person  inrolled  as  a  member 
of  a  volunteer  corps,  is  not  sui  juris, 
so  as  to  be  able  to  make  a  valid 
contract  of  service  for  a  year.  Rex 
Y.  Inhabitants  of  Wilnesham,         22 

27.  A  poor  person  legally  settled  in 
the  parish  of  A.,  who  having  come 
into  the  parish  of  B.  animo  moran- 
di,  there  meets  with  an  accident, 
such  as  to  make  it  dangerous  ac- 
tually to  remove  him,  or  even  to 
take  him  before  a  justice  to  be  ex- 
amined as  to  his  settlement,  and 
becomes  chargeable  in  consequence 
thereof,  cannot  be  regarded  as 
casual  poor ;  and  an  order  for  his 
removal  may  be  made  and  sus- 
pended under  35  Geo,  3,  c.  101,  s. 
1  &  2.  And  such  order  being  so 
made  and  suspended,  the  parish  of 
A.  is  bound  to  pay  to  the  officers 
of  the  parish  of  B.  expenses  in- 
curred by  them  in  curing  and  main- 
taining the  pauper  during  the  sus- 
pension of  the  order  of  removal. 
Rex  v.Oldland,  651 

28.  But  if  such  poor  person  had  not 
come  into  the  parish  of  B.,  animo 
morandi,  he  would  have  come  with- 
in the  description  of  casual  poor,  and 
would  not  have  been  removable. 

Ibid. 


29.  So,  if  the  poor  person  (e.  g.  i 
foreigner)  had  no  settlement  dse- 
where.     Semble.     Rex  v.  OldlmL 

651 

30.  It  is  a  sufficient  statement  of  the 
ground  of  appeal  against  an  order 
of  removal,  to  say,  that  the  party 
is  setded  in  a  particular  parisii, 
without  specifying  the  species  d 
settlement  which  the  pauper  hs 
acquired.  Rex  v.  Justices  ofCsn- 
xoail.  611 

fThat  a  "  Coming  to  Settle" 

31.  In  order  to  constitute  a  *'  comiog 
to  settle,"  within  13  &  U  Car,  % 
c.  12,  the  party  must  have  cme 
into  the  parish  animo  mociodior 
residendi ;  but  it  is  not  neoass] 
that  he  should  have  come  widi  u 
intention  to  reside  pennanendj. 
Rex  V.  Inhabitants  of  WoolfU,  S5d 

32.  The  residence  intended  need  not 
be  for  such  a  period  and  under 
such  circumstances  as  would  at  the 
time  of  passing  of  18  &  14  Car.% 
c.  12,  have  conferred  a  setdemeot, 
—  per  Patteson,  J.  and  WilUamt^l 

M 

33.  Secus,  semble,  per  Coleridge,  J. 

lU 
And  see  infrd,  12,  14. 

ffliat  a  Question  of  Fact  to  be  decM 
btf  the  Sessions. 

34.  It  is  a  question  of  fact  for  the 
sessions  to  determine,  whether  an 
agreement  to  serve  is  a  contract  of 
hiring  or  contract  of  apprentice- 
ship. Rex  V.  Inhabitants  ofGrctA 
IVishford.  540 

35.  Where,  upon  a  case  for  the  opi- 
nion of  this  Court,  the  sessions 
state  the  facts  and  draw  their  con- 
clusion, this  Court  will  not  disturb 
the  finding,  unless  it  appear  that 
the  evidence  was  contrary  to  the 
finding,  or  that  there  was  no  evi- 
dence to  support  it.  Rex  v.  /«- 
habitants  of  Great  Wishford.     540 
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S6.  Whether  a  party  has  come  to  set- 
tle within  tlie  meaning  of  13  &  14 
Car.  JiJ,  c.  12,  is  a  question  of  fact 
to  be  decided  l)y  the  sessions  alone. 
Bex  V.  Inhabitants  of  IVoolpit,    59.Q 

37,  And  where,  upon  a  case  stating 
the  facts,  the  sessions  find  in  the 
negative,  this  Court  will  not  inter- 
fere with  that  finding,  unless  they 
see  that  upon  the  facts  stated  the 
finding  is  necessarily  wrong.    Ibid. 

3S.  The  sessions  found  that  A,  hired 
and  paid  for  lodging  for  the  pau- 
per in  Dale,  that  the  pauper  came 
to  Dale,  and  resided  in  the  lodg- 
ings for  the  week, — married, — and 
continued  afterwards  to  reside  in 
the  lodgings,  until  his  removal  un- 
der the  order  appealed  against : 
Held,  per Patteson,  J.  and  frtlHanu, 
J. — dissent.  Coleridge,  J. — that  a 
finding  by  the  sessions  that  the 
pauper  did  not  come  to  settle  in 
Dale,  within  the  meaning  of  Id  & 
14  Car,  2,  c.  2,  was  repugnant  to 
the  facts  found,  and  was  tiierefore 
necessarily  wrong.  Ibid, 

SEWERS.RATE. 
JVhat  Property  ratable, 

1.  All  persons  whose  property  de- 
rives any  advantage  from  the  works 
of  the  commissioners  of  sewers 
may  be  assessed  to  the  sewers  rate 
in  respect  of  that  property.  Soady 
v,  Wilson.  98 

2,  And  property  drained  by  sewers 
and  drains  originally  made  and 
always  repaired  by  persons  inde- 
pendent of  the  commissioners  of 
sewers,  and  deriving  no  immediate 
benefit  from  the  works  of  such 
commissioners,  may  be  assessed 
by  reason  of  the  general  benefit 
and  advantage  resulting  from  such 
property  becoming  thereby  acces- 
sible, and  of  its  approaching  and 
neighbouring  public  ways  being 
properly  drained  and  cleansed. 

Ibid. 


3.  Held,  that  apartments  in  Somerset 
House,  appropriated  to  the  office 
of  the  commissioners  for  auditing 
the  public  accounts,  are  ratable  by 
the  commissioners  of  sewers  for 
the  city  and  liberty  of  Westminster 
and  parts  of  Middlesex,  although 
Somerset  House  is,  by  act  of  par- 
liament, vested  in  the  crown  free 
from  all  incumbrances,  for  the  pur- 
pose of  establishing  within  the  same 
that  amongst  other  public  offices. 

Ibid. 

4.  By  52  Geo,  3,  c.  48,  s.  7,  all  per- 
sons are  liable  to  be  rated  to  the 
servers-rate,  as  occupiers  of  premises 
ratable  thereto,  who  are  de  facto 
rated,  in  respect  of  such  premises, 
to  the  poor- rates  of  the  parishes  to 
which  that  act  applies.  Ibid. 

STAMP. 

1.  The  proviso  in  37  Geo.  8,  c.  Ill, 
exempting  from  the  stamp  duties 
thereby  imposed,  every  indenture 
of  apprenticeship  "  where  a  sum  or 
value  not  exceeding  10/.  shall  be 
given  or  contracted  with  or  in  re- 
lation to  the  apprentice,"  does  not 
extend  to  an  indenture  where  no 
consideration  passes.  Rex  v.  The 
Inhabitants  of  the  Parish  of  Mabe^ 
Cornwall,  159 

Apprentice,  Transfer  of. 

%,  A.  is  apprenticed  to  B.,  who  was 
a  tinman,  by  the  trustees  of  a 
charitable  fund,  and  the  premium 
paid  out  of  that  fund.  ^.  serves 
B.  three  and  a  half  years  ;  at  the 
end  of  which  time  JB.,  at  A.^s  re- 
quest, verbally,  and  without  the 
knowledge  of  the  trustees,  consents 
that  A,  shall  serve  the  remainder 
of  his  time  with  C,  a  plumber,  and 
agrees  to  give  to  C.  6/.  "  as  part 
of  the  15/.  paid  as  a  premium  on 
the  binding  of  ^.,"  for  taking 
him : — Held,  that  the  6/.  was  a 
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valuable  consideration  paid  to  C, 
**  other  than  was  given  by  any 
parish  or  township,  or  any  public 
charity/'  and  that  therefore  the 
transfer  of  A.  to  C.  was  void  for 
want  of  a  stamped  assignment  un- 
der 55  Geo,  8,  c.  184,  sched.  1, 
Apprenticeship.  Res  v.  Inhabitants 
ofFcJcenham.  50 

STATUTE  DUTY. 
See  HioHWAT. 

SURVEYOR  OF  HIGHWAYS. 

Churchwardens  and  overseers  have 
not  such  a  property  in  the  account 
books  of  a  late  surveyor  of  the 
highways  as  to  enable  them  to 
maintain  trover  for  them,  and  their 
remedy  is  under  the  stat.  13  Geo. 
8,  c.  78,  s.  48.  A  late  surveyor 
of  highways,  on  his  account  books 
being  demanded  of  him  at  the  ves- 
try, said,  *<  I  have  not  got  them,  I 
have  delivered  them  to  my  brother 
/.,"  and  his  brother  /.  in  his  pre- 
sence said,  '*  I  have  them,  and  I 
will  keep  them.*'  «/.  was  one  of 
the  overseers  of  the  poor  of  the 
parish  : — Held,  in  an  action  of 
trover  against  A.,  that  this  was  no 
evidence  of  a  conversion  by  A,^  as 
the  overseer  is  a  person  to  whom 
the  books  are  to  be  deh'vered  un- 
der the  Stat.  13  Geo.  3,  c.  78,  s.  48, 
and  the  judge  will  not  leave  it  to 
the  jury  to  say  whether  this  de- 
livery over  was  colourable  only. 
Addison  and  others  v.  Round.    4.^8 

TITHES. 
See  Rates,  2,  3. 

VENUE. 

If  a  felony  be  committed  in  that  part 
of  the  county  of  a  town  which  has 
been  added  to  it  by  the  Boundary 


Act,  2  &  3  WUl.  4,  c.  64,  and  the 
Municipal  Reform  Act,  5  &  6 
fFtU.  4,  c  769  it  is  triable  in  the 
county  of  the  town.    Rex  v.  PiUer. 

439 

VESTRY. 

1.  The  trustees  appointed  and  acting 
under  a  local  act  of  parliament  for 
building  a  church,  which  autho- 
rizes them  to  levy  rates  upon  the 
inhabitants  of  the  parish,  and  di- 
rects that  the  accounts  shall  be 
audited  and  allowed  by  the  quarter 
sessions,  are,  nevertheless,  com- 
pellable, under  sect.  34  o[  the 
General  Vestry  Act  (1  &  2  WtH. 
4,  c.  60,)  to  produce  and  explain 
their  accounts  before  the  auditors 
of  the  parish  accounts,  appointed 
under,  and  in  consequence  of  the 
adoption  of,  the  last- roentioned  act. 
Rex  V.  Trustees  of  St.  Pancras  Nev 
Church.  245 

2.  Semble,  that  all  Boards,  &c.  hav- 
ing power  to  levy  rates  on  the  in- 
habitants of  a  parish  which  adopts 
the  General  Vestry  Act,  are  com- 
pellable to  produce  and  explaio 
their  accounts  before  the  auditors. 

lU 

3.  A  mandamus  to  appear,  and  pro- 
duce and  explain  accounts  to  audi- 
tors, cannot  direct  the  parties  to 
appear,  &c.  **  at  such  time  and 
place  as  the  auditors  may  appoint 
and  give  notice  thereof,"  where  by 
statute  the  parties  are  only  re- 
quired to  appear  at  a  meeting  di- 
rected to  be  held  at  a  certain  place. 

Ibid. 

4.  Auditors  of  parish  •accounts,  ap- 
pointed under  tliat  act,  can  hold 
meetings  only  in  the  board-room 
of  the  vestry.  Ibid. 

WAGES. 
See  Justices. 
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WOUNDING. 

1.  Gamekeepers  being  in  a  preserve 
between  twelve  and  one  at  night, 
heard  the  firing  of  two  guns,  and 
proceeding  in  the  direction  of  the 
sound,  met  with  two  persons,  who 
neither  had  guns  nor  game  upon 
them,  nor  were  either  found  near 
them.  The  gamekeepers  imme- 
diately seized  them,  without  call- 
ing on  them  to  surrender,  or  in  any 
way  notifying  to  them  who  they 
were.  The  keepers  were  wounded, 
one  of  them  seriously : — Held,  that 
the  prisoner  who  wounded  them 
might,  under  the  circumstances, 
and  taking  into  consideration  the 
situation  and  the  time  of  the  night, 
&c,  be  properly  convicted  under 


the  Stat.  9  Geo.  4,  c.  31,  ss.  11  & 
12.     Rex  V.  Taylor  and  Penwright. 

423 
2.  If  a  police  constable,  on  being 
sent  for  at  a  late  hour  of  the  night 
to  clear  a  beer-house,  do  so,  and 
one  of  the  persons  on  leaving  the 
house,  and  being  told  to  go  away, 
refuse  to  do  so,  and  use  threaten- 
ing language,  the  police  constable 
is  justified  in  laying  hands  on  him 
to  remove  him  ;  and  if  he  cut  the 
police  constable  with  a  knife,  with 
mtent  to  do  grievous  bodily  harm, 
this  is  a  capital  offence;  and  the 
fact  of  the  police  constable  having 
laid  hands  on  the  party,  would  not 
have  reduced  the  crime  to  man- 
slaughter, if  death  had  ensued. 
Rex  V.  Thomas  Hems,  43$ 
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